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(2) Answers to requests for admis-
sion. 

(b) Depositions upon oral examination— 
(1) A deposition must be taken before 
an officer duly authorized to admin-
ister an oath for general purposes or 
before an officer or employee of the In-
ternal Revenue Service who is author-
ized to administer an oath in Federal 
tax law matters. 

(2) In ordering a deposition, the Ad-
ministrative Law Judge will require 
reasonable notice to the opposing party 
as to the time and place of the deposi-
tion. The opposing party, if attending, 
will be provided the opportunity for 
full examination and cross-examina-
tion of any witness. 

(3) Expenses in the reporting of depo-
sitions shall be borne by the party at 
whose instance the deposition is taken. 
Travel expenses of the deponent shall 
be borne by the party requesting the 
deposition, unless otherwise authorized 
by Federal law or regulation. 

(c) Requests for admission. Any party 
may serve on any other party a written 
request for admission of the truth of 
any matters which are not privileged 
and are relevant to the subject matter 
of this proceeding. Requests for admis-
sion shall not exceed a total of 30 (in-
cluding any subparts within a specific 
request) without the approval from the 
Administrative Law Judge. 

(d) Limitations. Discovery shall not be 
authorized if— 

(1) The request fails to meet any re-
quirement set forth in paragraph (a) of 
this section; 

(2) It will unduly delay the pro-
ceeding; 

(3) It will place an undue burden on 
the party required to produce the dis-
covery sought; 

(4) It is frivolous or abusive; 
(5) It is cumulative or duplicative; 
(6) The material sought is privileged 

or otherwise protected from disclosure 
by law; 

(7) The material sought relates to 
mental impressions, conclusions, or 
legal theories of any party, attorney, 
or other representative, of a party pre-
pared in anticipation of a proceeding; 
or 

(8) The material sought is available 
generally to the public, equally to the 

parties, or to the party seeking the dis-
covery through another source. 

(e) Failure to comply. Where a party 
fails to comply with an order of the Ad-
ministrative Law Judge under this sec-
tion, the Administrative Law Judge 
may, among other things, infer that 
the information would be adverse to 
the party failing to provide it, exclude 
the information from evidence or issue 
a decision by default. 

(f) Other discovery. No discovery other 
than that specifically provided for in 
this section is permitted. 

(g) Effective/applicability date. This 
section is applicable to proceedings ini-
tiated on or after September 26, 2007. 

[T.D. 9359, 72 FR 54552, Sept. 26, 2007] 

§ 10.72 Hearings. 
(a) In general—(1) Presiding officer. An 

Administrative Law Judge will preside 
at the hearing on a complaint filed 
under § 10.60 for the sanction of a prac-
titioner, employer, firm or other enti-
ty, or appraiser. 

(2) Time for hearing. Absent a deter-
mination by the Administrative Law 
Judge that, in the interest of justice, a 
hearing must be held at a later time, 
the Administrative Law Judge should, 
on notice sufficient to allow proper 
preparation, schedule the hearing to 
occur no later than 180 days after the 
time for filing the answer. 

(3) Procedural requirements. (i) Hear-
ings will be stenographically recorded 
and transcribed and the testimony of 
witnesses will be taken under oath or 
affirmation. 

(ii) Hearings will be conducted pursu-
ant to 5 U.S.C. 556. 

(iii) A hearing in a proceeding re-
quested under § 10.82(g) will be con-
ducted de novo. 

(iv) An evidentiary hearing must be 
held in all proceedings prior to the 
issuance of a decision by the Adminis-
trative Law Judge unless— 

(A) The Internal Revenue Service 
withdraws the complaint; 

(B) A decision is issued by default 
pursuant to § 10.64(d); 

(C) A decision is issued under 
§ 10.82(e); 

(D) The respondent requests a deci-
sion on the written record without a 
hearing; or 
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(E) The Administrative Law Judge 
issues a decision under § 10.68(d) or 
rules on another motion that disposes 
of the case prior to the hearing. 

(b) Cross-examination. A party is enti-
tled to present his or her case or de-
fense by oral or documentary evidence, 
to submit rebuttal evidence, and to 
conduct cross-examination, in the pres-
ence of the Administrative Law Judge, 
as may be required for a full and true 
disclosure of the facts. This paragraph 
(b) does not limit a party from pre-
senting evidence contained within a 
deposition when the Administrative 
Law Judge determines that the deposi-
tion has been obtained in compliance 
with the rules of this subpart D. 

(c) Prehearing memorandum. Unless 
otherwise ordered by the Administra-
tive Law Judge, each party shall file, 
and serve on the opposing party or the 
opposing party’s representative, prior 
to any hearing, a prehearing memo-
randum containing— 

(1) A list (together with a copy) of all 
proposed exhibits to be used in the par-
ty’s case in chief; 

(2) A list of proposed witnesses, in-
cluding a synopsis of their expected 
testimony, or a statement that no wit-
nesses will be called; 

(3) Identification of any proposed ex-
pert witnesses, including a synopsis of 
their expected testimony and a copy of 
any report prepared by the expert or at 
his or her direction; and 

(4) A list of undisputed facts. 
(d) Publicity—(1) In general. All re-

ports and decisions of the Secretary of 
the Treasury, or delegate, including 
any reports and decisions of the Ad-
ministrative Law Judge, under this 
subpart D are, subject to the protective 
measures in paragraph (d)(4) of this 
section, public and open to inspection 
within 30 days after the agency’s deci-
sion becomes final. 

(2) Request for additional publicity. The 
Administrative Law Judge may grant a 
request by a practitioner or appraiser 
that all the pleadings and evidence of 
the disciplinary proceeding be made 
available for inspection where the par-
ties stipulate in advance to adopt the 
protective measures in paragraph (d)(4) 
of this section. 

(3) Returns and return information—(i) 
Disclosure to practitioner or appraiser. 

Pursuant to section 6103(l)(4) of the In-
ternal Revenue Code, the Secretary of 
the Treasury, or delegate, may disclose 
returns and return information to any 
practitioner or appraiser, or to the au-
thorized representative of the practi-
tioner or appraiser, whose rights are or 
may be affected by an administrative 
action or proceeding under this subpart 
D, but solely for use in the action or 
proceeding and only to the extent that 
the Secretary of the Treasury, or dele-
gate, determines that the returns or re-
turn information are or may be rel-
evant and material to the action or 
proceeding. 

(ii) Disclosure to officers and employees 
of the Department of the Treasury. Pur-
suant to section 6103(l)(4)(B) of the In-
ternal Revenue Code, the Secretary of 
the Treasury, or delegate, may disclose 
returns and return information to offi-
cers and employees of the Department 
of the Treasury for use in any action or 
proceeding under this subpart D, to the 
extent necessary to advance or protect 
the interests of the United States. 

(iii) Use of returns and return informa-
tion. Recipients of returns and return 
information under this paragraph (d)(3) 
may use the returns or return informa-
tion solely in the action or proceeding, 
or in preparation for the action or pro-
ceeding, with respect to which the dis-
closure was made. 

(iv) Procedures for disclosure of returns 
and return information. When providing 
returns or return information to the 
practitioner or appraiser, or authorized 
representative, the Secretary of the 
Treasury, or delegate, will— 

(A) Redact identifying information of 
any third party taxpayers and replace 
it with a code; 

(B) Provide a key to the coded infor-
mation; and 

(C) Notify the practitioner or ap-
praiser, or authorized representative, 
of the restrictions on the use and dis-
closure of the returns and return infor-
mation, the applicable damages rem-
edy under section 7431 of the Internal 
Revenue Code, and that unauthorized 
disclosure of information provided by 
the Internal Revenue Service under 
this paragraph (d)(3) is also a violation 
of this part. 

(4) Protective measures—(i) Mandatory 
protective order. If redaction of names, 
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addresses, and other identifying infor-
mation of third party taxpayers may 
still permit indirect identification of 
any third party taxpayer, the Adminis-
trative Law Judge will issue a protec-
tive order to ensure that the identi-
fying information is available to the 
parties and the Administrative Law 
Judge for purposes of the proceeding, 
but is not disclosed to, or open to in-
spection by, the public. 

(ii) Authorized orders. (A) Upon mo-
tion by a party or any other affected 
person, and for good cause shown, the 
Administrative Law Judge may make 
any order which justice requires to pro-
tect any person in the event disclosure 
of information is prohibited by law, 
privileged, confidential, or sensitive in 
some other way, including, but not 
limited to, one or more of the fol-
lowing— 

(1) That disclosure of information be 
made only on specified terms and con-
ditions, including a designation of the 
time or place; 

(2) That a trade secret or other infor-
mation not be disclosed, or be disclosed 
only in a designated way. 

(iii) Denials. If a motion for a protec-
tive order is denied in whole or in part, 
the Administrative Law Judge may, on 
such terms or conditions as the Admin-
istrative Law Judge deems just, order 
any party or person to comply with, or 
respond in accordance with, the proce-
dure involved. 

(iv) Public inspection of documents. 
The Secretary of the Treasury, or dele-
gate, shall ensure that all names, ad-
dresses or other identifying details of 
third party taxpayers are redacted and 
replaced with the code assigned to the 
corresponding taxpayer in all docu-
ments prior to public inspection of 
such documents. 

(e) Location. The location of the hear-
ing will be determined by the agree-
ment of the parties with the approval 
of the Administrative Law Judge, but, 
in the absence of such agreement and 
approval, the hearing will be held in 
Washington, D.C. 

(f) Failure to appear. If either party to 
the proceeding fails to appear at the 
hearing, after notice of the proceeding 
has been sent to him or her, the party 
will be deemed to have waived the 
right to a hearing and the Administra-

tive Law Judge may make his or her 
decision against the absent party by 
default. 

(g) Effective/applicability date. This 
section is applicable beginning August 
2, 2011. 

[T.D. 9011, 67 FR 48765, July 26, 2002. Redesig-
nated and amended by T.D. 9359, 72 FR 54552, 
54553, Sept. 26, 2007; T.D. 9527, 76 FR 32310, 
June 3, 2011] 

§ 10.73 Evidence. 
(a) In general. The rules of evidence 

prevailing in courts of law and equity 
are not controlling in hearings or pro-
ceedings conducted under this part. 
The Administrative Law Judge may, 
however, exclude evidence that is irrel-
evant, immaterial, or unduly repeti-
tious, 

(b) Depositions. The deposition of any 
witness taken pursuant to § 10.71 may 
be admitted into evidence in any pro-
ceeding instituted under § 10.60. 

(c) Requests for admission. Any matter 
admitted in response to a request for 
admission under § 10.71 is conclusively 
established unless the Administrative 
Law Judge on motion permits with-
drawal or modification of the admis-
sion. Any admission made by a party is 
for the purposes of the pending action 
only and is not an admission by a party 
for any other purpose, nor may it be 
used against a party in any other pro-
ceeding. 

(d) Proof of documents. Official docu-
ments, records, and papers of the Inter-
nal Revenue Service and the Office of 
Professional Responsibility are admis-
sible in evidence without the produc-
tion of an officer or employee to au-
thenticate them. Any documents, 
records, and papers may be evidenced 
by a copy attested to or identified by 
an officer or employee of the Internal 
Revenue Service or the Treasury De-
partment, as the case may be. 

(e) Withdrawal of exhibits. If any docu-
ment, record, or other paper is intro-
duced in evidence as an exhibit, the Ad-
ministrative Law Judge may authorize 
the withdrawal of the exhibit subject 
to any conditions that he or she deems 
proper. 

(f) Objections. Objections to evidence 
are to be made in short form, stating 
the grounds for the objection. Except 
as ordered by the Administrative Law 
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