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programs. The extent of such reviews 
and assessments must be consistent 
with, and related to, the code-sharing 
air carrier’s safety history. These pro-
cedures must also provide for actual in-
spections of the foreign code-sharing 
air carrier if the above reviews and as-
sessments indicate questionable safety 
practices. 

(8) Quality and safety requirements— 
aeromedical transport requirements. (i) 
The degree of oversight is as deter-
mined by the CARB or higher author-
ity. When an inspection is conducted, 
DOD medical personnel may also par-
ticipate to assess the ability to provide 
the patient care and any specialty care 
required by DOD. The CARB’s review 
will be limited solely to issues related 
to flight safety. 

(ii) Portable Electronic Devices 
(PEDs) used in the provision of medical 
services or treatment on board aircraft 
are tested for non-interference with 
aircraft systems and the results docu-
mented to show compliance with 14 
CFR 91.21 or other applicable CAA reg-
ulations. If there are no CAA regula-
tions, actual use/inflight testing of the 
same or similar model PED prior to use 
with DOD patients is the minimum re-
quirement. 

§ 861.5 DOD Commercial Airlift Re-
view Board procedures. 

(a) This section establishes proce-
dures to be used by the DOD when, in 
accordance with references in§ 861.1(a) 
and (b): 

(1) An air carrier is subject to review 
or other action by the DOD Commer-
cial Airlift Review Board, or CARB; 

(2) A warning, suspension, temporary 
nonuse, or reinstatement action is con-
sidered or taken against a carrier by 
the CARB; or 

(3) An issue involving an air carrier 
is referred by the CARB to higher au-
thority for appropriate action. 

(b) These procedures apply to air car-
riers seeking to provide or already pro-
viding air transportation services to 
DOD. It also applies to U.S. or foreign 
air carriers providing operational sup-
port services to DOD which, on a case- 
by-case basis and at the discretion of 
the CARB or higher authority, require 
some level of oversight by DOD. 

(c) An air carrier’s sole remedy in the 
case of a suspension decision by the 
CARB is the appellate process under 
this part. 

(d) Quality and safety issues relating 
to air carriers used, or proposing to be 
used, by DOD, per reference (b) must be 
referred to the CARB for appropriate 
disposition. 

(e) CARB responsibilities. As detailed 
in the reference in § 861.1(b), the CARB 
provides a multifunctional review of 
the efforts of the DOD Air Carrier Sur-
vey and Analysis Office and is the first 
level decision authority in DOD on 
quality and safety issues relating to air 
carriers. Responsibilities include, but 
are not limited to: the review and ap-
proval or disapproval of air carriers 
seeking initial approval to provide air 
transportation service to DOD; the re-
view and approval or disapproval of air 
carriers in the program that do not 
meet DOD quality and safety require-
ments; the review and approval or dis-
approval of air carriers in the program 
seeking to provide a class of service 
different from that which they are cur-
rently approved; taking action to sus-
pend, reinstate, or place into tem-
porary nonuse or extended temporary 
nonuse, DOD approved carriers; taking 
action, on an as needed basis, to re-
view, suspend, reinstate, or place into 
temporary nonuse or extended tem-
porary nonuse, an air carrier providing 
operational support services to DOD; 
and, referring with recommendations, 
issues requiring resolution or other ac-
tion by higher authority. 

(f) CARB administrative procedures—(1) 
Membership. The CARB will consist of 
four voting members appointed by 
USCINCTRANS from USTRANSCOM 
and its component commands. These 
members and their alternates will be 
general officers or their civilian equiv-
alent, with experience in the oper-
ations, maintenance, transportation, 
or air safety fields. A Chairman and al-
ternate will be designated. Nonvoting 
CARB members will be appointed as 
necessary by USCINCTRANS. A non- 
voting recorder will also be appointed. 

(2) Decisions. Decisions of the CARB 
will be taken by a majority vote of the 
voting members present, with a min-
imum of three voting members (or 
their alternates) required to constitute 
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a quorum. In the event of a tie, the 
Chair of the CARB will decide the 
issue. 

(3) Meetings of the CARB. The CARB 
may meet either in person or by some 
electronic means. It will be convened 
by either USCINCTRANS or the Chair 
of the CARB. The meeting date, time, 
and site of the CARB will be deter-
mined at the time of the decision to 
convene the CARB. Minutes of CARB 
meetings will be taken by the recorder, 
summarized, and preserved with all 
other records relating to the CARB 
meeting. The recorder will ensure the 
air carrier and appropriate DOD and 
federal agencies are notified of the 
CARB’s decision(s) and reasons there-
fore. In the event of a fatal accident, 
the CARB shall convene as soon as pos-
sible but not later than 72 hours after 
notification by the Chair. 

(g) CARB operating procedures—(1) 
Placing an air carrier into temporary non-
use. (i) In case of a fatal aircraft acci-
dent or for other good cause, two or 
more voting members of the CARB 
may jointly make an immediate deter-
mination whether to place the air car-
rier involved into a temporary nonuse 
status pending suspension proceedings. 
Prior notice to the air carrier is not re-
quired. 

(ii) The carrier shall be promptly no-
tified of the temporary nonuse deter-
mination and the basis therefore. 

(iii) Temporary nonuse status termi-
nates automatically if suspension pro-
ceedings are not commenced, as set out 
in paragraph (g)(2) of this section, 
within 30 days of inception unless the 
CARB and air carrier mutually agree 
to extend the temporary nonuse status. 

(2) Suspension of an air carrier. (i) On 
a recommendation of the DOD Air Car-
rier Survey and Analysis Office or any 
individual voting member of the CARB, 
the CARB shall consider whether or 
not to suspend a DOD approved air car-
rier. 

(ii) If the CARB determines that sus-
pension may be appropriate, it shall 
notify the air carrier that suspension 
action is under consideration and of 
the basis for such consideration. The 
air carrier will be offered a hearing 
within 15 days of the date of the notice, 
or other such period as granted by the 
CARB, at which the air carrier may be 

present and may offer evidence. The 
hearings shall be as informal as prac-
ticable, consistent with administrative 
due process. Formal rules of evidence 
do not apply. 

(iii) The types of evidence which may 
be considered includes, but is not lim-
ited to: 

(A) Information and analysis pro-
vided by the DOD Air Carrier Survey 
and Analysis Office. 

(B) Information submitted by the air 
carrier. 

(C) Information relating to action 
that may have been taken by the air 
carrier to: 

(1) Correct the specific deficiencies 
that led the CARB to consider suspen-
sion; and 

(2) Preclude recurring similar defi-
ciencies. 

(D) Other matters the CARB deems 
relevant. 

(iv) The CARB’s decisions on the re-
ception or exclusion of evidence shall 
be final. 

(v) Air carriers shall have the burden 
of proving their suitability to safely 
perform DOD air transportation and/or 
operational support services by clear 
and convincing evidence. 

(vi) After the conclusion of such 
hearing, or if no hearing is requested 
and attended by the air carrier within 
the time specified by the CARB, the 
CARB shall consider the matter and 
make a final decision whether or not to 
suspend the air carrier or to impose 
such lesser sanctions as appropriate. 
The air carrier will be notified of the 
CARB’s decision. 

(3) Reinstatement. (i) The CARB may 
consider reinstating a suspended car-
rier on either CARB motion or carrier 
motion, unless such carrier has become 
ineligible in the interim. 

(ii) The carrier has the burden of 
proving by clear and convincing evi-
dence that reinstatement is warranted. 
The air carrier must satisfy the CARB 
that the deficiencies, which led to sus-
pension, have been corrected and that 
action has been implemented to pre-
clude the recurrence of similar defi-
ciencies. 

(iii) Air carrier evidence in support of 
reinstatement will be provided in a 
timely manner to the CARB for its re-
view. The CARB may independently 
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corroborate the carrier-provided evi-
dence and may, at its option, convene a 
hearing and request the participation 
of the air carrier. 

(4) Appeal of CARB decisions. (i) An 
air carrier placed in suspension by the 
CARB may administratively appeal 
this action to USCINCTRANS. An ap-
peal, if any, must be filed in writing, 
with the DOD Air Carrier Survey and 
Analysis Office, and postmarked within 
15 workdays of receipt of notice of the 
CARB’s suspension decision. In the sole 
discretion of USCINCTRANS, and for 
good cause shown, the suspension may 
be stayed pending action on the appeal. 

(ii) Air carriers shall not be entitled 
to a de novo hearing or personal pres-
entation before the appellate author-
ity. 

(iii) The decision of the appellate au-
thority is final and is not subject to 
further administrative review or ap-
peal. 

(5) Referral of issues to higher authori-
ties. The approval or disapproval of an 
air carrier for use by DOD, the placing 
of approved carriers into temporary 
nonuse status, and the suspension and 
reinstatement of approved carriers, are 
all decisions which must be made by 
the CARB. Other matters may be re-
ferred by the CARB to USCINCTRANS 
for appropriate action, with or without 
recommendations by the CARB. The 
CARB will forward for decision, 
through USCINCTRANS to the Under 
Secretary of Defense (Acquisition, 
Technology and Logistics) 
(USD(AT&L)), all air carrier use/non-
use recommendations involving foreign 
air carriers other than those providing 
charter transportation or operational 
support service to the Department of 
Defense. 

§ 861.6 DOD review of foreign air car-
riers. 

Foreign air carriers providing or 
seeking to provide services to DOD 
shall be subject to review and, if appro-
priate, approval by DOD. Application 
of the criteria and requirements of this 
part and the degree of oversight to be 
exercised by DOD, if any, over a foreign 
air carrier depends upon the type of 
services performed and, in some in-
stances, by the quality of oversight ex-
ercised by the foreign air carrier’s 

CAA. The scope and frequency of the 
review of any given foreign air carrier 
under this part will be at the discretion 
of the CARB or higher authority. 

(a) Foreign air carriers seeking to pro-
vide or providing air transportation serv-
ices under a contract or Military Air 
Transportation Agreement with DOD, or 
pursuant to another arrangement entered 
into by, or on behalf of, DOD. Foreign 
air carriers seeking to provide or pro-
viding air transportation services 
under a contract or Military Air Trans-
portation Agreement with DOD, must 
meet all requirements of § 861.4, and be 
approved by the CARB in accordance 
with § 861.5. This includes foreign air 
carriers seeking to provide, or pro-
viding, airlift services to DOD per-
sonnel pursuant to an arrangement en-
tered into by another federal agency, 
state agency, foreign government, 
international organization, or other 
entity or person on behalf of, or for the 
benefit of, DOD, regardless of whether 
DOD pays for the airlift services pro-
vided. For purposes of establishing the 
degree of oversight and review to be 
conducted under the DOD Commercial 
Air Transportation Quality and Safety 
Review Program, such foreign air car-
riers are considered the same as U.S. 
carriers. In addition, they must have 
an operating certificate issued by the 
appropriate CAA using regulations 
which are the substantial equivalent of 
those found in the U.S. FARs, and must 
maintain such certification throughout 
the term of the contract or agreement. 
The CAA responsible for exercising 
oversight of the foreign air carrier 
must meet ICAO standards as deter-
mined by ICAO, or the FAA under the 
FAA’s International Aviation Safety 
Assessment Program. 

(b) Foreign air carriers providing pas-
senger services under the GSA City Pair 
Program. Foreign air carriers per-
forming any portion of a route awarded 
to a U.S. air carrier under the GSA 
City Pair Program pursuant to a code- 
sharing agreement with that U.S. air 
carrier, are generally not subject to 
DOD survey and approval under §§ 861.4 
and 861.5. However, DOD will periodi-
cally review the performance of such 
foreign carriers. This review may con-
sist of recurring performance evalua-
tions, periodic examination of the U.S. 
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