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(2) That the property was injured or 
destroyed; 

(3) The cost of repair or replacement; 
and 

(4) The value of the property both be-
fore and after injury occurred. 

(b) In addition, for each claim for 
economic loss resulting from destruc-
tion of real or personal property, the 
claimant must establish— 

(1) That the property was not avail-
able for use and, if it had been, the 
value of that use; 

(2) Whether or not substitute prop-
erty was available and, if used, the 
costs thereof; and 

(3) That the economic loss claimed 
was incurred as the result of the injury 
to or destruction of the property. 

§ 136.217 Compensation allowable. 

(a) The amount of compensation al-
lowable for damaged property is the 
lesser of— 

(1) Actual or estimated net cost of re-
pairs necessary to restore the property 
to substantially the same condition 
which existed immediately before the 
damage; 

(2) The difference between value of 
the property before and after the dam-
age; or 

(3) The replacement value. 
(b) Compensation for economic loss 

resulting from the destruction of real 
or personal property may be allowed in 
an amount equal to the reasonable 
costs actually incurred for use of sub-
stitute commercial property or, if sub-
stitute commercial property was not 
reasonably available, in an amount 
equal to the net economic loss which 
resulted from not having use of the 
property. When substitute commercial 
property was reasonably available, but 
not used, allowable compensation for 
loss of use is limited to the cost of the 
substitute commercial property, or the 
property lost, whichever is less. Com-
pensation for loss of use of noncommer-
cial property is not allowable. 

(c) Compensation for a claim for loss 
of profits or impairment of earning ca-
pacity under § 136.213(b) is limited to 
that allowable under § 136.235. 

SUBSISTENCE USE 

§ 136.219 Authorized claimants. 

(a) A claim for loss of subsistence use 
of natural resources may be presented 
only by a claimant who actually uses, 
for subsistence, the natural resources 
which have been injured, destroyed, or 
lost, without regard to the ownership 
or management of the resources. 

(b) A claim for loss of profits or im-
pairment of earning capacity due to 
loss of subsistence use of natural re-
sources must be included as part of the 
claim under this section and must in-
clude the proof required under § 136.233. 

§ 136.221 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claim-
ant must provide— 

(a) The identification of each specific 
natural resource for which compensa-
tion for loss of subsistence use is 
claimed; 

(b) A description of the actual sub-
sistence use made of each specific nat-
ural resource by the claimant; 

(c) A description of how and to what 
extent the claimant’s subsistence use 
was affected by the injury to or loss of 
each specific natural resource; 

(d) A description of each effort made 
by the claimant to mitigate the claim-
ant’s loss of subsistence use; and 

(e) A description of each alternative 
source or means of subsistence avail-
able to the claimant during the period 
of time for which loss of subsistence is 
claimed, and any compensation avail-
able to the claimant for loss of subsist-
ence. 

§ 136.223 Compensation allowable. 

(a) The amount of compensation al-
lowable is the reasonable replacement 
cost of the subsistence loss suffered by 
the claimant if, during the period of 
time for which the loss of subsistence 
is claimed, there was no alternative 
source or means of subsistence avail-
able. 

(b) The amount of compensation al-
lowable under paragraph (a) of this sec-
tion must be reduced by— 

(1) All compensation made available 
to the claimant to compensate for sub-
sistence loss; 

VerDate Mar<15>2010 13:30 Sep 16, 2013 Jkt 229134 PO 00000 Frm 00081 Fmt 8010 Sfmt 8010 Y:\SGML\229134.XXX 229134pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



72 

33 CFR Ch. I (7–1–13 Edition) § 136.225 

(2) All income which was derived by 
utilizing the time which otherwise 
would have been used to obtain natural 
resources for subsistence use; and 

(3) Overheads or other normal ex-
penses of subsistence use not incurred 
as a result of the incident. 

(c) Compensation for a claim for loss 
of profits or impairment of earning ca-
pacity under § 136.219(b) is limited to 
that allowable under § 136.235. 

GOVERNMENT REVENUES 

§ 136.225 Authorized claimants. 

A claim for net loss of revenue due to 
the injury, destruction, or loss of real 
property, personal property, or natural 
resources may be presented only by an 
appropriate claimant sustaining the 
loss. As used in this section and 
§ 136.277, ‘‘revenue’’ means taxes, royal-
ties, rents, fees, and net profit shares. 

§ 136.227 Proof. 

In addition to the requirements of 
Subparts A and B, a claimant must es-
tablish— 

(a) The identification and description 
of the economic loss for which com-
pensation is claimed, including the ap-
plicable authority, property affected, 
method of assessment, rate, and meth-
od and dates of collection; 

(b) That the loss of revenue was due 
to the injury to, destruction of, or loss 
of real or personal property or natural 
resources; 

(c) The total assessment or revenue 
collected for comparable revenue peri-
ods; and 

(d) The net loss of revenue. 

§ 136.229 Compensation allowable. 

The amount of compensation allow-
able is the total net revenue actually 
lost. 

PROFITS AND EARNING CAPACITY 

§ 136.231 Authorized claimants. 

(a) A claim for loss of profits or im-
pairment of earning capacity due to 
the injury to, destruction of, or loss of 
real or personal property or natural re-
sources may be presented by a claim-
ant sustaining the loss or impairment. 
The claimant need not be the owner of 

the damaged property or resources to 
recover for lost profits or income. 

(b) A claim for loss of profits or im-
pairment of earning capacity that also 
involves a claim for injury to, or eco-
nomic losses resulting from destruc-
tion of, real or personal property must 
be claimed under § 136.213. 

(c) A claim for loss of profits or im-
pairment of earning capacity that also 
involves a claim for loss of subsistence 
use of natural resources must be 
claimed under § 136.219. 

§ 136.233 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claim-
ant must establish the following: 

(a) That real or personal property or 
natural resources have been injured, 
destroyed, or lost. 

(b) That the claimant’s income was 
reduced as a consequence of injury to, 
destruction of, or loss of the property 
or natural resources, and the amount 
of that reduction. 

(c) The amount of the claimant’s 
profits or earnings in comparable peri-
ods and during the period when the 
claimed loss or impairment was suf-
fered, as established by income tax re-
turns, financial statements, and simi-
lar documents. In addition, compara-
tive figures for profits or earnings for 
the same or similar activities outside 
of the area affected by the incident 
also must be established. 

(d) Whether alternative employment 
or business was available and under-
taken and, if so, the amount of income 
received. All income that a claimant 
received as a result of the incident 
must be clearly indicated and any 
saved overhead and other normal ex-
penses not incurred as a result of the 
incident must be established. 

§ 136.235 Compensation allowable. 

The amount of compensation allow-
able is limited to the actual net reduc-
tion or loss of earnings or profits suf-
fered. Calculations for net reductions 
or losses must clearly reflect adjust-
ments for— 

(a) All income resulting from the in-
cident; 

(b) All income from alternative em-
ployment or business undertaken; 
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