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(3) The Secretary considers a member 
of a person’s family to be a parent, sib-
ling, spouse, child, spouse’s parent or 
sibling, or sibling’s or child’s spouse. 

(g) Two-year performance requirement. 
(1) The Secretary considers an institu-
tion to have satisfied the requirements 
in paragraph (d)(1)(C) of this section if 
the independent certified public ac-
countant, or government auditor who 
conducted the institution’s compliance 
audits for the institution’s two most 
recently completed fiscal years, or the 
Secretary or a State or guaranty agen-
cy that conducted a review of the insti-
tution covering those fiscal years— 

(i)(A) For either of those fiscal years, 
did not find in the sample of student 
records audited or reviewed that the 
institution made late refunds to 5 per-
cent or more of the students in that 
sample. For purposes of determining 
the percentage of late refunds under 
this paragraph, the auditor or reviewer 
must include in the sample only those 
title IV, HEA program recipients who 
received or should have received a re-
fund under § 668.22; or 

(B) The Secretary considers the insti-
tution to have satisfied the conditions 
in paragraph (g)(1)(i)(A) of this section 
if the auditor or reviewer finds in the 
sample of student records audited or 
reviewed that the institution made 
only one late refund to a student in 
that sample; and 

(ii) For either of those fiscal years, 
did not note a material weakness or a 
reportable condition in the institu-
tion’s report on internal controls that 
is related to refunds. 

(2) If the Secretary or a State or 
guaranty agency finds during a review 
conducted of the institution that the 
institution no longer qualifies for an 
exemption under paragraph (d)(1)(C) of 
this section, the institution must— 

(i) Submit to the Secretary the irrev-
ocable letter of credit required in para-
graph (b)(5) of this section no later 
than 30 days after the Secretary or 
State or guaranty agency notifies the 
institution of that finding; and 

(ii) Notify the Secretary of the guar-
anty agency or State that conducted 
the review. 

(3) If the auditor who conducted the 
institution’s compliance audit finds 
that the institution no longer qualifies 

for an exemption under paragraph 
(d)(1)(C) of this section, the institution 
must submit to the Secretary the ir-
revocable letter of credit required in 
paragraph (b)(5) of this section no later 
than 30 days after the date the institu-
tion’s compliance audit must be sub-
mitted to the Secretary. 

(h) Foreign institutions. The Secretary 
makes a determination of the financial 
responsibility for a foreign institution 
on the basis of financial statements 
submitted under § 668.23(h). 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and Sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[59 FR 22428, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29, 
1994; 60 FR 34431, June 30, 1995; 60 FR 42408, 
Aug. 15, 1995; 61 FR 29901, June 12, 1996; 61 FR 
60569, Nov. 29, 1996; 62 FR 27128, May 16, 1997; 
71 FR 45694, Aug. 9, 2006; 75 FR 67198, Nov. 1, 
2010] 

§ 668.16 Standards of administrative 
capability. 

To begin and to continue to partici-
pate in any Title IV, HEA program, an 
institution shall demonstrate to the 
Secretary that the institution is capa-
ble of adequately administering that 
program under each of the standards 
established in this section. The Sec-
retary considers an institution to have 
that administrative capability if the 
institution— 

(a) Administers the Title IV, HEA 
programs in accordance with all statu-
tory provisions of or applicable to Title 
IV of the HEA, all applicable regu-
latory provisions prescribed under that 
statutory authority, and all applicable 
special arrangements, agreements, and 
limitations entered into under the au-
thority of statutes applicable to Title 
IV of the HEA; 

(b)(1) Designates a capable individual 
to be responsible for administering all 
the Title IV, HEA programs in which it 
participates and for coordinating those 
programs with the institution’s other 
Federal and non-Federal programs of 
student financial assistance. The Sec-
retary considers an individual to be 
‘‘capable’’ under this paragraph if the 
individual is certified by the State in 
which the institution is located, if the 
State requires certification of financial 

VerDate Mar<15>2010 09:27 Jul 30, 2013 Jkt 229138 PO 00000 Frm 00513 Fmt 8010 Sfmt 8010 Y:\SGML\229138.XXX 229138w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



504 

34 CFR Ch. VI (7–1–13 Edition) § 668.16 

aid administrators. The Secretary may 
consider other factors in determining 
whether an individual is capable, in-
cluding, but not limited to, the individ-
ual’s successful completion of Title IV, 
HEA program training provided or ap-
proved by the Secretary, and previous 
experience and documented success in 
administering the Title IV, HEA pro-
grams properly; 

(2) Uses an adequate number of quali-
fied persons to administer the Title IV, 
HEA programs in which the institution 
participates. The Secretary considers 
the following factors to determine 
whether an institution uses an ade-
quate number of qualified persons— 

(i) The number and types of programs 
in which the institution participates; 

(ii) The number of applications eval-
uated; 

(iii) The number of students who re-
ceive any student financial assistance 
at the institution and the amount of 
funds administered; 

(iv) The financial aid delivery system 
used by the institution; 

(v) The degree of office automation 
used by the institution in the adminis-
tration of the Title IV, HEA programs; 

(vi) The number and distribution of 
financial aid staff; and 

(vii) The use of third-party servicers 
to aid in the administration of the 
Title IV, HEA programs; 

(3) Communicates to the individual 
designated to be responsible for admin-
istering Title IV, HEA programs, all 
the information received by any insti-
tutional office that bears on a stu-
dent’s eligibility for Title IV, HEA pro-
gram assistance; and 

(4) Has written procedures for or 
written information indicating the re-
sponsibilities of the various offices 
with respect to the approval, disburse-
ment, and delivery of Title IV, HEA 
program assistance and the prepara-
tion and submission of reports to the 
Secretary; 

(c)(1) Administers Title IV, HEA pro-
grams with adequate checks and bal-
ances in its system of internal con-
trols; and 

(2) Divides the functions of author-
izing payments and disbursing or deliv-
ering funds so that no office has re-
sponsibility for both functions with re-
spect to any particular student aided 

under the programs. For example, the 
functions of authorizing payments and 
disbursing or delivering funds must be 
divided so that for any particular stu-
dent aided under the programs, the two 
functions are carried out by at least 
two organizationally independent indi-
viduals who are not members of the 
same family, as defined in § 668.15, or 
who do not together exercise substan-
tial control, as defined in § 668.15, over 
the institution; 

(d)(1) Establishes and maintains 
records required under this part and 
the individual Title IV, HEA program 
regulations; and 

(2)(i) Reports annually to the Sec-
retary on any reasonable reimburse-
ments paid or provided by a private 
education lender or group of lenders as 
described under section 140(d) of the 
Truth in Lending Act (15 U.S.C. 1631(d)) 
to any employee who is employed in 
the financial aid office of the institu-
tion or who otherwise has responsibil-
ities with respect to education loans, 
including responsibilities involving the 
selection of lenders, or other financial 
aid of the institution, including— 

(A) The amount for each specific in-
stance of reasonable expenses paid or 
provided; 

(B) The name of the financial aid of-
ficial, other employee, or agent to 
whom the expenses were paid or pro-
vided; 

(C) The dates of the activity for 
which the expenses were paid or pro-
vided; and 

(D) A brief description of the activity 
for which the expenses were paid or 
provided. 

(ii) Expenses are considered to be 
reasonable if the expenses— 

(A) Meet the standards of and are 
paid in accordance with a State gov-
ernment reimbursement policy applica-
ble to the entity; or 

(B) Meet the standards of and are 
paid in accordance with the applicable 
Federal cost principles for reimburse-
ment, if no State policy that is applica-
ble to the entity exists. 

(iii) The policy must be consistently 
applied to an institution’s employees 
reimbursed under this paragraph; 

(e) For purposes of determining stu-
dent eligibility for assistance under a 
title IV, HEA program, establishes, 
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publishes, and applies reasonable 
standards for measuring whether an 
otherwise eligible student is maintain-
ing satisfactory academic progress in 
his or her educational program. The 
Secretary considers an institution’s 
standards to be reasonable if the stand-
ards are in accordance with the provi-
sions specified in § 668.34. 

(f) Develops and applies an adequate 
system to identify and resolve discrep-
ancies in the information that the in-
stitution receives from different 
sources with respect to a student’s ap-
plication for financial aid under Title 
IV, HEA programs. In determining 
whether the institution’s system is 
adequate, the Secretary considers 
whether the institution obtains and re-
views— 

(1) All student aid applications, need 
analysis documents, Statements of 
Educational Purpose, Statements of 
Registration Status, and eligibility no-
tification documents presented by or 
on behalf of each applicant; 

(2) Any documents, including any 
copies of State and Federal income tax 
returns, that are normally collected by 
the institution to verify information 
received from the student or other 
sources; and 

(3) Any other information normally 
available to the institution regarding a 
student’s citizenship, previous edu-
cational experience, documentation of 
the student’s social security number, 
or other factors relating to the stu-
dent’s eligibility for funds under the 
Title IV, HEA programs; 

(g) Refers to the Office of Inspector 
General of the Department of Edu-
cation for investigation— 

(1) After conducting the review of an 
application provided for under para-
graph (f) of this section, any credible 
information indicating that an appli-
cant for Title IV, HEA program assist-
ance may have engaged in fraud or 
other criminal misconduct in connec-
tion with his or her application. The 
type of information that an institution 
must refer is that which is relevant to 
the eligibility of the applicant for Title 
IV, HEA program assistance, or the 
amount of the assistance. Examples of 
this type of information are— 

(i) False claims of independent stu-
dent status; 

(ii) False claims of citizenship; 
(iii) Use of false identities; 
(iv) Forgery of signatures or certifi-

cations; and 
(v) False statements of income; and 
(2) Any credible information indi-

cating that any employee, third-party 
servicer, or other agent of the institu-
tion that acts in a capacity that in-
volves the administration of the Title 
IV, HEA programs, or the receipt of 
funds under those programs, may have 
engaged in fraud, misrepresentation, 
conversion or breach of fiduciary re-
sponsibility, or other illegal conduct 
involving the Title IV, HEA programs. 
The type of information that an insti-
tution must refer is that which is rel-
evant to the eligibility and funding of 
the institution and its students 
through the Title IV, HEA programs; 

(h) Provides adequate financial aid 
counseling to eligible students who 
apply for Title IV, HEA program assist-
ance. In determining whether an insti-
tution provides adequate counseling, 
the Secretary considers whether its 
counseling includes information re-
garding— 

(1) The source and amount of each 
type of aid offered; 

(2) The method by which aid is deter-
mined and disbursed, delivered, or ap-
plied to a student’s account; and 

(3) The rights and responsibilities of 
the student with respect to enrollment 
at the institution and receipt of finan-
cial aid. This information includes the 
institution’s refund policy, the require-
ments for the treatment of title IV, 
HEA program funds when a student 
withdraws under § 668.22, its standards 
of satisfactory progress, and other con-
ditions that may alter the student’s 
aid package; 

(i) Has provided all program and fis-
cal reports and financial statements re-
quired for compliance with the provi-
sions of this part and the individual 
program regulations in a timely man-
ner; 

(j) Shows no evidence of significant 
problems that affect, as determined by 
the Secretary, the institution’s ability 
to administer a Title IV, HEA program 
and that are identified in— 

(1) Reviews of the institution con-
ducted by the Secretary, the Depart-
ment of Education’s Office of Inspector 
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General, nationally recognized accred-
iting agencies, guaranty agencies as 
defined in 34 CFR part 682, the State 
agency or official by whose authority 
the institution is legally authorized to 
provide postsecondary education, or 
any other law enforcement agency; or 

(2) Any findings made in any crimi-
nal, civil, or administrative pro-
ceeding; 

(k) Is not, and does not have any 
principal or affiliate of the institution 
(as those terms are defined in 2 CFR 
parts 180 and 3485) that is— 

(1) Debarred or suspended under Ex-
ecutive Order 12549 (3 CFR, 1986 Comp., 
p. 189) or the Federal Acquisition Regu-
lations (FAR), 48 CFR part 9, subpart 
9.4; or 

(2) Engaging in any activity that is a 
cause under 2 CFR 180.700 or 180.800, as 
adopted at 2 CFR 3485.12, for debarment 
or suspension under E.O. 12549 (3 CFR, 
1986 Comp., p. 189) or the FAR, 48 CFR 
part 9, subpart 9.4; 

(l) For an institution that seeks ini-
tial participation in a Title IV, HEA 
program, does not have more than 33 
percent of its undergraduate regular 
students withdraw from the institution 
during the institution’s latest com-
pleted award year. The institution 
must count all regular students who 
are enrolled during the latest com-
pleted award year, except those stu-
dents who, during that period— 

(1) Withdrew from, dropped out of, or 
were expelled from the institution; 

(2) Were entitled to and actually re-
ceived in a timely manner, a refund of 
100 percent of their tuition and fees; 

(m)(1) Has a cohort default rate— 
(i) That is less than 25 percent for 

each of the three most recent fiscal 
years during which rates have been 
issued, to the extent those rates are 
calculated under subpart M of this 
part; 

(ii) On or after 2014, that is less than 
30 percent for at least two of the three 
most recent fiscal years during which 
the Secretary has issued rates for the 
institution under subpart N of this 
part; and 

(iii) As defined in 34 CFR 674.5, on 
loans made under the Federal Perkins 
Loan Program to students for attend-
ance at that institution that does not 
exceed 15 percent. 

(2)(i) However, if the Secretary deter-
mines that an institution’s administra-
tive capability is impaired solely be-
cause the institution fails to comply 
with paragraph (m)(1) of this section, 
and the institution is not subject to a 
loss of eligibility under §§ 668.187(a) or 
668.206(a), the Secretary allows the in-
stitution to continue to participate in 
the Title IV, HEA programs. In such a 
case, the Secretary may provisionally 
certify the institution in accordance 
with § 668.13(c) except as provided in 
paragraphs (m)(2)(ii), (m)(2)(iii), 
(m)(2)(iv), and (m)(2)(v) of this section. 

(ii) An institution that fails to meet 
the standard of administrative capa-
bility under paragraph (m)(1)(ii) based 
on two cohort default rates that are 
greater than or equal to 30 percent but 
less than or equal to 40 percent is not 
placed on provisional certification 
under paragraph (m)(2)(i) of this sec-
tion— 

(A) If it has timely filed a request for 
adjustment or appeal under §§ 668.209, 
668.210, or 668.212 with respect to the 
second such rate, and the request for 
adjustment or appeal is either pending 
or succeeds in reducing the rate below 
30 percent; or 

(B) If it has timely filed an appeal 
under §§ 668.213 or 668.214 after receiving 
the second such rate, and the appeal is 
either pending or successful. 

(iii) The institution may appeal the 
loss of full participation in a Title IV, 
HEA program under paragraph (m)(2)(i) 
of this section by submitting an erro-
neous data appeal in writing to the 
Secretary in accordance with and on 
the grounds specified in §§ 668.192 or 
668.211 as applicable; 

(iv) If you have 30 or fewer borrowers 
in the three most recent cohorts of bor-
rowers used to calculate your cohort 
default rate under subpart N of this 
part, we will not provisionally certify 
you solely based on cohort default 
rates; 

(v) If a rate that would otherwise po-
tentially subject you to provisional 
certification under paragraph (m)(1)(ii) 
and (m)(2)(i) of this section is cal-
culated as an average rate, we will not 
provisionally certify you solely based 
on cohort default rates; 
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(n) Does not otherwise appear to lack 
the ability to administer the Title IV, 
HEA programs competently; 

(o) Participates in the electronic 
processes that the Secretary— 

(1) Provides at no substantial charge 
to the institution; and 

(2) Identifies through a notice pub-
lished in the FEDERAL REGISTER; and 

(p) Develops and follows procedures 
to evaluate the validity of a student’s 
high school completion if the institu-
tion or the Secretary has reason to be-
lieve that the high school diploma is 
not valid or was not obtained from an 
entity that provides secondary school 
education. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1092, 1094, and 
1099c) 

[59 FR 22431, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 59 FR 61180, Nov. 29, 
1994; 60 FR 34431, June 30, 1995; 60 FR 42408, 
Aug. 15, 1995; 61 FR 60603, Nov. 29, 1996; 62 FR 
27128, May 16, 1997; 63 FR 40624, July 29, 1998; 
64 FR 59038, Nov. 1, 1999; 65 FR 65637, Nov. 1, 
2000; 74 FR 55648, Oct. 28, 2009; 75 FR 66951, 
Oct. 29, 2010; 76 FR 52272, Aug. 22, 2011; 77 FR 
18679, Mar. 28, 2012] 

§ 668.17 [Reserved] 

§ 668.18 Readmission requirements for 
servicemembers. 

(a) General. (1) An institution may 
not deny readmission to a person who 
is a member of, applies to be a member 
of, performs, has performed, applies to 
perform, or has an obligation to per-
form, service in the uniformed services 
on the basis of that membership, appli-
cation for membership, performance of 
service, application for service, or obli-
gation to perform service. 

(2)(i) An institution must promptly 
readmit to the institution a person de-
scribed in paragraph (a)(1) of this sec-
tion with the same academic status as 
the student had when the student last 
attended the institution or was last ad-
mitted to the institution, but did not 
begin attendance because of that mem-
bership, application for membership, 
performance of service, application for 
service, or obligation to perform serv-
ice. 

(ii) ‘‘Promptly readmit’’ means that 
the institution must readmit the stu-

dent into the next class or classes in 
the student’s program beginning after 
the student provides notice of his or 
her intent to reenroll, unless the stu-
dent requests a later date of readmis-
sion or unusual circumstances require 
the institution to admit the student at 
a later date. 

(iii) To readmit a person with the 
‘‘same academic status’’ means that 
the institution admits the student— 

(A) To the same program to which he 
or she was last admitted by the institu-
tion or, if that exact program is no 
longer offered, the program that is 
most similar to that program, unless 
the student requests or agrees to ad-
mission to a different program; 

(B) At the same enrollment status 
that the student last held at the insti-
tution, unless the student requests or 
agrees to admission at a different en-
rollment status; 

(C) With the same number of credit 
hours or clock hours completed pre-
viously by the student, unless the stu-
dent is readmitted to a different pro-
gram to which the completed credit 
hours or clock hours are not transfer-
able; 

(D) With the same academic standing 
(e.g., with the same satisfactory aca-
demic progress status) the student pre-
viously had; and 

(E)(1) If the student is readmitted to 
the same program, for the first aca-
demic year in which the student re-
turns, assessing— 

(i) The tuition and fee charges that 
the student was or would have been as-
sessed for the academic year during 
which the student left the institution; 
or 

(ii) Up to the amount of tuition and 
fee charges that other students in the 
program are assessed for that academic 
year, if veterans’ education benefits, as 
defined in section 480(c) of the HEA, or 
other servicemember education bene-
fits, will pay the amount in excess of 
the tuition and fee charges assessed for 
the academic year in which the student 
left the institution; or 

(2) If the student is admitted to a dif-
ferent program, and for subsequent 
academic years for a student admitted 
to the same program, assessing no 
more than the tuition and fee charges 
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