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§51.52

but not limited to, capital improve-
ments.

Related capital improvement or related
fixture means a capital improvement in
which a concessioner has a leasehold
surrender interest.

Replacement cost means the estimated
cost to reconstruct, at current prices,
an existing structure with utility
equivalent to the existing structure,
using modern materials and current
standards, design and layout.

Structure means a building, dock, or
similar edifice affixed to the land so as
to be part of the real estate. A struc-
ture may include both constructed in-
frastructure (e.g., water, power and
sewer lines) and constructed site im-
provements (e.g., paved roads, retain-
ing walls, sidewalks, paved driveways,
paved parking areas) that are perma-
nently affixed to the land so as to be
part of the real estate and that are in
direct support of the use of a building,
dock, or similar edifice. Landscaping
that is integral to the construction of
a structure is considered as part of a
structure. Interior furnishings that are
not fixtures are not part of a structure.

Substantial completion of a capital im-
provement means the condition of a cap-
ital improvement construction project
when the project is substantially com-
plete and ready for use and/or occu-
pancy.

§51.52 How do I obtain a leasehold
surrender interest?

Leasehold surrender interest conces-
sion contracts will contain appropriate
leasehold surrender interest terms and
conditions consistent with this part. A
concessioner will obtain leasehold sur-
render interest in capital improve-
ments constructed in accordance with
this part and the leasehold surrender
interest terms and conditions of an ap-
plicable leasehold surrender interest
concession contract.

§51.58 When may the Director author-
ize the construction of a capital im-
provement?

The Director may only authorize or
require a concessioner to construct
capital improvements on park lands in
accordance with this part and under
the terms and conditions of a leasehold
surrender interest concession contract

36 CFR Ch. I (7-1-13 Edition)

for the conduct by the concessioner of
visitor services, including, without
limitation, the construction of capital
improvements necessary for the con-
duct of visitor services.

§51.54 What must a concessioner do
before beginning to construct a cap-
ital improvement?

Before beginning to construct any
capital improvement, the concessioner
must obtain written approval from the
Director in accordance with the terms
of its leasehold surrender interest con-
cession contract. The request for ap-
proval must include appropriate plans
and specifications for the capital im-
provement and any other information
that the Director may specify. The re-
quest must also include an estimate of
the total construction cost of the cap-
ital improvement. The estimate of the
total construction cost must specify all
elements of the cost in such detail as is
necessary to permit the Director to de-
termine that they are elements of con-
struction cost as defined in this part.
(The approval requirements of this and
other sections of this part also apply to
any change orders to a capital im-
provement project and to any additions
to a structure or replacement of fix-
tures as described in this part.)

§51.55 What must a concessioner do
after substantial completion of the
capital improvement?

Upon substantial completion of the
construction of a capital improvement
in which the concessioner is to obtain
a leasehold surrender interest, the con-
cessioner must provide the Director a
detailed construction report. The con-
struction report must be supported by
actual invoices of the capital improve-
ment’s construction cost together
with, if requested by the Director, a
written certification from a certified
public accountant. The construction
report must document, and any re-
quested certification by the certified
public accountant must certify, that
all components of the construction
cost were incurred and capitalized by
the concessioner in accordance with
GAAP, and that all components are eli-
gible direct or indirect construction
costs as defined in this part. Invoices
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for additional construction costs of ele-
ments of the project that were not
completed as of the date of substantial
completion may subsequently be sub-
mitted to the Director for inclusion in
the project’s construction cost.

§51.56 How will the construction cost
for purposes of leasehold surrender
interest value be determined?

After receiving the detailed construc-
tion report (and certification, if re-
quested), from the concessioner, the
Director will review the report, certifi-
cation and other information as appro-
priate to determine that the reported
construction cost is consistent with
the construction cost approved by the
Director in advance of the construction
and that all costs included in the con-
struction cost are eligible direct or in-
direct costs as defined in this part. The
construction cost determined by the
Director will be the final determina-
tion of construction cost for purposes
of the leasehold surrender interest
value in the related capital improve-
ment unless the concessioner requests
arbitration of the construction cost
under §51.57. The Director may at any
time review a construction cost deter-
mination (subject to arbitration under
§51.57) if the Director has reason to be-
lieve that it was based on false, mis-
leading or incomplete information.

[66 FR 35083, July 3, 2001]

§51.57 How does a concessioner re-
quest arbitration of the construc-
tion cost of a capital improvement?

If a concessioner requests arbitration
of the construction cost of a capital
improvement determined by the Direc-
tor, the request must be made in writ-
ing to the Director within 3 months of
the date of the Director’s determina-
tion of construction cost under §51.56.
The arbitration procedures are de-
scribed in §51.51. The decision of the ar-
bitration panel as to the construction
cost of the capital improvement will be
binding on the concessioner and the Di-
rector.

[66 FR 35083, July 3, 2001]
§51.58 What actions may or must the

concessioner take with respect to a
leasehold surrender interest?

The concessioner:

§51.60

(a) May encumber a leasehold sur-
render interest in accordance with this
part, but only for the purposes speci-
fied in this part;

(b) Where applicable, must transfer
in accordance with this part its lease-
hold surrender interest in connection
with any assignment, termination or
expiration of the concession contract;
and

(c) May relinquish or waive a lease-
hold surrender interest.

§51.59 Will a leasehold surrender in-
terest be extinguished by expira-
tion or termination of a leasehold
surrender interest concession con-
tract or may it be taken for public
use?

A leasehold surrender interest may
not be extinguished by the expiration
or termination of a concession contract
and a leasehold surrender interest may
not be taken for public use except on
payment of just compensation. Pay-
ment of leasehold surrender interest
value pursuant to this part will con-
stitute the payment of just compensa-
tion for leasehold surrender interest
within the meaning of this part and for
all other purposes.

§51.60 How will a new concession con-
tract awarded to an existing con-
cessioner treat a leasehold sur-
render interest obtained under a
prior concession contract?

When a concessioner under a lease-
hold surrender interest concession con-
tract is awarded a new concession con-
tract by the Director, and the new con-
cession contract continues a leasehold
surrender interest in related capital
improvements, then the concessioner’s
leasehold surrender interest value (es-
tablished as of the date of expiration or
termination of its prior concession con-
tract) in the related capital improve-
ments will be continued as the initial
value (instead of initial construction
cost) of the concessioner’s leasehold
surrender interest under the terms of
the new concession contract. No com-
pensation will be due the concessioner
for its leasehold surrender interest or
otherwise in these circumstances ex-
cept as provided by this part.
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