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(c) Variance between redetermined 
rates and rates appropriate for changes 
in costs or selling values subsequent to 
the rate redetermination which reduce 
conversion value to less than such re-
determined rates; and 

(d) Substantial loss of value due to 
physical deterioration of green timber 
or other physical damage to the sale 
area or access to the timber. 

§ 223.65 Appraisal of timber for land 
exchange; right-of-way, or other au-
thorized use. 

The value of timber in land exchange 
or the value of timber required to be 
cut for occupancy of a right-of-way or 
other authorized use of National Forest 
System land for which payment will be 
made is to be determined by the ap-
praisal methods in § 223.60 of this part. 

[61 FR 48625, Sept. 16, 1996] 

§ 223.66 [Reserved] 

ADVERTISEMENT AND BIDS 

§ 223.80 When advertisement is re-
quired. 

Except as otherwise provided in this 
part each sale in which the appraised 
value of the timber or other forest 
products exceeds $10,000 will be made 
only after advertisement for a period of 
30 days or, if in the opinion of the offi-
cer authorizing the sale, the quantity, 
value or other conditions justify, a 
longer period; and any sale of smaller 
appraised value will be advertised or 
informal bids solicited from potential 
purchasers if, in the judgment of the 
officer authorizing the sale, such ac-
tion is deemed advisable. 

§ 223.81 Shorter advertising periods in 
emergencies. 

In emergency situations where 
prompt removal of timber included in a 
sale is essential to avoid deterioration 
or to minimize the likelihood of the 
spread of insects, the approving officer 
may authorize shortening the formal 
advertising period to not less than 7 
days. In other emergency situations, or 
for timber sold under 36 CFR 223.2 the 
Regional Forester or Chief may author-

ize shortening the formal advertising 
period to not less than 7 days. 

[44 FR 73029, Dec. 17, 1979. Redesignated at 49 
FR 2761, Jan. 23, 1984] 

§ 223.82 Contents of advertisement. 

(a) A timber sale advertisement shall 
include the following information: 

(1) The location and estimated quan-
tities of timber or other forest prod-
ucts offered for sale. 

(2) The time and place at which 
sealed bids will be opened in public or 
at which sealed bids will be opened in 
public followed by an oral auction. 

(3) A provision asserting the agency’s 
right to reject any and all bids. 

(4) The place where complete infor-
mation on the offering may be ob-
tained. 

(5) Notice that a prospectus is avail-
able to the public and to interested po-
tential bidders. 

(b) For each timber sale which in-
cludes specified road construction with 
total estimated construction costs of 
$50,000 or more, the advertisement 
shall also include: 

(1) The total estimated construction 
cost of the permanent roads. 

(2) A statement extending to small 
business concerns qualified for pref-
erential bidding on timber sales, under 
the Small Business Act, as amended, 
and the regulations issued thereunder, 
the option to elect, when submitting a 
bid, to have all permanent roads con-
structed by the Forest Service. 

(3) Notice that the prospectus re-
ferred to in paragraph (a)(5) of this sec-
tion contains additional information 
concerning the options to have all per-
manent roads constructed by the For-
est Service. 

(c) When timber or other forest prod-
ucts are offered for preferential bidding 
in accordance with the Small Business 
Act, as amended, the advertisement 
shall state that the offering is set-aside 
for competitive bidding by small busi-
ness concerns. 

[50 FR 32696, Aug. 14, 1985, as amended at 71 
FR 523, Jan. 4, 2006; 71 FR 11510, Mar. 8, 2006] 

§ 223.83 Contents of prospectus. 

(a) A timber sale prospectus shall 
specify, as a minimum: 
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(1) The minimum acceptable stump-
age or other unit prices and the 
amount or rate of any additional re-
quired deposits. 

(2) The amount of bid guarantee 
which must accompany each bid. 

(3) The amount of cash deposit or 
down payment to be made promptly by 
the successful bidder. 

(4) The location and area of the sale, 
including harvest acreage. 

(5) The estimated volumes, quality, 
size or age class of timber. 

(6) A description of special logging 
requirements for the sale. 

(7) The status of marking at time of 
advertisement. 

(8) The method of bidding which will 
be used. 

(9) The contract form to be used. 
(10) The estimated deposits for refor-

estation and stand improvement work. 
(11) The contract termination date 

and normal operating period. 
(12) The date and amount of periodic 

payments which are to be made. 
(13) The discount of payment rates 

for early harvest, if appropriate. 
(14) The amount of performance bond 

required. 
(15) The road standards for specified 

roads to be constructed. 
(16) The estimated road construction 

cost and the estimated public works 
construction cost. 

(17) For deficit sales: 
(i) An estimate of the difference be-

tween fair market value and advertised 
value, that is, the amount by which the 
advertised value exceeds the appraised 
value. 

(ii) The amount of Forest Service 
funds or materials to be used to offset 
the deficit. 

(18) Status of financial assistance 
available to small business purchasers. 

(19) Notification of preferential 
award to small business firms and cer-
tification requirements for set-aside 
sales. 

(20) Notification of log export and 
substitution restrictions. 

(21) Notification of Equal Employ-
ment Opportunity compliance review 
requirements. 

(22) General or special information 
concerning the sale which are deemed 
appropriate to furnish sufficient infor-

mation to prospective purchasers to 
warrant further investigation. 

(b) For each advertisement which ex-
tends to small concerns the option to 
have all permanent roads constructed 
by the Forest Service, the prospectus 
shall also include: 

(1) The road standards applicable to 
construction of permanent roads or a 
reference to the source of such infor-
mation. 

(2) The date of final completion for 
all permanent roads. 

(3) A statement explaining how the 
Forest Service intends to perform road 
construction by force account or con-
tract, if the high bidder elects Forest 
Service construction. 

(4) The maximum period for which 
timber sale contract award will be de-
layed while the Forest Service seeks a 
satisfactory construction bid. The pe-
riod stated shall not exceed 120 days 
unless the Regional Forester approves 
a longer period. 

[50 FR 32696, Aug. 14, 1985, as amended at 71 
FR 523, Jan. 4, 2006; 71 FR 11510, Mar. 8, 2006] 

§ 223.84 Small business bid form provi-
sions on sales with specified road 
construction. 

For each sale described in § 223.82(b), 
the bid form must include provision for 
a small business concern: 

(a) To elect road construction by the 
Forest Service and where such election 
is made; 

(b) To certify as to small business 
status, and 

(c) To indicate knowledge— 
(1) Of the road construction comple-

tion date, 
(2) That the Forest Service expects to 

contract for road construction with a 
third party, 

(3) That the timber sale contract will 
not be awarded unless a satisfactory 
road construction bid is received or, if 
the Forest Service fails to receive such 
a bid within a maximum period stated 
in the advertisement, the bidder agrees 
to perform road construction, 

(4) That the Forest Service may ex-
tend the maximum award delay time 
by the amount of time needed to con-
firm the bidder’s size status or by any 
time in excess of 40 days from timber 
sale bid opening needed to begin solici-
tation of construction bids, and 
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(5) That if the Forest Service extends 
the maximum award delay period be-
cause solicitation of the road contract 
is delayed, the bidder may withdraw 
his bid without penalty. 

[42 FR 28252, June 2, 1977. Redesignated at 49 
FR 2761, Jan. 23, 1984. Redesignated and 
amended at 50 FR 32696, Aug. 14, 1985] 

§ 223.85 Noncompetitive sale of timber. 
(a) Forest officers may sell, within 

their authorization, without further 
advertisement, at not less than ap-
praised value, any timber previously 
advertised for competitive bids but not 
sold because of lack of bids and any 
timber on uncut areas included in a 
contract which has been terminated by 
abandonment, cancellation, contract 
period expiration, or otherwise if such 
timber would have been cut under the 
contract. This authority shall not be 
utilized if there is evidence of competi-
tive interest in the product. 

(b) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), are de-
fined to include the potential harm to 
natural resources, including fish and 
wildlife, and related circumstances 
arising as a result of the award or re-
lease of timber sale contracts pursuant 
to section 2001(k) of Public Law 104–19 
(109 Stat. 246). Notwithstanding the 
provisions of paragraph (a) of this sec-
tion or any other regulation in this 
part, for timber sale contracts that 
have been or will be awarded or re-
leased pursuant to section 2001(k) of 
Public Law 104–19 (109 Stat. 246), the 
Secretary of Agriculture may allow 
forest officers to, without advertise-
ment, modify those timber sale con-
tracts by substituting timber from out-
side the sale area specified in the con-
tract for timber within the timber sale 
contract area. 

(c) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), includes 
those conditions under which contracts 
for the sale or exchange of timber or 
other forest products must be sus-
pended, modified, or terminated under 
the terms of such contracts to prevent 
environmental degradation or resource 
damage, or as the result of administra-
tive appeals, litigation, or court orders. 
Notwithstanding the provisions of 
paragraph (a) of this section or any 
other regulation in this part, when 

such extraordinary conditions exist on 
sales not addressed in paragraph (b) of 
this section, the Secretary of Agri-
culture may allow forest officers to, 
without advertisement, modify those 
contracts by substituting timber or 
other forest products from outside the 
contract area specified in the contract 
for timber or forest products within 
the area specified in the contract. 
When such extraordinary conditions 
exist, the Forest Service and the pur-
chaser shall make good faith efforts to 
identify replacement timber or forest 
products of similar volume, quality, 
value, access, and topography. When 
replacement timber or forest products 
agreeable to both parties is identified, 
the contract will be modified to reflect 
the changes associated with the substi-
tution, including a rate redetermina-
tion. Concurrently, both parties will 
sign an agreement waiving any future 
claims for damages associated with the 
deleted timber or forest products, ex-
cept those specifically provided for 
under the contract up to the time of 
the modification. If the Forest Service 
and the purchaser cannot reach agree-
ment on satisfactory replacement tim-
ber or forest products, or the proper 
value of such material, either party 
may opt to end the search. Replace-
ment timber or forest products must 
come from the same National Forest as 
the original contract. The term Na-
tional Forest in this paragraph refers 
to an administrative unit headed by a 
single Forest Supervisor. Only timber 
or forest products for which a decision 
authorizing its harvest has been made 
and for which any applicable appeals or 
objection process has been completed 
may be considered for replacement pur-
suant to this paragraph. The value of 
replacement timber or forest products 
may not exceed the value of the mate-
rial it is replacing by more than 
$10,000, as determined by standard For-
est Service appraisal methods. 

[61 FR 14621, Apr. 3, 1996, as amended at 71 
FR 34826, June 16, 2006; 72 FR 59190, Oct. 19, 
2007] 

§ 223.86 Bid restriction on resale of 
noncompleted contract. 

(a) Except as otherwise provided in 
this section, no bid will be considered 
in the resale of timber remaining from 
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any uncompleted timber sale contract 
from any person, or from an affiliate of 
such person, who failed to complete the 
original contract: 

(1) Because of termination for pur-
chaser’s branch or; or 

(2) Through failure to cut designated 
timber on portions of the sale area by 
the termination date, unless accept-
ance of such bid is determined to be in 
the public interest. 

(b) The no bid restriction in the pre-
ceding paragraph: 

(1) Shall only apply when 50 percent 
or more of the timber included in the 
resale is timber remaining from the 
uncompleted contract and the resale is 
advertised within 3 years of the date 
the uncompleted contract terminated; 

(2) When imposed because of failure 
to cut designated timber on portions of 
the sale area by the termination date, 
shall not apply to resales of timber for 
which the original contract was award-
ed prior to April 30, 1972, unless the 
contract is extended thereafter; and 

(3) Shall not apply to: 
(i) Resales of timber within a sus-

tained yield unit unless competition 
may be invited under the policy state-
ment for the unit, 

(ii) Resales of timber on contract 
which would ordinarily have been 
awarded prior to April 30, 1972, if award 
was delayed through no fault of the 
purchaser, and 

(iii) Resales of timber on contracts 
not extended because of environmental 
considerations. 

(c) Where a third-party agreement 
has been approved in accordance with 
§ 223.114; the original purchaser shall 
not be affected by this section unless 
such purchaser is an affiliate of the 
third party. 

(d) As used in this section, person in-
cludes any individual, corporation, 
company, association, firm, partner-
ship, society, joint stock company, or 
other business entity or the successor 
in interest of any of the foregoing busi-
ness entities. A person is an affiliate 
when either directly or indirectly: 

(1) A person controls or has the power 
to control the other, or 

(2) A third person or persons control 
or has the power to control both. 

[42 FR 28252, June 2, 1977. Redesignated at 49 
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14, 
1985] 

§ 223.87 Requirements of bidders con-
cerning exports. 

In order to have a bid considered re-
sponsive for a sale of timber from Na-
tional Forest System lands, each bid-
der must certify that the bidder is eli-
gible to purchase timber from National 
Forest System lands consistent with 
the Forest Resources Conservation and 
Shortage Relief Act of 1990 (16 U.S.C. 
620, et seq.) and its implementing regu-
lations at 36 CFR part 223, and that the 
bidder’s timber purchase and export ac-
tivities are in compliance with the 
timber export and substitution provi-
sions of the Forest Resources Con-
servation and Shortage Relief Act of 
1990 (16 U.S.C. 620, et seq.) and its imple-
menting regulations at 36 CFR part 223. 

[60 FR 46920, Sept. 8, 1995] 

§ 223.88 Bidding methods. 

(a) Competitive sales of National 
Forest timber shall be offered through 
either sealed or oral auction bidding. 
The method chosen for each sale will: 

(1) Insure open and fair competition, 
(2) Insure that the Federal Govern-

ment receives not less than fair market 
value for the public resource, 

(3) Consider the economic stability of 
communities whose economies are de-
pendent upon National Forest timber, 
and 

(4) Be consistent with the objectives 
of the National Forest Management 
Act of 1976, as amended, and other Fed-
eral Statutes. 

(b) As a prerequisite to participation 
in an oral auction, bidders shall submit 
a written sealed bid at least equal to 
the minimum acceptable bid prices 
specified in the prospectus. No price 
subsequently bid at oral auction shall 
be accepted if it is less than the writ-
ten sealed bid. 

(c) The Chief, Forest Service, shall 
specify the use of sealed bids or a mix 
of bidding methods in areas where he 
has reasonable belief that collusive 
bidding may be occurring or where he 
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determines that less than normal com-
petitive bidding is occurring. 

(d) Sealed bids shall be used for sales 
within Federal Sustained Yield Units, 
except where the policy statement for 
the Unit restricts purchasers of timber 
within the Unit from buying National 
Forest timber outside the Unit and the 
Chief determines that oral bidding will 
protect individual communities within 
the Unit. 

(e) The Chief, Forest Service, may 
authorize departures from the require-
ments of paragraphs (c) and (d) of this 
section when he determines that depar-
tures are necessary to protect the pub-
lic interest. 

(f) The Chief, Forest Service, may au-
thorize the testing and evaluation of 
alternative bidding methods for Na-
tional Forest timber. 

[43 FR 21882, May 22, 1978. Redesignated at 49 
FR 2761, Jan. 23, 1984. Further redesignated 
and amended at 50 FR 32696, Aug. 14, 1985] 

§ 223.89 Relation to other bidders. 
Any bidder or applicant for a sale 

may be required to furnish a statement 
of his relation to other bidders or oper-
ators, including, if desired by the su-
pervisor or Regional Forester, a cer-
tified statement of stockholders or 
members of the firm, and the holders of 
bonds, notes or other evidences of in-
debtedness, so far as known, so that 
the statement will show the extent of 
the interest of each in the bidder or ap-
plicant. 

[44 FR 73029, Dec. 17, 1979. Redesignated at 49 
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14, 
1985] 

AWARD OF CONTRACTS 

§ 223.100 Award to highest bidder. 
The sale of advertised timber shall be 

awarded to the responsible bidder sub-
mitting the highest bid that conforms 
to the conditions of the sale as stated 
in the prospectus unless: 

(a) Determination is made to reject 
all bids. 

(b) Two or more bidders, all of whom 
meet the requirements, submit equal 
bids which are the highest bids, in 
which case award may be by the draw-
ing of lots. Equal bids from parties 
having direct or indirect common con-
trol or association in logging, proc-

essing or marketing may be consoli-
dated to the extent deemed necessary 
by the awarding officer in order to give 
to any others who have bid the same 
amount an equitable opportunity in 
the drawing of lots. 

(c) The highest bidder is notoriously 
or habitually careless with fire. 

(d) Monopoly, injurious to the public 
welfare, would result from the control 
of large amounts of public or of public 
and private timber. 

(e) The high bidder has elected Forest 
Service road construction in response 
to an advertisement extending such an 
option, the Forest Service cannot per-
form the construction and in response 
to solicitation has not received a satis-
factory bid for such construction with-
in the period stated in the prospectus 
and the high timber sale bidder is un-
willing to perform the construction. 

[44 FR 73029, Dec. 17, 1979. Redesignated at 49 
FR 2761, Jan. 23, 1984, and amended at 50 FR 
32696, Aug. 14, 1985; 53 FR 33132, Aug. 30, 1988] 

§ 223.101 Determination of purchaser 
responsibility. 

(a) A Contracting Officer shall not 
award a timber sale contract unless 
that officer makes an affirmative de-
termination of purchaser responsi-
bility. In the absence of information 
clearly indicating that the prospective 
purchaser is responsible, the Con-
tracting Officer shall conclude that the 
prospective purchaser does not qualify 
as a responsible purchaser. 

(b) To determine a purchaser to be 
responsible, a Contracting Officer must 
find that: 

(1) The purchaser has adequate finan-
cial resources to perform the contract 
or the ability to obtain them; 

(2) The purchaser is able to perform 
the contract within the contract term 
taking into consideration all existing 
commercial and governmental business 
commitments; 

(3) The purchaser has a satisfactory 
performance record on timber sale con-
tracts. A prospective purchaser that is 
or recently has been seriously deficient 
in contract performance shall be pre-
sumed not to be responsible, unless the 
Contracting Officer determines that 
the circumstances were beyond the 
purchaser’s control and were not cre-
ated through improper actions by the 
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