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(b) Frequency of verification. A Copy-
right Owner may conduct a single
audit of the Collective upon reasonable
notice and during reasonable business
hours, during any given calendar year,
for any or all of the prior 3 calendar
years, but no calendar year shall be
subject to audit more than once.

(c) Notice of intent to audit. A Copy-
right Owner must file with the Copy-
right Royalty Judges a notice of intent
to audit the Collective, which shall,
within 30 days of the filing of the no-
tice, publish in the FEDERAL REGISTER
a notice announcing such filing. The
notification of intent to audit shall be
served at the same time on the Collec-
tive. Any such audit shall be conducted
by an independent and Qualified Audi-
tor identified in the notice, and shall
be binding on all Copyright Owners.

(d) Acquisition and retention of records.
The Collective shall use commercially
reasonable efforts to obtain or to pro-
vide access to any relevant books and
records maintained by third parties for
the purpose of the audit and retain
such records for a period of not less
than 3 years. The Copyright Owner re-
questing the verification procedure
shall retain the report of the
verification for a period of not less
than 3 years.

(e) Acceptable wverification procedure.
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to
generally accepted auditing standards
by an independent and Qualified Audi-
tor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to a Copyright Owner,
except where the auditor has a reason-
able basis to suspect fraud and disclo-
sure would, in the reasonable opinion
of the auditor, prejudice the investiga-
tion of such suspected fraud, the audi-
tor shall review the tentative written
findings of the audit with the appro-
priate agent or employee of the Collec-
tive in order to remedy any factual er-
rors and clarify any issues relating to
the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the
auditor to remedy promptly any fac-
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tual errors or clarify any issues raised
by the audit.

(g) Costs of the verification procedure.
The Copyright Owner requesting the
verification procedure shall pay the
cost of the procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which
case the Collective shall, in addition to
paying the amount of any under-
payment, bear the reasonable costs of
the verification procedure.

§384.8 Unclaimed funds.

If a Collective is unable to identify or
locate a Copyright Owner who is enti-
tled to receive a royalty payment
under this part, the Collective shall re-
tain the required payment in a seg-
regated trust account for a period of 3
years from the date of payment. No
claim to such payment shall be valid
after the expiration of the 3-year pe-
riod. After the expiration of this pe-
riod, the Collective may apply the un-
claimed funds to offset any costs de-
ductible under 17 U.S.C. 114(g)(3). The
foregoing shall apply notwithstanding
the common law or statutes of any
State.

PART 385—RATES AND TERMS FOR
USE OF MUSICAL WORKS UNDER
COMPULSORY  LICENSE FOR
MAKING AND DISTRIBUTING OF
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otherwise noted.

Subpart A—Physical Phonorecord
Deliveries, Permanent Digital
Downloads and Ringtones

§385.1 General.

(a) Scope. This subpart establishes
rates and terms of royalty payments
for making and distributing
phonorecords, including by means of
digital phonorecord deliveries, in ac-
cordance with the provisions of 17
U.S.C. 115.

(b) Legal compliance. Licensees rely-
ing upon the compulsory license set
forth in 17 U.S.C. 115 shall comply with
the requirements of that section, the
rates and terms of this subpart, and
any other applicable regulations.

(¢c) Relationship to voluntary agree-
ments. Notwithstanding the royalty
rates and terms established in this sub-
part, the rates and terms of any license
agreements entered into by Copyright
Owners and Licensees shall apply in
lieu of the rates and terms of this sub-
part to use of musical works within the
scope of such agreements.

§385.2 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

Copyright owners are nondramatic
musical work copyright owners who
are entitled to royalty payments made
under this subpart pursuant to the
compulsory license under 17 U.S.C. 115.

Digital phonorecord delivery means a
digital phonorecord delivery as defined
in 17 U.S.C. 115(d).

Licensee is a person or entity that has
obtained a compulsory license under 17
U.S.C. 115, and the implementing regu-
lations, to make and distribute
phonorecords of a nondramatic musical
work, including by means of a digital
phonorecord delivery.

Permanent digital download means a
digital phonorecord delivery that is
distributed in the form of a download
that may be retained and played on a
permanent basis.

§385.10

Ringtone means a phonorecord of a
partial musical work distributed as a
digital phonorecord delivery in a for-
mat to be made resident on a tele-
communications device for use to an-
nounce the reception of an incoming
telephone call or other communication
or message or to alert the receiver to
the fact that there is a communication
or message.

§385.3 Royalty rates for making and
distributing phonorecords.

(a) Physical phonorecord deliveries and
permanent digital downloads. For every
physical phonorecord and permanent
digital download made and distributed,
the royalty rate payable for each work
embodied in such phonorecord shall be
either 9.1 cents or 1.75 cents per minute
of playing time or fraction thereof,
whichever amount is larger.

(b) Ringtones. For every ringtone
made and distributed, the royalty rate
payable for each work embodied there-
in shall be 24 cents.

§385.4 Late payments.

A Licensee shall pay a late fee of
1.5% per month, or the highest lawful
rate, whichever is lower, for any pay-
ment received by the Copyright Owner
after the due date set forth in
(201.19(e)(7)(i) of this title. Late fees
shall accrue from the due date until
payment is received by the Copyright
Owner.

Subpart B—Interactive Streaming,
Other Incidental Digital Pho-
norecord Deliveries and Lim-
ited Downloads

§385.10 General.

(a) Scope. This subpart establishes
rates and terms of royalty payments
for interactive streams and limited
downloads of musical works by sub-
scription and nonsubscription digital
music services in accordance with the
provisions of 17 U.S.C. 115.

(b) Legal compliance. A licensee that
makes or authorizes interactive
streams or limited downloads of musi-
cal works through subscription or non-
subscription digital music services pur-
suant to 17 U.S.C. 115 shall comply with
the requirements of that section, the
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rates and terms of this subpart, and
any other applicable regulations.

§385.11 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

Interactive stream means a stream of a
sound recording of a musical work,
where the performance of the sound re-
cording by means of the stream is not
exempt under 17 U.S.C. 114(d)(1) and
does not in itself or as a result of a pro-
gram in which it is included qualify for
statutory licensing under 17 U.S.C.
114(d)(2).

Licensee means a person that has ob-
tained a compulsory license under 17
U.S.C. 115 and its implementing regula-
tions.

Licensed activity means interactive
streams or limited downloads of musi-
cal works, as applicable.

Limited download means a digital
transmission of a sound recording of a
musical work to an end user, other
than a stream, that results in a specifi-
cally identifiable reproduction of that
sound recording that is only accessible
for listening for—

(1) An amount of time not to exceed
1 month from the time of the trans-
mission (unless the service, in lieu of
retransmitting the same sound record-
ing as another limited download, sepa-
rately and upon specific request of the
end user made through a live network
connection, reauthorizes use for an-
other time period not to exceed 1
month), or in the case of a subscription
transmission, a period of time fol-
lowing the end of the applicable sub-
scription no longer than a subscription
renewal period or 3 months, whichever
is shorter; or

(2) A specified number of times not to
exceed 12 (unless the service, in lieu of
retransmitting the same sound record-
ing as another limited download, sepa-
rately and upon specific request of the
end user made through a live network
connection, reauthorizes use of another
series of 12 or fewer plays), or in the
case of a subscription transmission, 12
times after the end of the applicable
subscription.

(3) A limited download is a general
digital phonorecord delivery under 17
U.S.C. 115(¢)(3)(C) and (D).
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Offering means a service’s offering of
licensed activity that is subject to a
particular rate set forth in §385.13(a)
(e.g., a particular subscription plan
available through the service).

Promotional royalty rate means the
statutory royalty rate of zero in the
case of certain promotional interactive
streams and certain promotional lim-
ited downloads, as provided in §385.14.

Publication date means January 26,
2009.

Record company means a person or en-
tity that

(1) Is a copyright owner of a sound re-
cording of a musical work;

(2) In the case of a sound recording of
a musical work fixed before February
15, 1972, has rights to the sound record-
ing, under the common law or statutes
of any State, that are equivalent to the
rights of a copyright owner of a sound
recording of a musical work under title
17, United States Code;

(3) Is an exclusive licensee of the
rights to reproduce and distribute a
sound recording of a musical work; or

(4) Performs the functions of mar-
keting and authorizing the distribution
of a sound recording of a musical work
under its own label, under the author-
ity of the copyright owner of the sound
recording.

Relevant page means a page (includ-
ing a Web page, screen or display) from
which licensed activity offered by a
service is directly available to end
users, but only where the offering of li-
censed activity and content that di-
rectly relates to the offering of 1li-
censed activity (e.g., an image of the
artist or artwork closely associated
with such offering, artist or album in-
formation, reviews of such offering,
credits and music player controls)
comprises 756% or more of the space on
that page, excluding any space occu-
pied by advertising. A licensed activity
is directly available to end users from
a page if sound recordings of musical
works can be accessed by end users for
limited downloads or interactive
streams from such page (in most cases
this will be the page where the limited
download or interactive stream takes
place).

Service means that entity (which may
or may not be the licensee) that, with
respect to the licensed activity,
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(1) Contracts with or has a direct re-
lationship with end users in a case
where a contract or relationship exists,
or otherwise controls the content made
available to end users;

(2) Is able to report fully on service
revenue from the provision of the li-
censed activity to the public, and to
the extent applicable, verify service
revenue through an audit; and

(3) Is able to report fully on usage of
musical works by the service, or pro-
cure such reporting, and to the extent
applicable, verify usage through an
audit.

Service revenue. (1) Subject to para-
graphs (2) through (5) of the definition
of ‘““Service revenue,” and subject to
U.S. Generally Accepted Accounting
Principles, service revenue shall mean
the following:

(i) All revenue recognized by the
service from end users from the provi-
sion of licensed activity;

(ii) All revenue recognized by the
service by way of sponsorship and com-
missions as a result of the inclusion of
third-party “in-stream” or “in-
download” advertising as part of li-
censed activity (i.e., advertising placed
immediately at the start, end or during
the actual delivery, by way of inter-
active streaming or limited downloads,
as applicable, of a musical work); and

(iii) All revenue recognized by the
service, including by way of sponsor-
ship and commissions, as a result of
the placement of third-party adver-
tising on a relevant page of the service
or on any page that directly follows
such relevant page leading up to and
including the limited download or
interactive streaming, as applicable, of
a musical work; provided that, in the
case where more than one service is ac-
tually available to end users from a
relevant page, any advertising revenue
shall be allocated between such serv-
ices on the basis of the relative
amounts of the page they occupy.

(2) In each of the cases identified in
paragraph (1) of the definition of
“Service revenue,” such revenue shall,
for the avoidance of doubt,

(i) Include any such revenue recog-
nized by the service, or if not recog-
nized by the service, by any associate,
affiliate, agent or representative of

§385.11

such service in lieu of its being recog-
nized by the service;

(ii) Include the value of any barter or
other nonmonetary consideration;

(iii) Not be reduced by credit card
commissions or similar payment proc-
ess charges; and

(iv) Except as expressly set forth in
this subpart, not be subject to any
other deduction or set-off other than
refunds to end users for licensed activ-
ity that they were unable to use due to
technical faults in the licensed activity
or other bona fide refunds or credits
issued to end users in the ordinary
course of business.

(3) In each of the cases identified in
paragraph (1) of the definition of
‘“Service revenue,” such revenue shall,
for the avoidance of doubt, exclude rev-
enue derived solely in connection with
services and activities other than Ili-
censed activity, provided that adver-
tising or sponsorship revenue shall be
treated as provided in paragraphs (2)
and (4) of the definition of ‘‘Service
revenue.”” By way of example, the fol-
lowing kinds of revenue shall be ex-
cluded:

(i) Revenue derived from non-music
voice, content and text services;

(ii) Revenue derived from other non-
music products and services (including
search services, sponsored searches and
click-through commissions); and

(iii) Revenue derived from music or
music-related products and services
that are not or do not include licensed
activity.

(4) For purposes of paragraph (1) of
the definition of ‘“Service revenue,” ad-
vertising or sponsorship revenue shall
be reduced by the actual cost of obtain-
ing such revenue, not to exceed 15%.

(5) Where the licensed activity is pro-
vided to end users as part of the same
transaction with one or more other
products or services that are not a
music service engaged in licensed ac-
tivity, then the revenue deemed to be
recognized from end users for the serv-
ice for the purpose of the definition in
paragraph (1) of the definition of
‘“‘Service revenue’’ shall be the revenue
recognized from end users for the bun-
dle less the standalone published price
for end users for each of the other com-
ponent(s) of the bundle; provided that,
if there is no such standalone published
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price for a component of the bundle,
then the average standalone published
price for end users for the most closely
comparable product or service in the
U.S. shall be used or, if more than one
such comparable exists, the average of
such standalone ©prices for such
comparables shall be used. In connec-
tion with such a bundle, if a record
company providing sound recording
rights to the service

(1) Recognizes revenue (in accordance
with U.S. Generally Accepted Account-
ing Principles, and including for the
avoidance of doubt barter or nonmone-
tary consideration) from a person or
entity other than the service providing
the licensed activity and;

(ii) Such revenue is received, in the
context of the transactions involved, as
consideration for the ability to make
interactive streams or limited
downloads of sound recordings, then
such revenue shall be added to the
amounts expensed by the service for
purposes of §385.13(b). Where the serv-
ice is the licensee, if the service pro-
vides the record company all informa-
tion necessary for the record company
to determine whether additional royal-
ties are payable by the service here-
under as a result of revenue recognized
from a person or entity other than the
service as described in the immediately
preceding sentence, then the record
company shall provide such further in-
formation as necessary for the service
to calculate the additional royalties
and indemnify the service for such ad-
ditional royalties. The sole obligation
of the record company shall be to pay
the licensee such additional royalties if
actually payable as royalties here-
under; provided, however, that this
shall not affect any otherwise existing
right or remedy of the copyright owner
nor diminish the licensee’s obligations
to the copyright owner.

Stream means the digital trans-
mission of a sound recording of a musi-
cal work to an end user—

(1) To allow the end user to listen to
the sound recording, while maintaining
a live network connection to the trans-
mitting service, substantially at the
time of transmission, except to the ex-
tent that the sound recording remains
accessible for future listening from a
streaming cache reproduction;
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(2) Using technology that is designed
such that the sound recording does not
remain accessible for future listening,
except to the extent that the sound re-
cording remains accessible for future
listening from a streaming cache re-
production; and

(3) That is also subject to licensing as
a public performance of the musical
work.

Streaming cache reproduction means a
reproduction of a sound recording of a
musical work made on a computer or
other receiving device by a service
solely for the purpose of permitting an
end user who has previously received a
stream of such sound recording to play
such sound recording again from local
storage on such computer or other de-
vice rather than by means of a trans-
mission; provided that the user is only
able to do so while maintaining a live
network connection to the service, and
such reproduction is encrypted or oth-
erwise protected consistent with pre-
vailing industry standards to prevent
it from being played in any other man-
ner or on any device other than the
computer or other device on which it
was originally made.

Subscription service means a digital
music service for which end users are
required to pay a fee to access the serv-
ice for defined subscription periods of 3
years or less (in contrast to, for exam-
ple, a service where the basic charge to
users is a payment per download or per
play), whether such payment is made
for access to the service on a stand-
alone basis or as part of a bundle with
one or more other products or services,
and including any use of such a service
on a trial basis without charge as de-
scribed in §385.14(b).

[74 FR 4529, Jan. 26, 2009, as amended at 74
FR 6834, Feb. 11, 2009]

§385.12 Calculation of royalty pay-
ments in general.

(a) Applicable royalty. Licensees that
make or authorize licensed activity
pursuant to 17 U.S.C. 115 shall pay roy-
alties therefor that are calculated as
provided in this section, subject to the
minimum royalties and subscriber-
based royalty floors for specific types
of services provided in §385.13, except
as provided for certain promotional
uses in §385.14.
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(b) Rate calculation methodology. Roy-
alty payments for licensed activity
shall be calculated as provided in para-
graph (b) of this section. If a service in-
cludes different offerings, royalties
must be separately calculated with re-
spect to each such offering. Uses sub-
ject to the promotional royalty rate
shall be excluded from the calculation
of royalties due, as further described in
this section and the following §385.13.

(1) Step 1: Calculate the All-In Roy-
alty for the Service. For each account-
ing period, the all-in royalty for each
offering of the service is the greater of

(i) The applicable percentage of serv-
ice revenue as set forth in paragraph
(c) of this section (excluding any serv-
ice revenue derived solely from 1li-
censed activity uses subject to the pro-
motional royalty rate), and

(ii) The minimum specified in §385.13
of the offering involved.

(2) Step 2: Subtract Applicable Per-
formance Royalties. From the amount
determined in step 1 in paragraph (b)(1)
of this section, for each offering of the
service, subtract the total amount of
royalties for public performance of mu-
sical works that has been or will be ex-
pensed by the service pursuant to pub-
lic performance licenses in connection
with uses of musical works through
such offering during the accounting pe-
riod that constitute licensed activity
(other than licensed activity subject to
the promotional royalty rate). While
this amount may be the total of the
service’s payments for that offering for
the accounting period under its agree-
ments with performing rights societies
as defined in 17 U.S.C. 101, it will be
less than the total of such public per-
formance payments if the service is
also engaging in public performance of
musical works that does not constitute
licensed activity. In the latter case,
the amount to be subtracted for public
performance payments shall be the
amount of such payments allocable to
licensed activity uses (other than pro-
motional royalty rate uses) through
the relevant offering, as determined in
relation to all uses of musical works
for which the public performance pay-
ments are made for the accounting pe-
riod. Such allocation shall be made on
the basis of plays of musical works or,
where per-play information is unavail-

§385.12

able due to bona fide technical limita-
tions as described in step 4 in para-
graph (b)(4) of this section, using the
same alternative methodology as pro-
vided in step 4.

(3) Step 3: Determine the Payable
Royalty Pool. This is the amount pay-
able for the reproduction and distribu-
tion of all musical works used by the
service by virtue of its licensed activ-
ity for a particular offering during the
accounting period. This amount is the
greater of

(i) The result determined in step 2 in
paragraph (b)(2) of this section, and

(ii) The subscriber-based royalty
floor resulting from the calculations
described in §385.13.

(4) Step 4: Calculate the Per-Work
Royalty Allocation for Each Relevant
Work. This is the amount payable for
the reproduction and distribution of
each musical work used by the service
by virtue of its licensed activity
through a particular offering during
the accounting period. To determine
this amount, the result determined in
step 3 in paragraph (b)(3) of this section
must be allocated to each musical
work used through the offering. The al-
location shall be accomplished by di-
viding the payable royalty pool deter-
mined in step 3 for such offering by the
total number of plays of all musical
works through such offering during the
accounting period (other than pro-
motional royalty rate plays) to yield a
per-play allocation, and multiplying
that result by the number of plays of
each musical work (other than pro-
motional royalty rate plays) through
the offering during the accounting pe-
riod. For purposes of determining the
per-work royalty allocation in all cal-
culations under this step 4 only (i.e.,
after the payable royalty pool has been
determined), for sound recordings of
musical works with a playing time of
over 5 minutes, each play on or after
October 1, 2010 shall be counted as pro-
vided in paragraph (d) of this section.
Notwithstanding the foregoing, if the
service is not capable of tracking play
information due to bona fide limita-
tions of the available technology for
services of that nature or of devices
useable with the service, the per-work
royalty allocation may instead be ac-
complished in a manner consistent
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with the methodology used by the serv-
ice for making royalty payment alloca-
tions for the use of individual sound re-
cordings.

(c) Percentage of service revenue. The
percentage of service revenue applica-
ble under paragraph (b) of this section
is 10.5%, except that such percentage
shall be discounted by 2% (i.e., to 8.5%)
in the case of licensed activity occur-
ring on or before December 31, 2007.

(d) Owvertime adjustment. For licensed
activity on or after October 1, 2010, for
purposes of the calculations in step 4 in
paragraph (b)(4) of this section only,
for sound recordings of musical works
with a playing time of over 5 minutes,
adjust the number of plays as follows:

(1) 5:01 to 6:00 minutes—Each play =
1.2 plays

(2) 6:01 to 7:00 minutes—Each play =
1.4 plays

(3) 7:01 to 8:00 minutes—Each play =
1.6 plays

(4) 8:01 to 9:00 minutes—Each play =
1.8 plays

(5) 9:01 to 10:00 minutes—Each play =
2.0 plays

(6) For playing times of greater than
10 minutes, continue to add .2 for each
additional minute or fraction thereof.

(e) Accounting. The calculations re-
quired by paragraph (b) of this section
shall be made in good faith and on the
basis of the best knowledge, informa-
tion and belief of the licensee at the
time payment is due, and subject to
the additional accounting and certifi-
cation requirements of 17 TU.S.C.
115(c)(5) and §201.19 of this title. With-
out limitation, a licensee’s statements
of account shall set forth each step of
its calculations with sufficient infor-
mation to allow the copyright owner to
assess the accuracy and manner in
which the licensee determined the pay-
able royalty pool and per-play alloca-
tions (including information sufficient
to demonstrate whether and how a
minimum royalty or subscriber-based
royalty floor pursuant to §385.13 does
or does not apply) and, for each offer-
ing reported, also indicate the type of
licensed activity involved and the
number of plays of each musical work
(including an indication of any over-
time adjustment applied) that is the
basis of the per-work royalty alloca-
tion being paid.
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§385.13 Minimum royalty rates and
subscriber-based royalty floors for
specific types of services.

(a) In general. The following min-
imum royalty rates and subscriber-
based royalty floors shall apply to the
following types of licensed activity:

(1) Standalone mon-portable subscrip-
tion—streaming only. Except as provided
in paragraph (a)(4) of this section, in
the case of a subscription service
through which an end user can listen to
sound recordings only in the form of
interactive streams and only from a
non-portable device to which such
streams are originally transmitted
while the device has a live network
connection, the minimum for use in
step 1 of §385.12(b)(1) is the lesser of
subminimum II as described in para-
graph (c¢) of this section for the ac-
counting period and the aggregate
amount of 50 cents per subscriber per
month. The subscriber-based royalty
floor for use in step 3 of §385.12(b)(3) is
the aggregate amount of 15 cents per
subscriber per month.

(2) Standalone mnon-portable subscrip-
tion—mixed. Except as provided in para-
graph (a)(4) of this section, in the case
of a subscription service through which
an end user can listen to sound record-
ings either in the form of interactive
streams or limited downloads but only
from a non-portable device to which
such streams or downloads are origi-
nally transmitted, the minimum for
use in step 1 of §385.12(b)(1) is the lesser
of the subminimum I as described in
paragraph (b) of this section for the ac-
counting period and the aggregate
amount of 50 cents per subscriber per
month. The subscriber-based royalty
floor for use in step 3 of §385.12(b)(3) is
the aggregate amount of 30 cents per
subscriber per month.

(3) Standalone portable subscription
service. Except as provided in paragraph
(a)(4) of this section, in the case of a
subscription service through which an
end user can listen to sound recordings
in the form of interactive streams or
limited downloads from a portable de-
vice, the minimum for use in step 1 of
§385.12(b)(1) is the lesser of submin-
imum I as described in paragraph (b) of
this section for the accounting period
and the aggregate amount of 80 cents
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per subscriber per month. The sub-
scriber-based royalty floor for use in
step 3 of §385.12(b)(3) is the aggregate
amount of 50 cents per subscriber per
month.

(4) Bundled subscription services. In
the case of a subscription service made
available to end users with one or more
other products or services as part of a
single transaction without pricing for
the subscription service separate from
the product(s) or service(s) with which
it is made available (e.g., a case in
which a user can buy a portable device
and one-year access to a subscription
service for a single price), the min-
imum for use in step 1 of §385.12(b)(1) is
subminimum I as described in para-
graph (b) of this section for the ac-
counting period. The subscriber-based
royalty floor for use in step 3 of
§385.12(b)(3) is the aggregate amount of
25 cents per month for each end user
who has made at least one play of a li-
censed work during such month (each
such end user to be considered an ‘‘ac-
tive subscriber’’).

() Free mnonsubscription/ad-supported
services. In the case of a service offering
licensed activity free of any charge to
the end user, the minimum for use in
step 1 of §385.12(b)(1) is subminimum II
described in paragraph (c) of this sec-
tion for the accounting period. There is
no subscriber-based royalty floor for
use in step 3 of §385.12(b)(3).

(b) Computation of subminimum I. For
purposes of paragraphs (a)(2), (3) and (4)
of this section, and with reference to
paragraph (5) of the definition of
‘“‘service revenue’ in §385.11 if applica-
ble, subminimum I for an accounting
period means the aggregate of the fol-
lowing with respect to all sound re-
cordings of musical works used in the
relevant offering of the service during
the accounting period—

(1) In cases in which a record com-
pany is the licensee under 17 U.S.C. 115
and a third-party service has obtained
from the record company the rights to
make interactive streams or limited
downloads of a sound recording to-
gether with the right to reproduce and
distribute the musical work embodied
therein, 17.36% of the total amount ex-
pensed by the service in accordance
with U.S. Generally Accepted Account-
ing Principles, which for the avoidance
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of doubt shall include the value of any
barter or other nonmonetary consider-
ation provided by the service, for such
rights for the accounting period, except
that for licensed activity occurring on
or before December 31, 2007, submin-
imum I for an accounting period shall
be 14.53% of the amount expensed by
the service for such rights for the ac-
counting period.

(2) In cases in which the relevant
service is the licensee under 17 U.S.C.
115 and the relevant service has ob-
tained from a third-party record com-
pany the rights to make interactive
streams or limited downloads of a
sound recording without the right to
reproduce and distribute the musical
work embodied therein, 21% of the
total amount expensed by the service
in accordance with U.S. Generally Ac-
cepted Accounting Principles, which
for the avoidance of doubt shall include
the value of any barter or other non-
monetary consideration provided by
the service, for such sound recording
rights for the accounting period, except
that for licensed activity occurring on
or before December 31, 2007, submin-
imum I for an accounting period shall
be 17% of the amount expensed by the
service for such sound recording rights
for the accounting period.

(c) Computation of subminimum II. For
purposes of paragraphs(a)(l) and (5) of
this section, subminimum II for an ac-
counting period means the aggregate of
the following with respect to all sound
recordings of musical works used by
the relevant service during the ac-
counting period—

(1) In cases in which a record com-
pany is the licensee under 17 U.S.C. 115
and a third-party service has obtained
from the record company the rights to
make interactive streams and limited
downloads of a sound recording to-
gether with the right to reproduce and
distribute the musical work embodied
therein, 18% of the total amount ex-
pensed by the service in accordance
with U.S. Generally Accepted Account-
ing Principles, which for the avoidance
of doubt shall include the value of any
barter or other nonmonetary consider-
ation provided by the service, for such
rights for the accounting period, except
that for licensed activity occurring on
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or before December 31, 2007, submin-
imum II for an accounting period shall
be 14.53% of the amount expensed by
the service for such rights for the ac-
counting period.

(2) In cases in which the relevant
service is the licensee under 17 U.S.C.
115 and the relevant service has ob-
tained from a third-party record com-
pany the rights to make interactive
streams or limited downloads of a
sound recording without the right to
reproduce and distribute the musical
work embodied therein, 22% of the
total amount expensed by the service
in accordance with U.S. Generally Ac-
cepted Accounting Principles, which
for the avoidance of doubt shall include
the value of any barter or other non-
monetary consideration provided by
the service, for such sound recording
rights for the accounting period, except
that for licensed activity occurring on
or before December 31, 2007, submin-
imum II for an accounting period shall
be 17% of the amount expensed by the
service for such sound recording rights
for the accounting period.

(d) Computation of subscriber-based
royalty rates. For purposes of paragraph
(a) of this section, to determine the
minimum or subscriber-based royalty
floor, as applicable to any particular
offering, the service shall for the rel-
evant offering calculate its total num-
ber of subscriber-months for the ac-
counting period, taking into account
all end users who were subscribers for
complete calendar months, prorating
in the case of end users who were sub-
scribers for only part of a calendar
month, and deducting on a prorated
basis for end users covered by a free
trial period subject to the promotional
royalty rate as described in
§385.14(b)(2), except that in the case of
a bundled subscription service, sub-
scriber-months shall instead be deter-
mined with respect to active sub-
scribers as defined in paragraph (a)(4)
of this section. The product of the total
number of subscriber-months for the
accounting period and the specified
number of cents per subscriber (or ac-
tive subscriber, as the case may be)
shall be used as the subscriber-based
component of the minimum or sub-
scriber-based royalty floor, as applica-
ble, for the accounting period.
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§385.14 Promotional royalty rate.

(a) General provisions. (1) This section
establishes a royalty rate of zero in the
case of certain promotional interactive
streaming activities, and of certain
promotional limited downloads offered
in the context of a free trial period for
a digital music subscription service
under a license pursuant to 17 U.S.C.
115. Subject to the requirements of 17
U.S.C. 115 and the additional provisions
of paragraphs (b) through (e) of this
section, the promotional royalty rate
shall apply to a musical work when a
record company transmits or author-
izes the transmission of interactive
streams or limited downloads of a
sound recording that embodies such
musical work, only if—

(i) The primary purpose of the record
company in making or authorizing the
interactive streams or limited
downloads is to promote the sale or
other paid use of sound recordings by
the relevant artists, including such
sound recording, through established
retail channels or the paid use of one
or more established retail music serv-
ices through which the sound recording
is available, and not to promote any
other good or service;

(ii) Either—

(A) The sound recording (or a dif-
ferent version of the sound recording
embodying the same musical work) is
being lawfully distributed and offered
to consumers through the established
retail channels or services described in
paragraph (a)(1)(i) of this section; or

(B) In the case of a sound recording
of a musical work being prepared for
commercial release but not yet re-
leased, the record company has a good
faith intention of lawfully distributing
and offering to consumers the sound re-
cording (or a different version of the
sound recording embodying the same
musical work) through the established
retail channels or services described in
paragraph (a)(1)(i) of this section with-
in 90 days after the commencement of
the first promotional use authorized
under this section (and in fact does so,
unless it can demonstrate that not-
withstanding its bona fide intention, it
unexpectedly did not meet the sched-
uled release date);

(iii) In connection with authorizing
the promotional interactive streams or
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limited downloads, the record company
has obtained from the service it au-
thorizes a written representation
that—

(A) In the case of a promotional use
commencing on or after October 1, 2010,
except interactive streaming subject to
paragraph (d) of this section, the serv-
ice agrees to maintain for a period of
no less than 5 years from the conclu-
sion of the promotional activity com-
plete and accurate records of the rel-
evant authorization and dates on which
the promotion was conducted, and
identifying each sound recording of a
musical work made available through
the promotion, the licensed activity in-
volved, and the number of plays of such
recording;

(B) The service is in all material re-
spects operating with appropriate li-
cense authority with respect to the
musical works it is using for pro-
motional and other purposes; and

(C) The representation is signed by a
person authorized to make the rep-
resentation on behalf of the service;

(iv) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent
of the copyright owner stating in good
faith that a particular service is in a
material manner operating without ap-
propriate license authority from such
copyright owner, the record company
shall within 5 business days withdraw
by written notice its authorization of
such uses of such copyright owner’s
musical works under the promotional
royalty rate by that service;

(v) The interactive streams or lim-
ited downloads are offered free of any
charge to the end user and, except in
the case of interactive streaming sub-
ject to paragraph (d) of this section in
the case of a free trial period for a dig-
ital music subscription service, no
more than 5 sound recordings at a time
are streamed in response to any indi-
vidual request of an end user;

(vi) The interactive streams and lim-
ited downloads are offered in a manner
such that the user is at the same time
(e.g., on the same Web page) presented
with a purchase opportunity for the
relevant sound recording or an oppor-
tunity to subscribe to a paid service of-
fering the sound recording, or a link to
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such a purchase or subscription oppor-
tunity, except—

(A) In the case of interactive stream-
ing of a sound recording being prepared
for commercial release but not yet re-
leased, certain mobile applications or
other circumstances in which the fore-
going is impracticable in view of the
current state of the relevant tech-
nology; and

(B) In the case of a free trial period
for a digital music subscription serv-
ice, if end users are periodically offered
an opportunity to subscribe to the
service during such free trial period;
and

(vii) The interactive streams and
limited downloads are not provided in a
manner that is likely to cause mistake,
to confuse or to deceive, reasonable end
users as to the endorsement or associa-
tion of the author of the musical work
with any product, service or activity
other than the sale or paid use of sound
recordings or paid use of a music serv-
ice through which sound recordings are
available. Without limiting the fore-
going, upon receipt of written notice
from the copyright owner of a musical
work or agent of the copyright owner
stating in good faith that a particular
use of such work under this section
violates the limitation set forth in this
paragraph (a)(1)(vii), the record com-
pany shall promptly cease such use of
that work, and within 5 business days
withdraw by written notice its author-
ization of such use by all relevant third
parties it has authorized under this
section.

(2) To rely upon the promotional roy-
alty rate, a record company making or
authorizing interactive streams or lim-
ited downloads shall keep complete and
accurate contemporaneous written
records of such uses, including the
sound recordings and musical works in-
volved, the artists, the release dates of
the sound recordings, a brief statement
of the promotional activities author-
ized, the identity of the service or serv-
ices where each promotion is author-
ized (including the Internet address if
applicable), the beginning and end date
of each period of promotional activity
authorized, and the representation re-
quired by paragraph (a)(1)(iii) of this
section; provided that, in the case of
trial subscription uses, such records
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shall instead consist of the contractual
terms that bear upon promotional uses
by the particular digital music sub-
scription services it authorizes; and
further provided that, if the record
company itself is conducting the pro-
motion, it shall also maintain any ad-
ditional records described in paragraph
(a)(1)(dii)(A) of +this section. The
records required by this paragraph
(a)(2) shall be maintained for no less
time than the record company main-
tains records of usage of royalty-bear-
ing uses involving the same type of li-
censed activity in the ordinary course
of business, but in no event for less
than 5 years from the conclusion of the
promotional activity to which they
pertain. If the copyright owner of a
musical work or its agent requests a
copy of the information to be main-
tained under this paragraph (a)(2) with
respect to a specific promotion or re-
lating to a particular sound recording
of a musical work, the record company
shall provide complete and accurate
documentation within 10 business days,
except for any information required
under paragraph (a)(1)(iii)(A) of this
section, which shall be provided within
20 business days, and provided that if
the copyright owner or agent requests
information concerning a large volume
of promotions or sound recordings, the
record company shall have a reason-
able time, in view of the amount of in-
formation requested, to respond to any
request of such copyright owner or
agent. If the record company does not
provide required information within
the required time, and upon receipt of
written notice citing such failure does
not provide such information within a
further 10 business days, the uses will
be considered not to be subject to the
promotional royalty rate and the
record company (but not any third-
party service it has authorized) shall
be liable for any payment due for such
uses; provided, however, that all rights
and remedies of the copyright owner
with respect to unauthorized uses shall
be preserved.

(3) If the copyright owner of a musi-
cal work or its agent requests a copy of
the information to be maintained
under paragraph (a)(1)(iii)(A) of this
section by a service authorized by a
record company with respect to a spe-
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cific promotion, the service shall pro-
vide complete and accurate docu-
mentation within 20 business days, pro-
vided that if the copyright owner or
agent requests information concerning
a large volume of promotions or sound
recordings, the service shall have a rea-
sonable time, in view of the amount of
information requested, to respond to
any request of such copyright owner or
agent. If the service does not provide
required information within the re-
quired time, and upon receipt of writ-
ten notice citing such failure does not
provide such information within a fur-
ther 10 business days, the uses will be
considered not to be subject to the pro-
motional royalty rate and the service
(but not the record company) will be
liable for any payment due for such
uses; provided, however, that all rights
and remedies of the copyright owner
with respect to unauthorized uses shall
be preserved.

(4) The promotional royalty rate is
exclusively for audio-only interactive
streaming and limited downloads of
musical works subject to licensing
under 17 U.S.C. 115. The promotional
royalty rate does not apply to any
other use under 17 U.S.C. 115; nor does
it apply to public performances, audio-
visual works, lyrics or other uses out-
side the scope of 17 U.S.C. 115. Without
limitation, uses subject to licensing
under 17 U.S.C. 115 that do not qualify
for the promotional royalty rate (in-
cluding without limitation interactive
streaming or limited downloads of a
musical work beyond the time limita-
tions applicable to the promotional
royalty rate) require payment of appli-
cable royalties. This section is based
on an understanding of industry prac-
tices and market conditions at the
time of its development, among other
things. The terms of this section shall
be subject to de novo review and con-
sideration (or elimination altogether)
in future proceedings before the Copy-
right Royalty Judges. Nothing in this
section shall be interpreted or con-
strued in such a manner as to nullify
or diminish any limitation, require-
ment or obligation of 17 U.S.C. 115 or
other protection for musical works af-
forded by the Copyright Act, 17 U.S.C.
101 et seq.
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(b) Interactive streaming and limited
downloads of full-length musical works
through third-party services. In addition
to those of paragraph (a) of this sec-
tion, the provisions of this paragraph
(b) apply to interactive streaming, and
limited downloads (in the context of a
free trial period for a digital music
subscription service), authorized by
record companies under the pro-
motional royalty rate through third-
party services (including Web sites)
that is not subject to paragraphs (c) or
(d) of this section. Such interactive
streams and limited downloads may be
made or authorized by a record com-
pany under the promotional royalty
rate only if—

(1) No cash, other monetary pay-
ment, barter or other consideration for
making or authorizing the relevant
interactive streams or limited
downloads is received by the record
company, its parent company, any en-
tity owned in whole or in part by or
under common ownership with the
record company, or any other person or
entity acting on behalf of or in lieu of
the record company, except for in-kind
promotional consideration used to pro-
mote the sale or paid use of sound re-
cordings or the paid use of music serv-
ices through which sound recordings
are available;

(2) In the case of interactive stream-
ing and limited downloads offered in
the context of a free trial period for a
digital music subscription service, the
free trial period does not exceed 30 con-
secutive days per subscriber per two-
year period; and

(3) In contexts other than a free trial
period for a digital music subscription
service, interactive streaming subject
to paragraph (b) of this section of a
particular sound recording is author-
ized by the record company on no more
than 60 days total for all services (i.e.,
interactive streaming under paragraph
(b) of this section of a particular sound
recording may be authorized on no
more than a total of 60 days, which
need not be consecutive, and on any
one such day, interactive streams may
be offered on one or more services);
provided, however, that an additional
60 days shall be available each time the
sound recording is re-released by the
record company in a remastered form
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or as a part of a compilation with a dif-
ferent set of sound recordings than the
original release or any prior compila-
tion including such sound recording.

(4) In the event that a record com-
pany authorizes promotional uses in
excess of the time limitations of para-
graph (b) of this section, the record
company, and not the third-party serv-
ice it has authorized, shall be liable for
any payment due for such uses; pro-
vided, however, that all rights and
remedies of the copyright owner with
respect to unauthorized uses shall be
preserved. In the event that a third-
party service exceeds the scope of any
authorization by a record company, the
service, and not the record company,
shall be liable for any payment due for
such uses; provided, however, that all
rights and remedies of the copyright
owner with respect to unauthorized
uses shall be preserved.

(c) Interactive streaming of full-length
musical works through record company
and artist services. In addition to those
of paragraph (a) of this section, the
provisions of this paragraph (c) apply
to interactive streaming conducted or
authorized by record companies under
the promotional royalty rate through a
service (e.g., a Web site) directly owned
or operated by the record company, or
directly owned or operated by a record-
ing artist under the authorization of
the record company, and that is not
subject to paragraph (d) of this section.
For the avoidance of doubt and without
limitation, an artist page or site on a
third-party service (e.g., a social net-
working service) shall not be consid-
ered a service operated by the record
company or artist. Such interactive
streams may be made or authorized by
a record company under the pro-
motional royalty rate only if—

(1) The interactive streaming subject
to this paragraph (c) of a particular
sound recording is offered or author-
ized by the record company on no more
than 90 days total for all services (i.e.,
interactive streaming under this para-
graph (c) of a particular sound record-
ing may be authorized on no more than
a total of 90 days, which need not be
consecutive, and on any such day,
interactive streams may be offered on
one or more services operated by the
record company or artist, subject to
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the provisions of paragraph (b)(2) of
this section); provided, however, that
an additional 90 days shall be available
each time the sound recording is re-re-
leased by the record company in a re-
mastered form or as part of a compila-
tion with a different set of sound re-
cordings than prior compilations that
include that sound recording;

(2) In the case of interactive stream-
ing through a service devoted to one
featured artist, the interactive streams
subject to this paragraph (c) of this
section of a particular sound recording
are made or authorized by the record
company on no more than one official
artist site per artist and are recordings
of that artist; and

(3) In the case of interactive stream-
ing through a service that is not lim-
ited to a single featured artist, all
interactive streaming on such service
(whether eligible for the promotional
royalty rate or not) is limited to sound
recordings of a single record company
and its affiliates and the service would
not reasonably be considered to be a
meaningful substitute for a paid music
service.

(d) Interactive streaming of clips. In ad-
dition to those in paragraph (a) of this
section, the provisions of this para-
graph (d) apply to interactive stream-
ing conducted or authorized by record
companies under the promotional roy-
alty rate of segments of sound record-
ings of musical works with a playing
time that does not exceed the greater
of:

(1) 30 seconds, or

(2) 10% of the playing time of the
complete sound recording, but in no
event in excess of 60 seconds. Such
interactive streams may be made or
authorized by a record company under
the promotional royalty rate without
any of the temporal limitations set
forth in paragraphs (b) and (¢c) of this
section (but subject to the other condi-
tions of paragraphs (b) and (c) of this
section, as applicable). For clarity, this
paragraph (d) is strictly limited to the
uses described herein and shall not be
construed as permitting the creation or
use of an excerpt of a musical work in
violation of 17 U.S.C. 106(2) or 115(a)(2)

37 CFR Ch. lll (7-1-13 Edition)

or any other right of a musical work
owner.

[74 FR 4529, Jan. 26, 2009, as amended at 74
FR 6834, Feb. 11, 2009]

§385.15 [Reserved]

§385.16 Reproduction and distribution
rights covered.

A compulsory license under 17 U.S.C.
115 extends to all reproduction and dis-
tribution rights that may be necessary
for the provision of the licensed activ-
ity, solely for the purpose of providing
such licensed activity (and no other
purpose).

§385.17 Effect of rates.

In any future proceedings under 17
U.S.C. 115(c)(3)(C) and (D), the royalty
rates payable for a compulsory license
shall be established de novo.

PART 386—ADJUSTMENT OF ROY-

ALTY FEES FOR SECONDARY
TRANSMISSIONS BY  SATELLITE
CARRIERS

Sec.

386.1 General.

386.2 Royalty fee for secondary trans-
mission by satellite carriers.

AUTHORITY: 17 U.S.C. 119(c), 801(b)(1).

SOURCE: 75 FR 53198, Aug. 31, 2010, unless
otherwise noted.

§386.1 General.

This part 386 adjusts the rates of roy-
alties payable under the statutory li-
cense for the secondary transmission of
broadcast stations under 17 U.S.C. 119.

§386.2 Royalty fee for secondary
transmission by satellite carriers.

(a) General. (1) For purposes of this
section, Per subscriber per month shall
mean for each subscriber subscribing to
the station in question (or to a package
including such station) on the last day
of a given month.

(2) In the case of a station engaged in
digital multicasting, the rates set forth
in paragraph (b) of this section shall
apply to each digital stream that a sat-
ellite carrier or distributor retransmits
pursuant to 17 U.S.C. 119, provided how-
ever that no additional royalty shall be
paid for the carriage of any material
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