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Where drugs are used to enjoy or expe-
rience their effects and the effects re-
sult proximately and immediately in 
disability or death, such disability or 
death will be considered the result of 
the person’s willful misconduct. Or-
ganic diseases and disabilities which 
are a secondary result of the chronic 
use of drugs and infections coinciding 
with the injection of drugs will not be 
considered of willful misconduct ori-
gin. (See paragraph (d) of this section 
regarding service connection where dis-
ability or death is a result of abuse of 
drugs.) Where drugs are used for thera-
peutic purposes or where use of drugs 
or addiction thereto, results from a 
service-connected disability, it will not 
be considered of misconduct origin. 

(Authority: 38 U.S.C. 105, 1110, 1121, 1131, 1301, 
and 1521(a)) 

(d) Line of duty; abuse of alcohol or 
drugs. An injury or disease incurred 
during active military, naval, or air 
service shall not be deemed to have 
been incurred in line of duty if such in-
jury or disease was a result of the 
abuse of alcohol or drugs by the person 
on whose service benefits are claimed. 
For the purpose of this paragraph, al-
cohol abuse means the use of alcoholic 
beverages over time, or such excessive 
use at any one time, sufficient to cause 
disability to or death of the user; drug 
abuse means the use of illegal drugs 
(including prescription drugs that are 
illegally or illicitly obtained), the in-
tentional use of prescription or non- 
prescription drugs for a purpose other 
than the medically intended use, or the 
use of substances other than alcohol to 
enjoy their intoxicating effects. 

(Authority: 38 U.S.C. 105(a)) 

CROSS REFERENCES: In line of duty. See 
§ 3.1(m). Willful misconduct. See § 3.1(n). Ex-
tended period of eligibility. See §§ 21.1043 and 
21.7051. Periods of entitlement. See § 21.5041. 

[26 FR 1579, Feb. 24, 1961, as amended at 37 
FR 24662, Nov. 18, 1972; 54 FR 31951, Aug. 3, 
1989; 55 FR 13530, Apr. 11, 1990; 60 FR 27408– 
27409, May 24, 1995] 

§ 3.302 Service connection for mental 
unsoundness in suicide. 

(a) General. (1) In order for suicide to 
constitute willful misconduct, the act 
of self-destruction must be intentional. 

(2) A person of unsound mind is in-
capable of forming an intent (mens rea, 
or guilty mind, which is an essential 
element of crime or willful mis-
conduct). 

(3) It is a constant requirement for 
favorable action that the precipitating 
mental unsoundness be service con-
nected. 

(b) Evidence of mental condition. (1) 
Whether a person, at the time of sui-
cide, was so unsound mentally that he 
or she did not realize the consequence 
of such an act, or was unable to resist 
such impulse is a question to be deter-
mined in each individual case, based on 
all available lay and medical evidence 
pertaining to his or her mental condi-
tion at the time of suicide. 

(2) The act of suicide or a bona fide 
attempt is considered to be evidence of 
mental unsoundness. Therefore, where 
no reasonable adequate motive for sui-
cide is shown by the evidence, the act 
will be considered to have resulted 
from mental unsoundness. 

(3) A reasonable adequate motive for 
suicide may be established by affirma-
tive evidence showing circumstances 
which could lead a rational person to 
self-destruction. 

(c) Evaluation of evidence. (1) Affirma-
tive evidence is necessary to justify re-
versal of service department findings of 
mental unsoundness where Department 
of Veterans Affairs criteria do not oth-
erwise warrant contrary findings. 

(2) In all instances any reasonable 
doubt should be resolved favorably to 
support a finding of service connection 
(see § 3.102). 

CROSS REFERENCE: Cause of death. See 
§ 3.312. 

[28 FR 183, Jan. 8, 1963, as amended at 54 FR 
31951, Aug. 3, 1989; 55 FR 13530, Apr. 11, 1990] 

RATINGS AND EVALUATIONS; SERVICE 
CONNECTION 

§ 3.303 Principles relating to service 
connection. 

(a) General. Service connection con-
notes many factors but basically it 
means that the facts, shown by evi-
dence, establish that a particular in-
jury or disease resulting in disability 
was incurred coincident with service in 
the Armed Forces, or if preexisting 
such service, was aggravated therein. 

VerDate Mar<15>2010 11:03 Jul 25, 2013 Jkt 229144 PO 00000 Frm 00249 Fmt 8010 Sfmt 8010 Y:\SGML\229144.XXX 229144eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



240 

38 CFR Ch. I (7–1–13 Edition) § 3.303 

This may be accomplished by affirma-
tively showing inception or aggrava-
tion during service or through the ap-
plication of statutory presumptions. 
Each disabling condition shown by a 
veteran’s service records, or for which 
he seeks a service connection must be 
considered on the basis of the places, 
types and circumstances of his service 
as shown by service records, the offi-
cial history of each organization in 
which he served, his medical records 
and all pertinent medical and lay evi-
dence. Determinations as to service 
connection will be based on review of 
the entire evidence of record, with due 
consideration to the policy of the De-
partment of Veterans Affairs to admin-
ister the law under a broad and liberal 
interpretation consistent with the 
facts in each individual case. 

(b) Chronicity and continuity. With 
chronic disease shown as such in serv-
ice (or within the presumptive period 
under § 3.307) so as to permit a finding 
of service connection, subsequent 
manifestations of the same chronic dis-
ease at any later date, however remote, 
are service connected, unless clearly 
attributable to intercurrent causes. 
This rule does not mean that any man-
ifestation of joint pain, any abnor-
mality of heart action or heart sounds, 
any urinary findings of casts, or any 
cough, in service will permit service 
connection of arthritis, disease of the 
heart, nephritis, or pulmonary disease, 
first shown as a clearcut clinical enti-
ty, at some later date. For the showing 
of chronic disease in service there is re-
quired a combination of manifestations 
sufficient to identify the disease enti-
ty, and sufficient observation to estab-
lish chronicity at the time, as distin-
guished from merely isolated findings 
or a diagnosis including the word 
‘‘Chronic.’’ When the disease identity 
is established (leprosy, tuberculosis, 
multiple sclerosis, etc.), there is no re-
quirement of evidentiary showing of 
continuity. Continuity of symptoma-
tology is required only where the con-
dition noted during service (or in the 
presumptive period) is not, in fact, 
shown to be chronic or where the diag-
nosis of chronicity may be legitimately 
questioned. When the fact of chronicity 
in service is not adequately supported, 

then a showing of continuity after dis-
charge is required to support the claim. 

(c) Preservice disabilities noted in serv-
ice. There are medical principles so 
universally recognized as to constitute 
fact (clear and unmistakable proof), 
and when in accordance with these 
principles existence of a disability 
prior to service is established, no addi-
tional or confirmatory evidence is nec-
essary. Consequently with notation or 
discovery during service of such resid-
ual conditions (scars; fibrosis of the 
lungs; atrophies following disease of 
the central or peripheral nervous sys-
tem; healed fractures; absent, displaced 
or resected parts of organs; super-
numerary parts; congenital malforma-
tions or hemorrhoidal tags or tabs, 
etc.) with no evidence of the pertinent 
antecedent active disease or injury 
during service the conclusion must be 
that they preexisted service. Similarly, 
manifestation of lesions or symptoms 
of chronic disease from date of enlist-
ment, or so close thereto that the dis-
ease could not have originated in so 
short a period will establish preservice 
existence thereof. Conditions of an in-
fectious nature are to be considered 
with regard to the circumstances of the 
infection and if manifested in less than 
the respective incubation periods after 
reporting for duty, they will be held to 
have preexisted service. In the field of 
mental disorders, personality disorders 
which are characterized by develop-
mental defects or pathological trends 
in the personality structure manifested 
by a lifelong pattern of action or be-
havior, chronic psychoneurosis of long 
duration or other psychiatric symp-
tomatology shown to have existed 
prior to service with the same mani-
festations during service, which were 
the basis of the service diagnosis, will 
be accepted as showing preservice ori-
gin. Congenital or developmental de-
fects, refractive error of the eye, per-
sonality disorders and mental defi-
ciency as such are not diseases or inju-
ries within the meaning of applicable 
legislation. 

(d) Postservice initial diagnosis of dis-
ease. Service connection may be grant-
ed for any disease diagnosed after dis-
charge, when all the evidence, includ-
ing that pertinent to service, estab-
lishes that the disease was incurred in 
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service. Presumptive periods are not 
intended to limit service connection to 
diseases so diagnosed when the evi-
dence warrants direct service connec-
tion. The presumptive provisions of the 
statute and Department of Veterans 
Affairs regulations implementing them 
are intended as liberalizations applica-
ble when the evidence would not war-
rant service connection without their 
aid. 

[26 FR 1579, Feb. 24, 1961] 

§ 3.304 Direct service connection; war-
time and peacetime. 

(a) General. The basic considerations 
relating to service connection are stat-
ed in § 3.303. The criteria in this section 
apply only to disabilities which may 
have resulted from service in a period 
of war or service rendered on or after 
January 1, 1947. 

(b) Presumption of soundness. The vet-
eran will be considered to have been in 
sound condition when examined, ac-
cepted and enrolled for service, except 
as to defects, infirmities, or disorders 
noted at entrance into service, or 
where clear and unmistakable (obvious 
or manifest) evidence demonstrates 
that an injury or disease existed prior 
thereto and was not aggravated by 
such service. Only such conditions as 
are recorded in examination reports 
are to be considered as noted. 

(Authority: 38 U.S.C. 1111) 

(1) History of preservice existence of 
conditions recorded at the time of ex-
amination does not constitute a nota-
tion of such conditions but will be con-
sidered together with all other mate-
rial evidence in determinations as to 
inception. Determinations should not 
be based on medical judgment alone as 
distinguished from accepted medical 
principles, or on history alone without 
regard to clinical factors pertinent to 
the basic character, origin and develop-
ment of such injury or disease. They 
should be based on thorough analysis 
of the evidentiary showing and careful 
correlation of all material facts, with 
due regard to accepted medical prin-
ciples pertaining to the history, mani-
festations, clinical course, and char-
acter of the particular injury or disease 
or residuals thereof. 

(2) History conforming to accepted 
medical principles should be given due 
consideration, in conjunction with 
basic clinical data, and be accorded 
probative value consistent with accept-
ed medical and evidentiary principles 
in relation to value consistent with ac-
cepted medical evidence relating to in-
currence, symptoms and course of the 
injury or disease, including official and 
other records made prior to, during or 
subsequent to service, together with all 
other lay and medical evidence con-
cerning the inception, development and 
manifestations of the particular condi-
tion will be taken into full account. 

(3) Signed statements of veterans re-
lating to the origin, or incurrence of 
any disease or injury made in service if 
against his or her own interest is of no 
force and effect if other data do not es-
tablish the fact. Other evidence will be 
considered as though such statement 
were not of record. 

(Authority: 10 U.S.C. 1219) 

(c) Development. The development of 
evidence in connection with claims for 
service connection will be accom-
plished when deemed necessary but it 
should not be undertaken when evi-
dence present is sufficient for this de-
termination. In initially rating dis-
ability of record at the time of dis-
charge, the records of the service de-
partment, including the reports of ex-
amination at enlistment and the clin-
ical records during service, will ordi-
narily suffice. Rating of combat inju-
ries or other conditions which obvi-
ously had their inception in service 
may be accomplished pending receipt 
of copy of the examination at enlist-
ment and all other service records. 

(d) Combat. Satisfactory lay or other 
evidence that an injury or disease was 
incurred or aggravated in combat will 
be accepted as sufficient proof of serv-
ice connection if the evidence is con-
sistent with the circumstances, condi-
tions or hardships of such service even 
though there is no official record of 
such incurrence or aggravation. 

(Authority: 38 U.S.C. 1154(b)) 

(e) Prisoners of war. Where disability 
compensation is claimed by a former 
prisoner of war, omission of history or 
findings from clinical records made 
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