
267 

Department of Veterans Affairs § 3.343 

6 months’ hospitalization but still di-
agnosed as active after 12 months’ hos-
pitalization permanence will also be es-
tablished as of the date of entrance 
into the hospital. In other cases the 
rating will be effective the date the 
evidence establishes permanence. 

(3) Special consideration must be 
given the question of permanence in 
the case of veterans under 40 years of 
age. For such veterans, permanence of 
total disability requires a finding that 
the end result of treatment and adjust-
ment to residual handicaps (rehabilita-
tion) will be permanent disability of 
the required degree precluding more 
than marginal employment. Severe dis-
eases and injuries, including multiple 
fractures or the amputation of a single 
extremity, should not be taken to es-
tablish permanent and total disability 
until it is shown that the veteran after 
treatment and convalescence, has been 
unable to secure or follow employment 
because of the disability and through 
no fault of the veteran. 

(4) The following shall not be consid-
ered as evidence of employability: 

(i) Employment as a member-em-
ployer or similar employment obtained 
only in competition with disabled per-
sons. 

(ii) Participation in, or the receipt of 
a distribution of funds as a result of 
participation in, a therapeutic or reha-
bilitation activity under 38 U.S.C. 1718. 

(Authority: 38 U.S.C. 1718(f)) 

(5) The authority granted the Sec-
retary under 38 U.S.C. 1502(a)(2) to clas-
sify as permanent and total those dis-
eases and disorders, the nature and ex-
tent of which, in the Secretary judg-
ment, will justify such determination, 
will be exercised under § 3.321(b). 

(c) Temporary program of vocational re-
habilitation training for certain pension 
recipients. (1) When a veteran under age 
45 is awarded disability pension during 
the period beginning on February 1, 
1985, and ending on December 31, 1995, 
the Vocational Rehabilitation and Em-
ployment Division will be notified so 
that an evaluation may be made, as 
provided in § 21.6050, to determine that 
veteran’s potential for rehabilitation. 

(2) If a veteran secures employment 
within the scope of a vocational goal 
identified in his or her individualized 

written vocational rehabilitation plan, 
or in a related field which requires rea-
sonably developed skills and the use of 
some or all of the training or services 
furnished the veteran under such plan, 
not later than one year after eligibility 
to counseling under § 21.6040(b)(1) of 
this chapter expires, the veteran’s per-
manent and total evaluation for pen-
sion purposes shall not be terminated 
by reason of the veteran’s capacity to 
engage in such employment until the 
veteran has maintained that employ-
ment for a period of not less than 12 
consecutive months. 

(Authority: 38 U.S.C. 1524(c)) 

[26 FR 1586, Feb. 24, 1961, as amended at 26 
FR 9674, Oct. 13, 1961; 29 FR 3624, Mar. 21, 
1964; 39 FR 14944, Apr. 18, 1974; 46 FR 47541, 
Sept. 29, 1981; 50 FR 52775, Dec. 26, 1985; 53 FR 
23235, June 21, 1988; 55 FR 17271, Apr. 24, 1990; 
56 FR 25044, June 3, 1991; 56 FR 65851, Dec. 19, 
1991; 58 FR 32445, June 10, 1993] 

§ 3.343 Continuance of total disability 
ratings. 

(a) General. Total disability ratings, 
when warranted by the severity of the 
condition and not granted purely be-
cause of hospital, surgical, or home 
treatment, or individual 
unemployability will not be reduced, in 
the absence of clear error, without ex-
amination showing material improve-
ment in physical or mental condition. 
Examination reports showing material 
improvement must be evaluated in 
conjunction with all the facts of 
record, and consideration must be 
given particularly to whether the vet-
eran attained improvement under the 
ordinary conditions of life, i.e., while 
working or actively seeking work or 
whether the symptoms have been 
brought under control by prolonged 
rest, or generally, by following a regi-
men which precludes work, and, if the 
latter, reduction from total disability 
ratings will not be considered pending 
reexamination after a period of em-
ployment (3 to 6 months). 

(b) Tuberculosis; compensation. In serv-
ice-connected cases, evaluations for ac-
tive or inactive tuberculosis will be 
governed by the Schedule for Rating 
Disabilities (part 4 of this chapter). 
Where in the opinion of the rating 
board the veteran at the expiration of 
the period during which a total rating 
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is provided will not be able to maintain 
inactivity of the disease process under 
the ordinary conditions of life, the case 
will be submitted under § 3.321. 

(c) Individual unemployability. (1) In 
reducing a rating of 100 percent serv-
ice-connected disability based on indi-
vidual unemployability, the provisions 
of § 3.105(e) are for application but cau-
tion must be exercised in such a deter-
mination that actual employability is 
established by clear and convincing 
evidence. When in such a case the vet-
eran is undergoing vocational rehabili-
tation, education or training, the rat-
ing will not be reduced by reason there-
of unless there is received evidence of 
marked improvement or recovery in 
physical or mental conditions or of em-
ployment progress, income earned, and 
prospects of economic rehabilitation, 
which demonstrates affirmatively the 
veteran’s capacity to pursue the voca-
tion or occupation for which the train-
ing is intended to qualify him or her, 
or unless the physical or mental de-
mands of the course are obviously in-
compatible with total disability. Nei-
ther participation in, nor the receipt of 
remuneration as a result of participa-
tion in, a therapeutic or rehabilitation 
activity under 38 U.S.C. 1718 shall be 
considered evidence of employability. 

(Authority: 38 U.S.C. 1718(f)) 

(2) If a veteran with a total disability 
rating for compensation purposes based 
on individual unemployability begins 
to engage in a substantially gainful 
occuption during the period beginning 
after January 1, 1985, the veteran’s rat-
ing may not be reduced solely on the 
basis of having secured and followed 
such substantially gainful occupation 
unless the veteran maintains the occu-
pation for a period of 12 consecutive 
months. For purposes of this subpara-
graph, temporary interruptions in em-
ployment which are of short duration 
shall not be considered breaks in other-
wise continuous employment. 

(Authority: 38 U.S.C. 1163(a)) 

CROSS REFERENCE: Protection, total dis-
ability. See § 3.951(b). 

[33 FR 16273, Nov. 6, 1968, as amended at 39 
FR 14944, Apr. 29, 1974; 50 FR 52775, Dec. 26, 
1985; 53 FR 23236, June 21, 1988; 55 FR 17271, 
Apr. 24, 1990; 57 FR 10426, Mar. 26, 1992; 58 FR 
32445, June 10, 1993; 58 FR 46865, Sept. 3, 1993] 

§ 3.344 Stabilization of disability eval-
uations. 

(a) Examination reports indicating im-
provement. Rating agencies will handle 
cases affected by change of medical 
findings or diagnosis, so as to produce 
the greatest degree of stability of dis-
ability evaluations consistent with the 
laws and Department of Veterans Af-
fairs regulations governing disability 
compensation and pension. It is essen-
tial that the entire record of examina-
tions and the medical-industrial his-
tory be reviewed to ascertain whether 
the recent examination is full and com-
plete, including all special examina-
tions indicated as a result of general 
examination and the entire case his-
tory. This applies to treatment of 
intercurrent diseases and exacer-
bations, including hospital reports, 
bedside examinations, examinations by 
designated physicians, and examina-
tions in the absence of, or without tak-
ing full advantage of, laboratory facili-
ties and the cooperation of specialists 
in related lines. Examinations less full 
and complete than those on which pay-
ments were authorized or continued 
will not be used as a basis of reduction. 
Ratings on account of diseases subject 
to temporary or episodic improvement, 
e.g., manic depressive or other psy-
chotic reaction, epilepsy, psycho-
neurotic reaction, arteriosclerotic 
heart disease, bronchial asthma, gas-
tric or duodenal ulcer, many skin dis-
eases, etc., will not be reduced on any 
one examination, except in those in-
stances where all the evidence of 
record clearly warrants the conclusion 
that sustained improvement has been 
demonstrated. Ratings on account of 
diseases which become comparatively 
symptom free (findings absent) after 
prolonged rest, e.g. residuals of phle-
bitis, arteriosclerotic heart disease, 
etc., will not be reduced on examina-
tions reflecting the results of bed rest. 
Moreover, though material improve-
ment in the physical or mental condi-
tion is clearly reflected the rating 
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