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rebut the charges or to explain the per-
son’s position; 

(5) The right to a hearing within 60 
days, with representation by counsel of 
the person’s own choosing, that fees for 
the representation are limited in ac-
cordance with 38 U.S.C. 5904(c) and that 
no expenses incurred by a claimant, 
counsel or witness will be paid by VA. 

(c) Subversive activities. Automatic 
forfeiture of benefits under § 3.903 will 
be effectuated by an official authorized 
to declare a forfeiture as provided in 
paragraph (a) of this section. 

(d) Finality of decisions. A decision of 
forfeiture is subject to the provisions 
of § 3.104(a) and §§ 20.1103 and 20.1104 of 
this chapter. The officials authorized 
to file administrative appeals and the 
time limit for filing such appeals are 
set forth in § 19.51 of this chapter. 

(e) Remission of forfeiture. In event of 
remission of forfeiture under § 3.901(e), 
any amounts paid as an apportion-
ment(s) during periods of the pre-
viously forfeited beneficiary’s reenti-
tlement will be offset. 

CROSS REFERENCES: Effective dates; for-
feiture. See § 3.400(m). Reductions and 
discontinuances; fraud. See § 3.500(k). Reduc-
tions and discontinuances; treasonable acts 
or subversive activities. See § 3.500(s). Adjust-
ments and resumptions. See § 3.669. Burial 
benefits. See § 3.1609. 

[28 FR 2234, Mar. 7, 1963, as amended at 29 FR 
7547, June 12, 1964; 37 FR 19134, Sept. 19, 1972; 
39 FR 13970, Apr. 19, 1974; 53 FR 17934, May 19, 
1988; 58 FR 32443, June 10, 1993] 

PROTECTION 

§ 3.950 Helpless children; Spanish- 
American and prior wars. 

Marriage is not a bar to the payment 
of pension or compensation to a help-
less child under an award approved 
prior to April 1, 1944. The presumption, 
arising from the fact of marriage, that 
helplessness has ceased may be over-
come by positive proof of continuing 
helplessness. As to awards approved on 
or after April 1, 1944, pension or com-
pensation may not be paid to a helpless 
child who has married. 

[26 FR 1608, Feb. 24, 1961] 

§ 3.951 Preservation of disability rat-
ings. 

(a) A readjustment to the Schedule 
for Rating Disabilities shall not be 
grounds for reduction of a disability 
rating in effect on the date of the read-
justment unless medical evidence es-
tablishes that the disability to be eval-
uated has actually improved. 

(Authority: 38 U.S.C. 1155) 

(b) A disability which has been con-
tinuously rated at or above any evalua-
tion of disability for 20 or more years 
for compensation purposes under laws 
administered by the Department of 
Veterans Affairs will not be reduced to 
less than such evaluation except upon 
a showing that such rating was based 
on fraud. Likewise, a rating of perma-
nent total disability for pension pur-
poses which has been in force for 20 or 
more years will not be reduced except 
upon a showing that the rating was 
based on fraud. The 20-year period will 
be computed from the effective date of 
the evaluation to the effective date of 
reduction of evaluation. 

(Authority: 38 U.S.C. 110) 

[34 FR 11970, July 16, 1969, as amended at 57 
FR 10426, Mar. 26, 1992] 

§ 3.952 Protected ratings. 
Ratings under the Schedule of Dis-

ability Ratings, 1925, which were the 
basis of compensation on April 1, 1946, 
are subject to modification only when 
a change in physical or mental condi-
tion would have required a reduction 
under the 1925 schedule, or an increased 
evaluation has been assigned under the 
Schedule for Rating Disabilities, 1945 
(looseleaf edition), after which time all 
evaluations will be under the 1945 
schedule (loose-leaf edition) only. Such 
increased evaluations must be of an 
other than temporary nature (due to 
hospitalization, surgery, etc.). When a 
temporary evaluation is involved, the 
1925 schedule evaluation will be re-
stored after the period of increase has 
elapsed unless the permanent residuals 
would have required reduction under 
that schedule, or unless an increased 
evalation would be assignable under a 
1945 schedule (looseleaf edition) rating. 
In any instance where the changed con-
dition represents an increased degree of 
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disability under either rating schedule 
but the evaluation provided by the 1945 
schedule (looseleaf edition) is less than 
the evaluation in effect under the 1925 
schedule on April 1, 1946, the 1925 
schedule evaluation and award are pro-
tected. 

[26 FR 12766, Dec. 30, 1961] 

§ 3.953 Pub. L. 85–56 and Pub. L. 85– 
857. 

(a) In receipt of or entitled to receive 
benefits on December 31, 1958. Any person 
receiving or entitled to receive benefits 
under any public law administered by 
the Department of Veterans Affairs on 
December 31, 1958, may, except where 
there was fraud, clear and unmistak-
able error of fact or law, or misrepre-
sentation of material facts, continue to 
receive such benefits as long as the 
conditions warranting such payment 
under those laws continue. The greater 
benefit under the previous law or the 
corresponding section of title 38 U.S.C., 
will be paid in the absence of an elec-
tion to receive the lesser benefit. 

(Authority: Section 10, Pub. L. 85–857) 

(b) Emergency officers’ retirement pay. 
Any person who was receiving, or enti-
tled to receive, emergency officers’ re-
tirement pay, or other privileges or 
benefits as a retired emergency officer 
of World War I, on December 31, 1958, 
under the laws in effect on that day, 
will, except where there was fraud, 
clear and unmistakable error as to con-
clusion of fact or law, or misrepresen-
tation of material facts, continue to re-
ceive, or be entitled to receive, emer-
gency officers’ retirement pay at the 
rate otherwise payable on December 31, 
1958, and such other privileges and ben-
efits, so long as the conditions war-
ranting such pay, privileges, and bene-
fits under those laws continue. 

(Authority: Section 11, Pub. L. 85–857) 

(c) Service connection established under 
prior laws. In the absence of fraud, mis-
representation of material facts or 
clear and unmistakable error, all cases 
where compensation was payable on 
December 31, 1957, for disability service 
connected under prior laws, repealed by 
Pub. L. 85–56, including those service 
connected under the second proviso of 

section 200 of the World War Veterans’ 
Act, 1924, as amended, are protected by 
section 2316(b), Pub. L. 85–56 and sec-
tion 10, Pub. L. 85–857 as to both service 
connection and rate of compensation, 
so long as the conditions warranting 
such status and rate continue. Any dis-
ability so service connected may be 
evaluated under the Schedule for Rat-
ing Disabilities, 1945 (looseleaf edition) 
and benefits awarded on the basis 
thereof, as well as special monthly 
compensation under 38 U.S.C. 1114, pro-
vided such action results in compensa-
tion payable at a rate equal to or high-
er than that payable on December 31, 
1957. Where a changed physical condi-
tion warrants reevaluation of service- 
connected disabilities, compensation 
will be awarded under the provisions of 
38 U.S.C. 1114. 

[26 FR 1608, Feb. 24, 1961, as amended at 26 
FR 8561, Sept. 13, 1961; 26 FR 12766, Dec. 30, 
1961] 

§ 3.954 Burial allowance. 

When any person who had a status 
under any law in effect on December 31, 
1957, which afforded entitlement to 
burial benefits dies, the burial allow-
ance will be paid, if otherwise in order, 
even though such status does not meet 
the service requirements of 38 U.S.C. 
ch. 23. 

(Authority: 38 U.S.C. 2305) 

[26 FR 1608, Feb. 24, 1961] 

§§ 3.955–3.956 [Reserved] 

§ 3.957 Service connection. 

Service connection for any disability 
or death granted or continued under 
title 38 U.S.C., which has been in effect 
for 10 or more years will not be severed 
except upon a showing that the origi-
nal grant was based on fraud or it is 
clearly shown from military records 
that the person concerned did not have 
the requisite service or character of 
discharge. The 10-year period will be 
computed from the effective date of the 
Department of Veterans Affairs finding 
of service connection to the effective 
date of the rating decision severing 
service connection, after compliance 
with § 3.105(d). The protection afforded 
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