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Subpart A—General

AUTHORITY: Sec. 602, 78 Stat. 252 (42 U.S.C.
2000d-1) and the laws referred to in Appendix
A.

§18.1 Purpose.

The purpose of this part is to effec-
tuate the provisions of Title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the Act) to the end that no
person in the United States shall, on
the ground of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be oth-
erwise subjected to discrimination
under any program or activity receiv-
ing Federal financial assistance from
the Department of Veterans Affairs.

[29 FR 19301, Dec. 31, 1964. Redesignated at 45
FR 63268, Sept. 24, 1980]

§18.2 Application of this part.

This part applies to any program for
which Federal financial assistance is
authorized under a law administered by
the Department of Veterans Affairs, in-
cluding the types of Federal financial
assistance listed in appendix A to this
subpart. It applies to money paid, prop-
erty transferred, or other Federal fi-
nancial assistance extended after the
effective date of this part pursuant to
an application approved prior to such
effective date. This part does not apply
to (a) any Federal financial assistance
by way of insurance or guaranty con-
tracts, (b) money paid, property trans-
ferred, or other assistance extended be-
fore the effective date of this part, (c)
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any assistance to any individual who is
the ultimate beneficiary, or (d) any
employment practice, under any such
program, of any employer, employment
agency, or labor organization, except
to the extent described in §18.3. The
fact that a type of Federal financial as-
sistance is not listed in appendix A to
this subpart shall not mean, if Title VI
of the Act is otherwise applicable, that
a program is not covered. Other types
of Federal financial assistance under
statutes now in force or hereinafter en-
acted may be added to appendix A to
this subpart by notice published in the
FEDERAL REGISTER.

[38 FR 17965, July 5, 1973. Redesignated at 45
FR 63268, Sept. 24, 1980, as amended at 68 FR
51369, Aug. 26, 2003]

§18.3 Discrimination prohibited.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
to which this part applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient to which this
part applies may not, directly or
through contractual or other arrange-
ments, on grounds of race, color, or na-
tional origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to receipt of any service, fi-
nancial aid, or other benefit under the
program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat an individual differently
from others in determining whether is
satisfied any admission, enrollment,
quota, eligibility, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or
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other benefit provided under the pro-
gram.

(vi) Deny a person an opportunity to
participate in the program through the
provision of services or otherwise or af-
ford an opportunity to do so which is
different from that afforded others
under the program.

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
will be provided under any such pro-
gram, or the class of individuals to be
afforded an opportunity to participate
in any such program, may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program with respect to individuals of
a particular race, color, or national or-
igin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
part applies on the grounds of race,
color or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this part.

(4) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
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of the prohibition in paragraph (a) of
this section.

(6)(1) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color or national origin.

(c) Medical emergencies. Notwith-
standing the foregoing provisions of
this section, a recipient of Federal fi-
nancial assistance shall not be deemed
to have failed to comply with para-
graph (a) of this section if immediate
provision of a service or other benefit
to an individual is necessary to prevent
his or her death or serious impairment
of his or her health, and such service or
other benefit cannot be provided except
by or through a medical institution
which refuses or fails to comply with
paragraph (a) of this section.

(d) Employment practices. (1) Whenever
a primary objective of the Federal fi-
nancial assistance to a program to
which part 18 applies, is to provide em-
ployment, a recipient of such assist-
ance may not (directly or through con-
tractual or other arrangements) sub-
ject any individual to discrimination
on the ground of race, color, or na-
tional origin in its employment prac-
tices under such program (including re-
cruitment or recruitment advertising,
employment, layoff, or termination,
upgrading, demotion, or transfer, rates
of pay or other forms of compensation,
and use of facilities). The requirements
applicable to construction employment
under any such program shall be those
specified in or pursuant to part IIT of
Executive Order 11246 (3 CFR Chapter
IV) or any Executive order which su-
persedes it.

(2) In regard to Federal financial as-
sistance which does not have providing
employment as a primary objective,
the provisions of paragraph (d)(1) of
this section apply to the employment
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practices of the recipient if discrimina-
tion on the ground of race, color, or na-
tional origin in such employment prac-
tices tends, on the grounds of race,
color, or national origin, to exclude
persons from participation in, to deny
them the benefits of or to subject them
to discrimination under the program
receiving Federal financial assistance.
In any such case, the provisions of
paragraph (d)(1) of this section shall
apply to the extent necessary to assure
equality of opportunity to and non-
discriminatory treatment of bene-
ficiaries.

[29 FR 19301, Dec. 31, 1964, as amended at 38
FR 17965, July 5, 1973; 42 FR 60144, Nov. 25,
1977. Redesignated at 45 FR 63268, Sept. 24,
1980, and further amended at 51 FR 10384,
Mar. 26, 1986; 68 FR 51369, Aug. 26, 2003]

§18.4 Assurances required.

(a) General. (1) Every application for
Federal financial assistance to which
this part applies, except an application
to which paragraph (b) of this section
applies, and every application for Fed-
eral financial assistance to provide a
facility shall, as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application, contain or be accom-
panied by an assurance that the pro-
gram will be conducted or the facility
operated in compliance with all re-
quirements imposed by or pursuant to
this part. Every award of Federal fi-
nancial assistance shall require the
submission of such an assurance. In the
case of an application for Federal fi-
nancial assistance to provide real prop-
erty or structures thereon, the assur-
ance shall obligate the recipient, or, in
the case of a subsequent transfer, the
transferee, for the period during which
the real property or structures are used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits. In
the case of personal property the assur-
ance shall obligate the recipient for
the period during which the recipient
retains ownership or possession of the
property. In all other cases the assur-
ance shall obligate the recipient for
the period during which Federal finan-
cial assistance is extended pursuant to
the application. The responsible agen-
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cy official shall specify the form of the
foregoing assurances and the extent to
which like assurances will be required
of subgrantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants. Any
such assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) Transfers of surplus property are
subject to regulations issued by the
Administrator of General Services (41
CFR subpart 101-6.2).

(b) Continuing Federal financial assist-
ance. Every application by a State or a
State agency for continuing Federal fi-
nancial assistance to which this part
applies (including the types of Federal
financial assistance listed in appendix
A to this subpart) shall as a condition
to its approval and the extension of
any Federal financial assistance pursu-
ant to the application (1) contain or be
accompanied by a statement that the
program is (or, in the case of a new
program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to this part, and (2) provide
or be accompanied by provision for
such methods of administration for the
program as are found by the respon-
sible agency official to give reasonable
assurance that the applicant and all re-
cipients of Federal financial assistance
under such program will comply with
all requirements imposed by or pursu-
ant to this part. In any case in which
the recipient is claiming financial as-
sistance pursuant to arrangements en-
tered into prior to the effective date of
this part, the assurances provided by
this paragraph shall be included in the
first application or claim for assistance
on or after the effective date of this
part.

(c) Elementary and secondary schools.
The requirements of paragraph (a) or
(b) of this section with respect to any
elementary or secondary school or
school system shall be deemed to be
satisfied if such school or school sys-
tem (1) is subject to a final order of a
court of the United States for the de-
segregation of such school or school
system, and provides an assurance that
it will comply with such order, includ-
ing any future modification of such
order, or (2) submits a plan for the de-
segregation of such school or school
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system which the responsible agency
official determines is adequate to ac-
complish the purposes of the Act and
this part, at the earliest practicable
time, and provides reasonable assur-
ance that it will carry out such plan; in
any case of continuing Federal finan-
cial assistance the responsible agency
official may reserve the right to rede-
termine, after such period as may be
specified by the official, the adequacy
of the plan to accomplish the purposes
of the Act and this part. In any case in
which a final order of a court of the
United States for the desegregation of
such school or school system is entered
after submission of such a plan, such
plan shall be revised to conform to
such final order, including any future
modification of such order.

(d) Extent of application to institution
or facility. In the case where any assur-
ances are required from an academic, a
medical care, or any other institution
or facility, insofar as the assurances
relate to the institution’s practices
with respect to the admission, care, or
other treatment of persons by the in-
stitution or with respect to the oppor-
tunity of persons to participate in the
receiving or providing of services,
treatment, or benefits, such assurances
shall be applicable to the entire insti-
tution or facility.

[38 FR 17965, July 5, 1973. Redesignated at 45
FR 63268, Sept. 24, 1980, and amended at 51
FR 10384, Mar. 26, 1986; 68 FR 51369, Aug. 26,
2003]

§18.6 Compliance information.

(a) Cooperation and assistance. HEach
responsible agency official shall to the
fullest extent practicable seek the co-
operation of recipients in obtaining
compliance with this part and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible agency official or des-
ignee, timely, complete and accurate
compliance reports at such times, and
in such form and containing such infor-
mation, as the responsible agency offi-
cial or designee may determine to be
necessary to enable the official to as-
certain whether the recipient has com-
plied or is complying with this part. In
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the case in which a primary recipient
extends Federal financial assistance to
any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part. In general, re-
cipients should have available for the
agency racial and ethnic data showing
the extent to which members of minor-
ity groups are beneficiaries of federally
assisted programs.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible agency official or des-
ignee during normal business hours to
such of its books, records, accounts,
and other sources of information, and
its facilities as may be pertinent to as-
certain compliance with this part.
Where any information required of a
recipient is in the exclusive possession
of any other agency, institution or per-
son and this agency, institution or per-
son shall fail or refuse to furnish this
information, the recipient shall so cer-
tify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible agency official finds necessary to
apprise such persons of the protections
against discrimination assured them
by the Act and this part.

[29 FR 19301, Dec. 31, 1964, as amended at 38
FR 17966, July 5, 1973. Redesignated at 45 FR
63268, Sept. 24, 1980 and amended at 51 FR
10384, Mar. 26, 1986; 68 FR 51369, Aug. 26, 2003]

§18.7 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible agency official or designee
shall from time to time review the
practices of recipients to determine
whether they are complying with this
part.

(b) Complaints. Any person or any
specific class of individuals who believe
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they have been subjected to discrimi-
nation prohibited by this part may
themselves, or by a representative, file
with the responsible agency official or
designee a written complaint. A com-
plaint must be filed not later than 180
days from the date of the alleged dis-
crimination unless the time for filing
is extended by the responsible agency
offical or designee.

(c) Investigations. The responsible
agency official or designee will initiate
a prompt investigation whenever a
compliance review, report, complaint,
or any other information indicates a
possible failure to comply with this
part. The investigation should include,
where appropriate, a review of the per-
tinent practices and policies of the re-
cipient, the circumstances under which
the possible noncompliance with this
part occurred, and other factors rel-
evant to a determination as to whether
the recipient has failed to comply with
this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the responsible
agency official or designee will so in-
form the recipient and the matter will
be resolved by informal means when-
ever possible. If it has been determined
that the matter cannot be resolved by
informal means, action will be taken
as provided for in §18.8.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section the responsible
agency official or designee will so in-
form the recipient and the complain-
ant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because the
individual has made a complaint, testi-
fied, assisted, or participated in any
manner in an investigation, pro-
ceeding, or hearing under this part.
The identity of complainants shall be
kept confidential except to the extent
necessary to carry out the purposes of
this part, including the conduct of any

10

38 CFR Ch. I (7-1-13 Edition)

investigation, hearing, or judicial pro-
ceeding arising thereunder.

[29 FR 19301, Dec. 31, 1964. Redesignated at 45
FR 63268, Sept. 24, 1980 and amended at 51 FR
10384, Mar. 26, 1986]

§18.8 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to, (1) a reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with §18.4. If an ap-
plicant fails or refuses to furnish an as-
surance required under §18.4 or other-
wise fails or refuses to comply with a
requirement imposed by or pursuant to
that section Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The Department of Veterans
Affairs shall not be required to provide
assistance in such a case during the
pendency of the administrative pro-
ceedings under such paragraph except
that the Department of Veterans Af-
fairs shall continue assistance during
the pendency of such proceedings
where such assistance is due and pay-
able pursuant to an application there-
for approved prior to the effective date
of this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the responsible agency of-
ficial has advised the applicant or re-
cipient of failure to comply and has de-
termined that compliance cannot be
secured by voluntary means, (2) there



Department of Veterans Affairs

has been an express finding on the
record, after opportunity for hearing,
of a failure by the applicant or recipi-
ent to comply with a requirement im-
posed by or pursuant to this part, (3)
the action has been approved by the
Secretary pursuant to §18.10(e), and (4)
the expiration of 30 days after the Sec-
retary has filed with the committee of
the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the
grounds for such action. Any action to
suspend or terminate or to refuse to
grant or to continue Federal financial
assistance shall be limited to the par-
ticular political entity, or part thereof,
or other applicant or recipient as to
whom such a finding has been made
and shall be limited in its effect to the
particular program, or part thereof, in
which such noncompliance has been so
found.

(d) Other means authorized by law. No
action to effect compliance with Title
VI of the Act by any other means au-
thorized by law shall be taken by the
Department of Veterans Affairs until
(1) the responsible agency official has
determined that compliance cannot be
secured by voluntary means, (2) the re-
cipient or other person has been noti-
fied of its failure to comply and of the
action to be taken to effect compli-
ance, and (3) the expiration of at least
10 days from the mailing of such notice
to the recipient or other person. Dur-
ing this period of at least 10 days, addi-
tional efforts shall be made to persuade
the recipient or other person to comply
with this part and to take such correc-
tive action as may be appropriate.

[29 FR 19301, Dec. 31, 1964, as amended at 38
FR 17966, July 5, 1973. Redesignated at 45 FR
63268, Sept. 24, 1980, and amended at 51 FR
10384, Mar. 26, 1986]

§18.9 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §18.8(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
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to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either (1) fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the responsible
agency official that the matter be
scheduled for hearing or (2) advise the
applicant or recipient that the matter
in question has been set down for hear-
ing at a stated place and time. The
time and place so fixed shall be reason-
able and shall be subject to change for
cause. The complainant, if any, shall
be advised of the time and place of the
hearing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this para-
graph or to appear at a hearing for
which a date has been set shall be
deemed to be a waiver of the right to a
hearing under section 602 of the Act
and §18.8(c) of this part and consent to
the making of a decision on the basis of
such information as is available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department of Veterans Affairs in
Washington, D.C., at a time fixed by
the responsible agency official unless
the official determines that the con-
venience of the applicant or recipient
or of the Department of Veterans Af-
fairs requires that another place be se-
lected. Hearings shall be held before
the responsible agency official or, at
the official’s discretion, before an ad-
ministrative law judge appointed in ac-
cordance with section 3105 of Title 5,
U.S.C., or detailed under section 3344 of
Title 5, U.S.C.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department of Vet-
erans Affairs shall have the right to be
represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing decision and any adminis-
trative review thereof shall be con-
ducted in conformity with the proce-
dures contained in 5 U.S.C. 554-557 (sec-
tions 5-8 of the Administrative Proce-
dure Act) and in accordance with such
rules of procedure as are proper (and
not inconsistent with this section) re-
lating to the conduct of the hearing,
giving of notices subsequent to those
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provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department of Veterans Affairs
and the applicant or recipient shall be
entitled to introduce all relevant evi-
dence on the issues as stated in the no-
tice for hearing or as determined by
the officer conducting the hearing at
the outset of or during the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more Federal statutes; au-
thorities, or other means by which
Federal financial assistance is ex-
tended and to which this part applies,
or noncompliance with this part and
the regulations of one or more other
Federal departments or agencies issued
under Title VI of the Act, the Sec-
retary may, by agreement with such
other departments or agencies where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of
rules of procedures not inconsistent
with this part. Final decisions in such
cases, insofar as this part is concerned,
shall be made in accordance with
§18.10.

[29 FR 19301, Dec. 28, 1964, as amended at 38
FR 17966, July 5, 1973. Redesignated at 45 FR
63268, Sept. 24, 1980 and amended at 51 FR
10384, Mar. 26, 1986; 68 FR 51369, Aug. 26, 2003]
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§18.10 Decisions and notices.

(a) Procedure on decisions by an admin-
istrative law judge. If the hearing is held
by an administrative law judge such
administrative law judge shall either
make an initial decision, if so author-
ized, or certify the entire record in-
cluding recommended findings and pro-
posed decision to the responsible agen-
cy official for a final decision, and a
copy of such initial decision or certifi-
cation shall be mailed to the applicant
or recipient. Where the initial decision
is made by the administrative law
judge the applicant or recipient may
within 30 days of the mailing of such
notice of initial decision file with the
responsible agency official exceptions
to the initial decision with reasons
therefor. In the absence of exceptions,
the responsible agency official may
within 45 days after the initial decision
serve on the applicant or recipient a
notice that the decision will be re-
viewed. Upon the filing of such excep-
tions or of such notice of review the re-
sponsible agency official shall review
the initial decision and issue a decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall constitute the final decision of
the responsible agency official.

(b) Decisions on record or review by the
responsible agency official. Whenever a
record is certified to the responsible
agency official for decision or the offi-
cial reviews the decision of an adminis-
trative law judge pursuant to para-
graph (a) of this section, or whenever
the responsible agency official con-
ducts the hearing, the applicant or re-
cipient shall be given reasonable oppor-
tunity to file with the official briefs or
other written statements of its conten-
tions, and a written copy of the final
decision of the responsible agency offi-
cial shall be sent to the applicant or re-
cipient and to the complainant, if any.

(¢c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §18.9(a) a decision shall be
made by the responsible agency official
on the record and a written copy of
such decision shall be sent to the appli-
cant or recipient, and to the complain-
ant, if any.
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(d) Rulings required. Each decision of
an administrative law judge or respon-
sible agency official shall set forth a
ruling on each finding, conclusion, or
exception presented, and shall identify
the requirements imposed by or pursu-
ant to this part with which it is found
that the applicant or recipient has
failed to comply.

(e) Approval by Secretary. Any final
decision by an administrative law
judge which provides for the suspension
or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this part of
the Act, shall promptly be transmitted
to the Secretary personally, who may
approve such decision, may vacate it,
or remit or mitigate any sanction im-
posed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
part, including provisions designed to
assure that no Federal financial assist-
ance to which this regulation applies
will thereafter be extended to the ap-
plicant or recipient determined by such
decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this part, or to have otherwise
failed to comply with this part, unless
and until it corrects its noncompliance
and satisfies the responsible agency of-
ficial that it will fully comply with
this part.

(g) Post termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this section and
provides reasonable assurance that it
will fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible agency official to restore
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fully its eligibility to receive Federal
financial assistance. Any such request
shall be supported by information
showing that the applicant or recipient
has met the requirements of paragraph
(2)(1) of this section. If the responsible
agency official determines that those
requirements have been satisfied, the
official shall restore such eligibility.

(3) If the responsible agency official
denies any such request, the applicant
or recipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible
agency official. The applicant or recipi-
ent will be restored to such eligibility
if it proves at such a hearing that it
satisfied the requirements of paragraph
(2)(1) of this section. While proceedings
under this paragraph are pending, the
sanctions imposed by the order issued
under paragraph (f) of this section shall
remain in effect.

[29 FR 19301, Dec. 31, 1964, as amended at 38
FR 17966, July 5, 1973. Redesignated at 45 FR
63268, Sept. 24, 1980, and amended at 51 FR
10384, Mar. 26, 1986; 68 FR 51369, Aug. 26, 2003]

§18.11 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

[29 FR 19301, Dec. 31, 1964. Redesignated at 45
FR 63268, Sept. 24, 1980]

§18.12 Effect on other regulations,
forms and instructions.

(a) Effect on other regulations. All reg-
ulations, orders, or like directions
issued before the effective date of this
part by any officer of the Department
of Veterans Affairs which impose re-
quirements designed to prohibit any
discrimination against individuals on
the grounds of race, color or national
origin under any program to which this
part applies, and which authorize the
suspension or termination of or refusal
to grant or to continue Federal finan-
cial assistance to any applicant for or
recipient of such assistance for failure
to comply with such requirements, are
hereby superseded to the extent that
such discrimination is prohibited by
this part, except that nothing in this
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part shall be deemed to relieve any per-
son of any obligation assumed or im-
posed under any such superseded regu-
lation, order, instruction, or like direc-
tion prior to the effective date of this
part. Nothing in this part, however,
shall be deemed to supersede any of the
following (including future amend-
ments thereof):

(1) Executive Orders 10925 (3 CFR,
1959-1963 Comp., p. 448), 11114 (3 CFR,
1959-1963, p. 774), and 11246 (3 CFR, 1965
Supp., p. 167) and regulations issued
thereunder, or

(2) Executive Order 11063 (3 CFR,
1959-1963 Comp., p. 6562) and regulations
issued thereunder, or any other orders,
regulations or instructions, insofar as
such orders, regulations, or instruc-
tions prohibit discrimination on the
grounds of race, color or national ori-
gin in any program or situation to
which this part is inapplicable, or pro-
hibit discrimination on any other
ground.

(b) Forms and instructions. Each re-
sponsible agency officials shall issue
and promptly make available to inter-
ested persons forms and detailed in-
structions and procedures for -effec-
tuating this part as applied to pro-
grams to which this part applies and
for which he is responsible.

(c) Supervision and coordination. The
Secretary may from time to time as-
sign to officials of the Department of
Veterans Affairs or to officials of other
departments or agencies of the Govern-
ment with the consent of such depart-
ments or agencies, responsibilities in
connection with the effectuation of the
purposes of Title VI of the Act and this
part (other than responsibility for final
decision as provided in §18.10) including
the achievement of effective coordina-
tion and maximum uniformity within
the Department of Veterans Affairs
and within the executive branch of the
Government in the application of Title
VI and this part to similar programs
and in similar situations. Any action
taken, determination made, or require-
ment imposed by an official of another
department or agency acting pursuant
to an assignment of responsibility
under this paragraph shall have the
same effect as though such action has
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been taken by the responsible official
of this Agency.

[29 FR 19301, Dec. 31, 1964, as amended at 38
FR 17967, July 5, 1973. Redesignated at 45 FR
63268, Sept. 24, 1980; 68 FR 51369, Aug. 26, 2003]

§18.13 Definitions.

As used in this part:

(a) The term agency means the De-
partment of Veterans Affairs, and in-
cludes each of its operating agencies
and other organization units.

(b) The term Secretary means the Sec-
retary of Veterans Affairs.

(c) The term responsible agency official
with respect to any program receiving
Federal financial assistance means the
Secretary or other official of the De-
partment of Veterans Affairs or an offi-
cial of another department or agency
to the extent the Secretary has dele-
gated authority to such official.

(d) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term State
means any one of the foregoing.

(e) The term Federal financial assist-
ance includes (1) grants of Federal
funds, (2) the grant or donation of Fed-
eral property and interests in property,
(3) the detail of Federal personnel, (4)
the sale and lease of, and the permis-
sion to use (on other than a casual or
transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and (5) any Fed-
eral agreement, arrangement, or other
contract which has as one of its pur-
poses the provision of assistance.

(f) The terms program or activity and
program mean all of the operations of
any entity described in paragraphs
(f)(1) through (4) of this section, any
part of which is extended Federal fi-
nancial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or
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(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (f)(1), (2), or (3)
of this section.

(g) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.

(h) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in the United States, to whom
Federal financial assistance is ex-
tended, directly or through another re-
cipient, including any successor, as-
signee, or transferee thereof, but such
term does not include any ultimate
beneficiary.

(i) The term applicant means a person
who submits an application, request, or
plan required to be approved by the
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Secretary, or by a recipient, as a condi-
tion to eligibility for Federal financial
assistance, and application means such
an application, request, or plan.

[29 FR 19301, Dec. 31, 1964, as amended at 38
FR 17967, July 5, 1973. Redesignated at 45 FR
63268, Sept. 24, 1980, and amended at 51 FR
10385, Mar. 26, 1986; 68 FR 51369, Aug. 26, 2003]

APPENDIX A TO SUBPART A OF PART 18—
STATUTORY PROVISIONS TO WHICH
THIS SUBPART APPLIES

1. Payments to State homes (38 U.S.C. 1741-
1743).

2. State home facilities for furnishing
domiciliary, nursing home, and hospital care
(38 U.S.C. 8131-8137).

3. Space and office facilities for representa-
tives of recognized national organizations (38
U.S.C. 5902(a)(2)).

4. All-volunteer force educational assist-
ance, vocational rehabilitation, post-Viet-
nam era veterans’ educational assistance,
survivors’ and dependents’ educational as-
sistance, and administration of educational
benefits (38 U.S.C. Chapters 30, 31, 32, 34, 35
and 36, respectively).

5. Sharing of medical facilities, equipment,
and information (38 U.S.C. 8151-8157).

6. Approval of educational institutions (38
U.S.C. 104).

7. Space and office facilities for representa-
tives of State employment services (38 U.S.C.
7725(1)).

8. Medical care for survivors and depend-
ents of certain veterans (38 U.S.C. 1713).

9. Transfers for nursing home care; adult
day health care (38 U.S.C. 1720).

10. Treatment and rehabilitation for alco-
hol or drug dependence or abuse disabilities
(38 U.S.C. 1720A).

11. Aid to States for establishment, expan-
sion, and improvement of veterans ceme-
teries (38 U.S.C. 2408).

12. Assistance in establishing new medical
schools; grants to affiliated medical schools;
assistance to health manpower training in-
stitutions (38 U.S.C. Chapter 82).

13. Department of Veterans Affairs health
professional scholarship program (38 U.S.C.
7601-7655).

14. Emergency veterans job training (Pub.
L. 98-77, 97 Stat. 443-452).

[61 FR 10385, Mar. 26, 1986]

APPENDIX B TO SUBPART A OF PART 18—
ILLUSTRATIVE APPLICATIONS

The following examples, without being ex-
haustive, will illustrate the application of
the nondiscrimination provisions to certain
grants of the Department of Veterans Af-
fairs. (In all cases the discrimination prohib-
ited is discrimination on the grounds of race,
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color, or national origin prohibited by title
VI of the Act and this part, as a condition of
the receipt of Federal financial assistance.)

(a) In grants which support the provision
of health or welfare services for veterans in
State homes, discrimination in the selection
or eligibility of individuals to receive the
services, and segregation or other discrimi-
natory practices in the manner of providing
them, are prohibited. This prohibition ex-
tends to all facilities and services provided
by the State as grantee under the program
or by a political subdivision of the State. It
extends also to services purchased or other-
wise obtained by the grantee (or political
subdivision) from hospitals, nursing homes,
schools, and similar institutions for bene-
ficiaries of the program, and to the facilities
in which such services are provided, subject,
however, to the provisions of §18.3(c).

(b) In grants to assist in the construction
of facilities for the provision of health or
welfare services assurances will be required
that services will be provided without dis-
crimination, to the same extent that dis-
crimination would be prohibited as a condi-
tion of Federal operating grants for the sup-
port of such services. Thus, as a condition of
grants for the construction of a State home
for furnishing nursing home care, assurances
will be required that there will be no dis-
crimination in the admission or treatment of
patients. In the case of such grants the as-
surance will apply to patients, to interns,
residents, student nurses, and other trainees,
and to the privilege of physicians, dentists,
and other professionally qualified persons to
practice in the nursing home, and will apply
to the entire facility for which, or for a part
of which, the grant is made, and to facilities
operated in connection therewith.

(c) Upon transfers of real or personal sur-
plus property for health or educational uses,
discrimination is prohibited to the same ex-
tent as in the case of grants for the construc-
tion of facilities or the provision of equip-
ment for like purposes.

(d) A recipient may not take action that is
calculated to bring about indirectly what
this part forbids it to accomplish directly.
Thus a State, in selecting or approving
projects or sites for the construction of a
nursing home which will receive Federal fi-
nancial assistance, may not base its selec-
tions or approvals on criteria which have the
effect of defeating or of substantially impair-
ing accomplishment of the objectives of the
Federal assistance program with respect to
individuals of a particular race, color, or na-
tional origin.

(38 U.S.C. 1741, 1744, 8131-8137, 8155, 5902(a)(2),
Chapters 31, 34, 35 and 36)

[38 FR 17968, July 5, 1973. Redesignated at 45
FR 63268, Sept. 24, 1980]
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Subpart D—Nondiscrimination on
the Basis of Handicap

AUTHORITY: 29 U.S.C. 706, 794.

SOURCE: 45 FR 63268, Sept. 24, 1980, unless
otherwise noted.

GENERAL PROVISIONS

§18.401 Purpose.

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation
Act of 1973, which is designed to elimi-
nate discrimination on the basis of
handicap in any program or activity
receiving Federal financial assistance.

§18.402 Application.

This part applies to each recipient of
Federal financial assistance from the
Department of Veterans Affairs and to
each program or activity that receives
such assistance.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.403 Definitions.

As used in this part, the term:

(a) The Act means the Rehabilitation
Act of 1973, Pub. L. 93-112, as amended
by the Rehabilitation Act Amendments
of 1974, Pub. L. 93-516, and Rehabilita-
tion, Comprehensive Services, and De-
velopmental Disabilities Amendments
of 1978, Pub. L. 95-602, 29 U.S.C. 794.

(b) Section 504 means section 504 of
the Act.

(c) Education of the Handicapped Act
means that statute as amended by the
Education for all Handicapped Children
Act of 1975, Pub. L. 94-142, 20 U.S.C.
1401 et seq.

(d) Agency means the Department of
Veterans Affairs.

(e) Secretary means the Secretary of
Veterans Affairs.

(f) Recipient means any State or its
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
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of a recipient but excluding the ulti-
mate beneficiary of the assistance.

(g) Applicant for assistance means one
who submits an application, request, or
plan required to be approved by an
Agency official or by a recipient as a
condition to eligibility for Federal fi-
nancial assistance.

(h) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the Agency pro-
vides or otherwise makes available as-
sistance in the form of:

(1) Funds, including funds extended
to any entity for payment to or on be-
half of students admitted to that enti-
ty, extended directly to those students
for payment to that entity, or extended
directly to those students contingent
upon their participation in education
or training of that entity;

(2) Services of Federal personnel; or

(3) Real and personal property or any
interest in or use of property, includ-
1ng;

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(i) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

(j) Handicapped person. (1) Handi-
capped person means any person who:

(i) Has a physical or mental impair-
ment which substantially limits one or
more major life activities;

(ii) Has a record of such an impair-
ment; or

(iii) Is regarded as having such an im-
pairment.

(2) As used in paragraph (j)(1) of this
section, the phrase:
(1) Physical or

means:

(A) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
logical, musculoskeletal; special sense
organs including speech organs; res-

mental impairment
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piratory; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(B) Any mental or psychological
discorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(C) The term physical or mental im-
pairment includes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction and alcoholism.

(i1) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(iii) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(iv) Is regarded as having an impair-
ment means:

(A) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by a
recipient as constituting such a limita-
tion;

(B) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment;

(C) Has none of the impairments de-
fined in paragraph (j)(2)(i) of this sec-
tion, but is treated by a recipient as
having such an impairment.

(k) Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion;

(2) With respect to public elemen-
tary, secondary, or adult educational
services, a handicapped person:

(i) Of an age during which nonhandi-
capped persons are provided such serv-
ices;

(ii) Of any age during which it is
mandatory under State laws to provide
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such services to handicapped persons;
or

(iii) To whom a State is required to
provide a free appropriate public edu-
cation under section 612 of the Edu-
cation of the Handicapped Act; and

(3) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standards requisite to
admission or participation in the re-
cipient’s education program or activ-
ity; and

(4) With respect to other services, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

(1) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (j) of this section.

(m) Program or activity means all of
the operations of any entity described
in paragraphs (m)(1) through (4) of this
section, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
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ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity that is estab-
lished by two or more of the entities
described in paragraph (m)(1), (2), or (3)
of this section.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.404 Discrimination prohibited.

(a) General. No qualified handicapped
person shall, on the basis of handicap,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives
Federal financial assistance.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing an aid,
benefit, or service, may not, directly or

through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service that is equal to that afforded
others;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective as that provided
to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits, or services that
are as effective as those provided to
others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’s pro-
gram or activity;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or
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(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) Aids, benefits, and services, to be
equally effective, are not required to
produce the identical result or level of
achievement for handicapped and non-
handicapped persons, but must give
handicapped persons equal opportunity
to obtain the same result, to gain the
same benefit, or to reach the same
level of achievement, in the most inte-
grated setting appropriate to the per-
son’s needs.

(3) Despite the existence of separate
or different aid, benefits, or services
provided in accordance with this part,
a recipient may not deny a qualified
handicapped person the opportunity to
participate in aid, benefits, or services
that are not separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration that:

(i) Have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap,

(ii) Have the purpose or effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
recipient’s program or activity with re-
spect to handicapped persons, or

(iii) Perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make
selections that:

(i) Have the effect of excluding handi-
capped persons from, deny them the
benefits of, or otherwise subject them
to discrimination under any program
or activity that receives Federal finan-
cial assistance, or

(ii) Have the purpose or effect of de-
feating or substantially impairing the
accomplishment of the objective of the
program or activity with respect to
handicapped persons.

(6) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving Federal
financial assistance includes any aid,
benefit, or service provided in or
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through a facility that has been con-
structed, expanded, altered, leased or
rented, or otherwise acquired, in whole
of in part, with Federal financial as-
sistance.

(c) Aid, benefits, or services limited by
Federal law. The exclusion of nonhandi-
capped persons or the exclusion of a
specific class of handicapped persons
from aid, benefits, or services limited
by Federal statute or Executive order
to a different class of handicapped per-
sons is not prohibited by this part.

(d) Special communication. Recipients
shall take appropriate action to ensure
that communications with their appli-
cants, employees, and beneficiaries are
available to persons with impaired vi-
sion and hearing.

[46 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.405 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance to which this
part applies shall submit an assurance
on a form specified by the Secretary,
that the program or activity will be op-
erated in compliance with this part.

(b) Duration of obligation. (1) When
Federal financial assistance is ex-
tended in the form of real property or
structures on the property, the assur-
ance will obligate the recipient or, in
the case of a subsequent transfer, the
transferee, for the period during which
the real property or structures are used
for the purpose for which Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sions of similar services or benefits.

(2) Where Federal financial assist-
ance is extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases the assurance
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Extent of application to institution
or facility. An assurance shall apply to
the entire institution or facility.

(d) Covenants. (1) Where Federal fi-
nancial assistance is provided in the
form of real property or interest in the
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property from the Agency, the instru-
ment effecting or recording this trans-
fer shall contain a covenant running
with the land to assure nondiscrimina-
tion for the period during which the
real property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provisions of similar serv-
ices or benefits.

(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (b)(2) of this section in the in-
strument effecting or recording any
subsequent transfer of property.

(3) Where Federal financial assist-
ance is provided in the form of real
property or interest in the property
from the Agency, the covenant shall
also include a condition coupled with a
right to be reserved by the Agency to
revert title to the property if there is a
breach of the covenant. If a transferree
of real property proposes to mortgage
or otherwise encumber the real prop-
erty as security for financing construc-
tion of new, or improvement of exist-
ing, facilities on the property for the
purpose for which the property was
transferred, the Secretary may, upon
request of the transferee and if nec-
essary to accomplish such financing
and upon such conditions as considered
appropriate, agree to forbear the exer-
cise of the right to revert title for as
long as the lien of the mortgage or
other encumbrance remains effective.

(e) Other methods of enforcement. (1)
Recipients are required to keep such
records as the responsible VA official
deems necessary for complete and ac-
curate compliance reports. VA can
specify intervals for reporting and pre-
scribe the form and content of informa-
tion required to ascertain whether the
recipient has complied or is complying
with the law.

(2) Periodic compliance reviews of
training establishments will be con-
ducted by VA compliance officers. Dur-
ing these reviews recipients are re-
quired to permit access by VA compli-
ance officers during normal business
hours to such of their books, records,
accounts, facilities and other sources
of information including interviews
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with personnel and trainees as may be
pertinent to ascertain compliance with
the law.

(3) From study of documentation, re-
sults of interviews, and observation of
activities during tours of facilities,
compliance officers will evaluate re-
cipients’ compliance status.

[45 FR 63268, Sept. 24, 1980, as amended at 51
FR 10385, Mar. 26, 1986; 68 FR 51370, Aug. 26,
2003]

§18.406 Remedial action, voluntary ac-
tion and self-evaluation.

(a) Remedial action. (1) If the Sec-
retary finds that a recipient has dis-
criminated against qualified persons on
the basis of handicap in violation of
section 504 or this part, the recipient
shall take such remedial action as the
Secretary considers necessary to over-
come the effects of the discrimination.

(2) Where a recipient is found to have
discriminated against qualified persons
on the basis of handicap in violation of
section 504 or this part and where an-
other recipient exercises control over
the recipient that has discriminated,
the Secretary, where appropriate, may
require either or both recipients to
take remedial action.

(3) The Secretary may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504
or this part, require a recipient to take
remedial action with respect to:

(i) Handicapped persons who are no
longer participants in the recipient’s
program or activity but who were par-
ticipants in the program or activity
when such discrimination occurred;

(ii) Handicapped persons who would
have been participants in the program
or activity had the discrimination not
occurred; or

(iii) Handicapped persons presently
in the program or activity, but not re-
ceiving full benefits or equal and inte-
grated treatment within the program
or activity.

(b) Voluntary action. A recipient may
take steps, in addition to any action
that is required by this part, to over-
come the effects of conditions that re-
sulted in limited participation in the
recipient’s program or activity by
qualified handicapped persons.
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(c) Self-evaluation. (1) A recipient
shall, within one year of the effective
date of this part:

(i) Evaluate with the assistance of in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects of the policies and practices that
do not or may not meet the require-
ments of this part;

(ii) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any
policies and practices that do not meet
the requirements of this part; and

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to these policies
and practices.

(2) A recipient that employs fifteen
or more persons shall, for at least three
yvears following completion of the eval-
uation required under paragraph (c)(1)
of this section, maintain on file, make
available for public inspection, and
provide to the Secretary upon request:

(i) A list of the interested persons
consulted;

(ii) A description of areas examined
and any problems identified; and

(iii) A description of any modifica-
tions made and of any remedial steps
taken.

(3) Recipients who become such more
than one year after the effective date
of these regulations shall complete
these self-evaluation requirements
within one year after becoming recipi-
ents of Federal financial assistance.

(The information collection requirements
contained in paragraph (c) have been ap-
proved by the Office of Management and
Budget under control number 2900-0415)

[45 FR 63268, Sept. 24, 1980, as amended at 49
FR 32574, Aug. 15, 1984; 68 FR 51370, Aug. 26,
2003]

§18.407 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A recipient that employs fifteen or
more persons shall designate at least
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one person to coordinate its efforts to
comply with this part.

(b) Adoption of grievance procedures. A
recipient that employs fifteen or more
persons shall adopt grievance proce-
dures that incorporate appropriate due
process standards and that provide for
the prompt and equitable resolution of
complaints alleging any action prohib-
ited by this part. Such procedures need
not be established with respect to com-
plaints from applicants for employ-
ment or from applicants for admission
to postsecondary educational institu-
tions.

§18.408 Notice.

(a) A recipient that employs fifteen
or more persons shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of section 504 and
this part. The notification shall state,
where appropriate, that the recipient
does not discriminate in admission or
access to, or treatment, or employment
in, its programs or activities. The noti-
fication shall also include an identi-
fication of the responsible employee
designated under §18.407. A recipient
shall make the initial notification re-
quired by this paragraph within 90 days
of the effective date of this part. Meth-
ods of initial and continuing notifica-
tion may include the posting of no-
tices, publication in newspapers and
magazines, placement of notices in re-
cipient’s publication, and distribution
of memorandums or other written com-
munications.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this section either by including ap-
propriate inserts in existing materials
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and publications or by revising and re-
printing the materials and publica-
tions.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.409 Administrative
for certain recipients.

requirements

The Secretary may require any re-
cipient with fewer than fifteen employ-
ees, or any class of such recipients, to
comply with §§18.407 and 18.408 in whole
or in part, when the Secretary finds a
violation of this part or finds that such
compliance will not significantly im-
pair the ability of the recipient or class
of recipients to provide benefits or
services.

§18.410 Effect of State or local law or
other requirements and effect of
employment opportunities.

(a) The obligation to comply with
this part is not obviated or alleviated
by the existence of any State law or
other requirement that, on the basis of
handicap, imposes prohibitions or lim-
its upon the eligibility of qualified
handicapped persons to receive services
or to practice any occupation or profes-
sion.

(b) The obligation to comply with
this part is not obviated or alleviated
because employment opportunities in
any occupation or profession are or
may be more limited for handicapped
persons than for nonhandicapped per-
sons.

EMPLOYMENT PRACTICES

§18.411 Discrimination prohibited.

(a) General. (1) No qualified handi-
capped person shall, on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity to which this part applies.

(2) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants
or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
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that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination in employment.
The relationships referred to in this
section include relationships with em-
ployment and referral agencies, with
organizations providing or admin-
istering fringe benefits to employees of
the recipient, and with organizations
providing training and apprenticeships.

(b) Specific activities. Nondiscrimina-
tion in employment applies to:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or other forms of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ng;

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational; and

(9) Any other term, condition, or
privilege of employment.

(c) Collective bargaining agreements. A
recipient’s obligation to comply with
this subpart is not affected by any in-
consistent term of any collective bar-
gaining agreement to which it is a
party.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.412

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of a handicapped
applicant or employee if such accom-
modation would enable that person to
perform the essential functions of the

Reasonable accommodation.
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job unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program or activity.

(b) Reasonable accommodation may
include:

(1) Making facilities used by employ-
ees readily accessible to and usable by
handicapped persons; and

(2) Job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, the provision of readers or inter-
preters and other similar actions.

(¢c) In determining under paragraph
(a) of this section whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s
program or activity, factors to be con-
sidered include:

(1) The overall size of the recipient’s
program or activity with respect to
number of employees, number and type
of facilities, and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s work force;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for denial is the need to make
reasonable accommodation to the
physical or mental limitations of the
employee or applicant.

[45 FR 63268, Sept. 24, 1980, as amended at 51
FR 10385, Mar. 26, 1986; 68 FR 51370, Aug. 26,
2003]

§18.413 Employment criteria.

(a) A recipient may not use any em-
ployment test or other selection cri-
terion that screens out or tends to
screen out handicapped persons or any
class of handicapped persons unless:

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the position
in question; and

(2) Alternative job-related tests or
criteria that do not screen out or tend
to screen out as many handicapped per-
sons are not shown by the Secretary to
be available.

(b) A recipient shall select and ad-
minister tests concerning employment
to best ensure that when administered
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to an applicant or employee who has a
handicap that impairs sensory, man-
ual, or speaking skills, the test results
accurately reflect the applicant’s or
employee’s job skills, aptitude, or
whatever other factor the test purports
to measure, rather than reflect the ap-
plicant’s or employee’s impaired sen-
sory, manual, or speaking skills (ex-
cept when those skills are the factors
that the test purports to measure).

§18.414 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or may not make
preemployment inquiry of an applicant
as to whether the applicant is a handi-
capped person or as to the nature or se-
verity of a handicap. A recipient may,
however, make preemployment inquiry
into the applicant’s ability to perform
job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§18.406(a), when a recipient is taking
voluntary action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity pursuant to
§18.406(b), or when a recipient is taking
affirmative action pursuant to section
503 of the Act, the recipient may invite
applicants for employment to indicate
whether and to what extent they are
handicapped, provided that:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts; and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
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to the employee’s entrance on duty,
provided that:

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap, and (2) the results of
such an examination are used only in
accordance with the requirements of
this part.

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained
on separate forms that shall be ac-
corded confidentiality as medical
records, except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
and regarding necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment;

(3) Government officials inves-
tigating compliance with the Act shall
be provided relevant information upon
request.

ACCESSIBILITY

§18.421 Discrimination prohibited.

No qualified handicapped person
shall, because a recipient’s facilities
are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity to which this part applies.

§18.422 Existing facilities.

(a) Accessibility. A recipient shall op-
erate each program or activity to
which this part applies so that when
each part is viewed in its entirety it is
readily accessible to handicapped per-
sons. This paragraph does not require a
recipient to make each of its existing
facilities or every part of a facility ac-
cessible to and usable by handicapped
persons.

(b) Methods. A recipient may comply
with the requirement of paragraph (a)
of this section through such measures
as redesign of equipment, reassignment
of classes or other services to acces-
sible buildings, assignment of aids to
beneficiaries, home visits, delivery of
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health, or other social services at al-
ternate accessible sites, alteration of
existing facilities and construction of
new facilities in conformance with
§18.423 or any other methods that make
its program or activity accessible to
handicapped persons. A recipient is not
required to make structural changes in
existing facilities where other methods
are effective in making its programs or
activities readily accessible to handi-
capped persons. In choosing among
available methods for complying with
paragraph (a) of this section, a recipi-
ent shall give priority to methods that
serve handicapped persons in the most
integrated setting appropriate.

(c) Small health, welfare or other social
service providers, and recipients that op-
erate other than educational programs or
activities. If a recipient with fewer than
fifteen employees finds after consulta-
tion with a handicapped person seeking
its services that there is no method of
complying with paragraph (a) of this
section other than making a signifi-
cant alteration in its existing facili-
ties, the recipient may, as an alter-
native, refer the qualified handicapped
person to other providers whose serv-
ices are accessible. Where referrals are
necessary, transportation costs shall
not exceed costs to and from recipi-
ents’ programs or activities.

(d) Time period. A recipient shall com-
ply with paragraph (a) of this section
within 60 days of the effective date of
this part except that when structural
changes in facilities are mnecessary,
these changes shall be made as soon as
practicable, but not later than three
years after the effective date of this
part.

(e) Transition plan. If structural
changes to facilities are necessary to
meet the requirements of paragraph (a)
of this section, a recipient shall de-
velop a transition plan within six
months of the effective date of this
part setting forth the steps necessary
to complete such change. The plan
shall be developed with the assistance
of interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons. A copy
of the transition plan shall be available
for public inspection. The plan shall, at
a minimum:
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(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full ac-
cessibility under paragraph (a) of this
section and, if the time period of the
transition plan is longer than one year,
identify steps that will be taken during
each year of the transition period; and

(4) Indicate the person responsible for
implementation of the plan.

(f) Notice. The recipient shall imple-
ment procedures to ensure that inter-
ested persons, including persons with
impaired vision or hearing, can obtain
information concerning the existence
and location of services, activities, and
facilities that are accessible to and us-
able by handicapped persons.

(The information collection requirements
contained in paragraph (e) have been ap-
proved by the Office of Management and
Budget under control number 2900-0414)

[45 FR 63268, Sept. 24, 1980, as amended at 49
FR 32574, Aug. 15, 1984; 68 FR 51370, Aug. 26,
2003]

§18.423

(a) Design and construction. Each fa-
cility or part of a facility constructed
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed so that the facility or part of
the facility is readily accessible to and
usable by handicapped persons, if the
construction was commenced after the
effective date of this part.

(b) Alteration. Each facility or part of
a facility which is altered by, on behalf
of, or for the use of a recipient after
the effective date of this part in a man-
ner that affects or could affect the
usability of the facility or part of the
facility shall, to the maximum extent
feasible, be altered so that the altered
portion of the facility is readily acces-
sible to and usable by handicapped per-
sons.

(c) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards

New construction.
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(USAF) (appendix A to 41 CFR subpart
101-19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[45 FR 63268, Sept. 24, 1980, as amended at 55
FR 52138, 52141, Dec. 19, 1990]

ELEMENTARY, SECONDARY, AND ADULT
EDUCATION

§18.431 Application.

Sections 18.431 through 18.439 apply
to elementary, secondary, and adult
education programs or activities that
receive Federal financial assistance
from the Department of Veterans Af-
fairs and to recipients that operate or
receive Federal financial assistance for
the operation of such programs or ac-
tivities.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.432 Location and notification.

A recipient that operates a public el-
ementary or secondary educational
program shall annually:

(a) Undertake to identify and locate
every qualified handicapped person re-
siding in the recipient’s jurisdiction
who is not receiving a public edu-
cation; and

(b) Take appropriate steps to notify
handicapped persons their parents or
guardians of the recipients’s duty
under §§18.431 through 18.439.
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§18.433 Free appropriate public edu-
cation.

(a) General. A recipient that operates
a public elementary or secondary edu-
cation program shall provide a free ap-
propriate public education to each
qualified handicapped person who is in
the recipient’s jurisdiction, regardless
of the nature or severity of the per-
son’s handicap.

(b) Appropriate education. (1) The pro-
vision of an appropriate education is
the provision of regular or special edu-
cation and related aids and services
that:

(i) Are designed to meet individual
educational needs of handicapped per-
sons as adequately as the needs of non-
handicapped persons are met; and

(ii) Are based upon adherence to pro-
cedures that satisfy the requirements
of §§18.434, 18.435, and 18.436.

(2) Implementation of an Individual-
ized Education Program developed in
accordance with the Education of the
Handicapped Act is one means of meet-
ing the standard established in para-
graph (b)(1)(i) of this section.

(3) A recipient may place a qualified
handicapped person or refer that per-
son for aid, benefits, or services other
than those that it operates or provides
as its means of carrying out the re-
quirements of §§18.431 through 18.439.
The recipients remain responsible for
ensuring that the requirements of
§§18.431 through 18.439 are met with re-
spect to any qualified handicapped per-
son so placed or referred.

(c) Free education. (1) The provision of
a free education is the provision of edu-
cational and related services without
cost to the handicapped person, parents
or guardian, except for those fees that
are imposed on nonhandicapped per-
sons or their parents or guardian. It
may consist either of the provision of
free services or, if a recipient places a
handicapped person or refers that per-
son for aid, benefits, or services not op-
erated or provided by the recipient as
its means of carrying out the require-
ments of §§18.431 through 18.439, of pay-
ment for the costs of the aid, benefits,
or services. Funds available from any
public or private agency may be used
to meet the requirements of this sub-
part. Nothing in this section shall be
construed to relieve an insurer or simi-
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lar third party from an otherwise valid
obligation to provide or pay for serv-
ices provided to a handicapped person.

(2) If a recipient places a handicapped
person or refers that person for aid,
benefits, or services not operated or
provided by the recipient as its means
of carrying out the requirements of
this subpart, the recipient shall ensure
that adequate transportation to and
from the aid, benefits, or services is
provided at no greater cost than would
be incurred by the person, parents or
guardian if the person were placed in
the aid, benefits, or services operated
by the recipient.

(3) If placement in a public or private
residential program is necessary to
provide free appropriate public edu-
cation to a handicapped person because
of his or her handicap, the program, in-
cluding non-medical care and room and
board, shall be provided at no cost to
the person, parents or guardian.

(4) If a recipient has made available,
in conformance with this section and
§18.434, a free appropriate public edu-
cation to a handicapped person and the
person’s parents or guardian chooses to
place the person in a private school,
the recipient is not required to pay for
the person’s education in the private
school. Disagreements between a par-
ent or guardian and a recipient regard-
ing whether the recipient has made a
free appropriate public education avail-
able or regarding the question of finan-
cial responsibility are subject to the
due process procedures of §18.436.

(d) Compliance. A recipient may not
exclude any qualified handicapped per-
son from a public elementary or sec-
ondary education after the effective
date of this part. A recipient that is
not, on the effective date of this part,
in full compliance with the require-
ments of paragraphs (a) through (c) of
this section shall meet those require-
ments at the earliest practicable time,
but not later than October 1, 1981.

[45 FR 63268, Sept. 24, 1980, as amended at 51
FR 10385, Mar. 26, 1986; 51 FR 12702, Apr. 15,
1986; 68 FR 51370, Aug. 26, 2003]

§18.434 Education setting.

(a) Academic setting. A recipient shall
educate, or shall provide for the edu-
cation of, each qualified handicapped
person in its jurisdiction with persons
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who are not handicapped to the max-
imum extent appropriate to the needs
of the handicapped person. A recipient
shall place a handicapped person in the
regular educational environment oper-
ated by the recipient unless it is dem-
onstrated by the recipient that the
education of the person in the regular
environment with the use of supple-
mentary aids and services cannot be
achieved satisfactorily. In deciding
whether to place a person in a setting
other than the regular educational en-
vironment, a recipient shall consider
the proximity of the alternate setting
to the person’s home.

(b) Nonacademic settings. In providing
or arranging for the provision of non-
academic and extracurricular services
and activities, a recipient shall ensure
that handicapped persons participate
with nonhandicapped persons in those
activities and services to the maximum
extent appropriate to the needs of the
handicapped person in question.

(c) Comparable facilities. If a recipient
in compliance with paragraph (a) of
this section operates a facility that is
identifiable as being for handicapped
persons, the recipient shall ensure that
the facility and the services and activi-
ties provided in that facility are com-
parable to the other facilities, services,
and activities of the recipient.

§18.435

(a) Preplacement evaluation. A recipi-
ent that operates a public elementary
or secondary education program or ac-
tivity shall conduct an evaluation of
any qualified person who, because of
handicap, needs or is believed to need
special education or related services
before taking any action concerning
the initial placement of the person in
regular or program special education
and any subsequent change in place-
ment.

(b) Ewvaluation procedures. Elemen-
tary, secondary, and adult education
programs or activities that receive
Federal financial assistance shall es-
tablish standards and procedures for
the evaluation and placement of per-
sons who, because of handicap, need or
are believed to need special education
or related services which ensure that:

(1) Tests and other evaluation mate-
rials have been validated for the spe-

Evaluation and placement.
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cific purpose for which they are used
and are administered by trained per-
sonnel in conformance with the in-
structions provided by their producer;

(2) Tests and other evaluation mate-
rials include those tailored to assess
specific areas of educational need and
not merely those which are designed to
provide a single general intelligence
quotient; and

(3) Tests are selected and adminis-
tered to best ensure that, when a test
is administered to a student with im-
paired sensory, manual, or speaking
skills, the test results accurately re-
flect the student’s aptitude or achieve-
ment level or whatever other factor the
test purports to measure, rather than
reflect the student’s impaired sensory,
manual, or speaking skills (except
where those skills are the factors that
the test purports to measure.)

(c) Placement procedures. In inter-
preting evaluation data and in making
placement decisions, a recipient shall:

(1) Draw upon information from a va-
riety of sources, including aptitude and
achievement tests, teacher rec-
ommendations, physical condition, so-
cial or cultural background and adapt-
ive behavior;

(2) Establish procedures to ensure
that information obtained from all
sources is documented and carefully
considered;

(3) Ensure that the placement deci-
sion is made by a group of persons, in-
cluding persons knowledgeable about
the student, the meaning of the evalua-
tion data and the placement options;
and

(4) Ensure that the placement deci-
sion is made in accordance with §18.434.

(d) Reevaluation. A recipient to which
this section applies shall establish pro-
cedures, in accordance with paragraph
(b) of this section, for periodic reevalu-
ation of students who have been pro-
vided special education and related
services. A reevaluation procedure con-
sistent with the Education for the
Handicapped Act is one means of meet-
ing this requirement.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]
§18.436 Procedural safeguards.

(a) A recipient that operates a public
elementary or secondary education
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program shall implement a system of
procedural safeguards with respect to
actions regarding the identification,
evaluation, or educational placement
of persons who, because of handicap,
need or are believed to need special in-
struction or related services. The sys-
tem shall include:

(1) Notice;

(2) An opportunity for the parents or
guardian of the person to examine rel-
evant records;

(3) An impartial hearing with oppor-
tunity for participation by the person’s
parents or guardian and representation
by counsel; and

(4) Review procedure.

(b) Compliance with the procedural
safeguards of section 615 of the Edu-
cation of the Handicapped Act is one
means of meeting this requirement.

§18.437 Nonacademic services.

(a) General. (1) Elementary, sec-
ondary, and adult education programs
that receive Federal financial assist-
ance shall provide nonacademic and ex-
tracurricular services and activities in
a manner which gives handicapped stu-
dents an equal opportunity for partici-
pation in these services and activities.

(2) Nonacademic and extracurricular
services and activities may include
counseling services, physical rec-
reational athletics, transportation,
health services, recreational activities,
special interest groups or clubs spon-
sored by the recipient, referrals to
agencies which provide assistance to
handicapped persons, and employment
of students, including both employ-
ment by the recipient and assistance in
making available outside employment.

(b) Counseling services. Elementary,
secondary, and adult education pro-
grams that receive Federal financial
assistance and that provide personal,
academic, or vocational counseling,
guidance, or placement services to
their students shall provide these serv-
ices without discrimination on the
basis of handicap and shall ensure that
qualified handicapped students are not
counseled toward more restrictive ca-
reer objectives than are nonhandi-
capped students with similar interests
and abilities.

(c) Physical education and athletics. (1)
In providing physical education courses

28

38 CFR Ch. I (7-1-13 Edition)

and athletics and similar aid, benefits,
or services to any of its students, an el-
ementary, secondary, or adult edu-
cation program or activity that re-
ceives Federal financial assistance may
not discriminate on the basis of handi-
cap. A recipient that offers physical
education courses or that operates or
sponsors interscholastic, club, or intra-
mural activities shall provide to quali-
fied handicapped students an equal op-
portunity for participation.

(2) A recipient may offer to handi-
capped students physical education and
athletic activities that are separate or
different from those offered to non-
handicapped students only if separa-
tion or differentiation is consistent
with the requirements of §18.434 and
only if no qualified handicapped stu-
dent is denied the opportunity to com-
pete for teams or to participate in
courses that are not separate or dif-
ferent.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.438 Adult education.

A recipient that provides adult edu-
cation may not, on the basis of handi-
cap, exclude qualified handicapped per-
sons. The recipient shall take into ac-
count the needs of these persons in de-
termining the aid, benefits, or services
to be provided.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.439 Private education.

(a) A recipient that provides private
elementary or secondary education
may not on the basis of handicap, ex-
clude a qualified handicapped person if
the person can, with minor adjust-
ments, be provided an appropriate edu-
cation, as defined in §18.433(b)(1), with-
in that recipient’s program or activity.

(b) A recipient may not charge more
for providing an appropriate education
to handicapped persons than to non-
handicapped persons except to the ex-
tent that any additional charge is jus-
tified by a substantial increase in cost
to the recipient.

(c) A recipient to which this section
applies that provides special education
shall do so in accordance with §§18.435
and 18.436. Each recipient to which this
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section applies is subject to §§18.434,
18.437, and 18.438.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

POSTSECONDARY EDUCATION

§18.441 Application.

Sections 18.441 through 18.447 apply
to postsecondary education programs
or activities that receive Federal fi-
nancial assistance from the Depart-
ment of Veterans Affairs and to recipi-
ents that operate or receive or benefit
from Federal financial assistance for
the operation of such programs or ac-
tivities.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.442 Admissions and recruitment.

(a) General. Qualified handicapped
persons may not, on the basis of handi-
cap, be denied admission or be sub-
jected to discrimination in admission
or recruitment by a recipient.

(b) Admission. In administering its ad-
mission policies, a recipient;

(1) May not apply limitations on the
number or proportion of handicapped
persons who may be admitted;

(2) May not use any test or criterion
for admission that has a dispropor-
tionate, adverse effect on handicapped
persons or any class of handicapped
persons unless:

(i) The test or criterion, as used by
the recipient, has been validated as a
predictor of success in the education
program or activity in question; and

(ii) Alternate tests or criteria that
have a less disproportionate, adverse
effect are not shown by the Secretary
to be available;

(3) Shall assure itself that:

(i) Admissions tests are selected and
administered to best ensure that, when
a test is administered to an applicant
who has a handicap that impairs sen-
sory, manual, or speaking skills, the
test results accurately reflect the ap-
plicant’s aptitude or achievement level
or whatever other factors the test pur-
ports to measure, rather than reflect
the applicant’s impaired sensory, man-
ual, or speaking skills (except where
those skills are the factors that the
test purports to measure);
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(ii) Admissions tests that are de-
signed for persons with impaired sen-
sory, manual, or speaking skills are of-
fered as often and in as timely a man-
ner as are other admissions tests; and

(iii) Admissions tests are adminis-
tered in facilities that, on the whole,
are accessible to handicapped persons;
and

(4) Except as provided in paragraph
(c) of this section, may not make
preadmission inquiries as to whether
an applicant for admission is a handi-
capped person. After admission, the re-
cipient may inquire on a confidential
basis as to handicaps that may require
accommodation.

(c) Preadmission inquiry exception.
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination under §18.406(a) or when a
recipient is taking voluntary action to
overcome the effects of conditions that
resulted in limited participation in its
federally assisted program or activity
under §18.406(b), the recipient may in-
vite applicants for admission to indi-
cate whether and to what extent they
are handicapped.

(1) The recipient shall state clearly
on any written questionnaire used for
this purpose or make clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
action efforts; and

(2) The recipient shall state clearly
that the information is being requested
on a voluntary basis, that it will be
kept confidential, that refusal to pro-
vide it will not subject the applicant to
any adverse treatment, and that it will
be used only in accordance with this
part.

(d) Validity studies. For the purpose of
paragraph (b)(2) of this section, a re-
cipient may base prediction equations
on first year grades, but shall conduct
periodic validity studies against the
criterion of overall success in the edu-
cation program or activity in question
to monitor the general validity of the
test scores.

§18.443 General treatment of students.

(a) No qualified handicapped student
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
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the benefits of, or otherwise be sub-
jected to discrimination under any aca-
demic, research, occupational training,
housing, health insurance, counseling,
financial aid, physical education, ath-
letics, recreation, transportation,
other extracurricular, or other aid,
benefits, or services operated by a re-
cipient to which this subpart applies.

(b) A recipient that considers partici-
pation by students in education pro-
grams or activities not operated wholly
by the recipient as part of, or equiva-
lent to, an education program or activ-
ity operated by the recipient shall as-
sure itself that the other education
program or activity, as a whole, pro-
vides an equal opportunity for the par-
ticipation of qualified handicapped per-
sons.

(c) A recipient to which this subpart
applies may not, on the basis of handi-
cap, exclude any qualified handicapped
student from any course, course of
study, or other part of its education
program or activity.

(d) A recipient shall operate its pro-
gram or activity in the most inte-
grated setting appropriate.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.444 Academic adjustments.

(a) Academic requirements. A recipient
shall make necessary modifications to
its academic requirements to ensure
that these requirements do not dis-
criminate or have the effect of dis-
criminating, on the basis of handicap,
against a qualified handicapped appli-
cant or student. Modifications may in-
clude changes in the length of time
permitted for the completion of degree
requirements, substitution of specific
courses required for the completion of
degree requirements, and adaptation of
the manner in which specific courses
are conducted. Academic requirements
that the recipient can demonstrate are
essential to the instruction being pur-
sued by the student or to any directly
related licensing requirement will not
be regarded as discriminatory within
the meaning of this section.

(b) Other rules. A recipient may not
impose upon handicapped students
other rules, such as the prohibition of
tape recorders in classrooms or guide
dogs in campus buildings, that have
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the effect of limiting the participation
of handicapped students in the recipi-
ent’s education program or activity.

(c) Course examinations. In its course
examinations or other procedures for
evaluating students’ academic achieve-
ment, a recipient shall provide meth-
ods for evaluating the achievement of
students who have a handicap that im-
pairs sensory, manual, or speaking
skills that will best ensure that the re-
sults of the evaluation represent the
students’ achievement in the course,
rather than reflect the students’ im-
paired sensory, manual, or speaking
skills (except where such skills are the
factors that the test purports to meas-
ure).

(d) Auxiliary aids. (1) A recipient shall
ensure that no qualified handicapped
student is denied the benefits of, ex-
cluded from participation in, or other-
wise subjected to discrimination be-
cause of the absence of educational
auxiliary aids for students with im-
paired sensory, manual, or speaking
skills.

(2) Auxiliary aids may include taped
texts, interpreters or other effective
methods of making orally delivered
materials available to students with
hearing impairments, readers in librar-
ies for students with visual impair-
ments, classroom equipment adapted
for use by students with manual im-
pairments, and other similar services
and actions. Recipients need not pro-
vide attendants, individually pre-
scribed devices, readers for personal
use or study, or other devices or serv-
ices of a personal nature.

[46 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.445

(a) Housing provided by a recipient. A
recipient that provides housing to its
nonhandicapped students shall provide
comparable, convenient, and accessible
housing to qualified handicapped stu-
dents at the same cost as to others. At
the end of the transition period pro-
vided for in §18.422(e), this housing
shall be available in sufficient quantity
and variety so that the scope of handi-
capped students’ choice of living ac-
commodations is, as a whole, com-
parable to that of nonhandicapped stu-
dents.

Housing.
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(b) Other housing. A recipient that as-
sists any agency, organization, or per-
son in making housing available to any
of its students shall assure itself that
such housing is, as a whole, made
available in a manner that does not re-
sult in discrimination on the basis of
handicap.

§18.446 Financial and employment as-
sistance to students.

(a) Provision of financial assistance. (1)
In providing financial assistance to
qualified handicapped persons, a recipi-
ent may not:

(i) On the basis of handicap, provide
less assistance than is provided to non-
handicapped persons, limit eligibility
for assistance, or otherwise discrimi-
nate; or

(ii) Assist any entity or person that
provides assistance to any of the re-
cipient’s students in a manner that dis-
criminates against qualified handi-
capped persons on the basis of handi-
cap.

(2) A recipient may administer or as-
sist in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under
wills, trusts, bequests, or similar legal
instruments that require awards to be
made on the basis of factors that dis-
criminate or have the effect of dis-
criminating on the basis of handicap
only if the overall effect of the award
of scholarships, fellowships, and other
forms of financial assistance is not dis-
criminatory on the basis of handicap.

(b) Assistance in making available out-
side employment. A recipient that as-
sists any agency, organization, or per-
son in providing employment opportu-
nities to any of its students shall as-
sure itself that these employment op-
portunities, as a whole, are made avail-
able in a manner that would not vio-
late §§18.411 through 18.414 if the oppor-
tunities were provided by the recipient.

(c) Employment of students by recipi-
ents. A recipient that employs any of
its students may not do so in a manner
that violates §§18.411 through 18.414.

§18.447 Nonacademic services.

(a) Physical education and athletics. (1)
In providing physical education courses
and athletics and similar aid, benefits,
or services to any of its students, a re-
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cipient may not discriminate on the
basis of handicap. A recipient that of-
fers physical education courses or that
operates or sponsors intercollegiate,
club or intramural athletics shall pro-
vide to qualified handicapped students
an equal opportunity for participation
in these activities.

(2) A recipient may offer to handi-
capped students physical education and
athletic activities that are separate or
different only if separation or differen-
tiation is consistent with the require-
ments of §18.443(d) and only if no quali-
fied handicapped student is denied the
opportunity to compete for teams or to
participate in courses that are not sep-
arate or different.

(b) Counseling and placement services.
A recipient that provides personal, aca-
demic, or vocational counseling, guid-
ance, or placement services to its stu-
dents shall provide these services with-
out discrimination on the basis of
handicap. The recipient shall ensure
that qualified handicapped students are
not counseled toward more restrictive
career objectives than are nonhandi-
capped students with similar interests
and abilities. This requirement does
not preclude a recipient from providing
factual information about licensing
and certification requirements that
may present obstacles to handicapped
persons in their pursuit of particular
careers.

(c) Social organications. A recipient
that provides significant assistance to
fraternities, sororities, or similar orga-
nizations shall assure itself that the
membership practices of these organi-
zations do not permit discrimination
otherwise prohibited by §§18.441
through 18.447.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]
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HEALTH AND SOCIAL SERVICES

§18.451 Application.

Subpart F applies to health, and
other social service programs or activi-
ties that receive Federal financial as-
sistance from the Department of Vet-
erans Affairs and to recipients that op-
erate or receive Federal financial as-
sistance for the operation of such pro-
grams or activities.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.452 Health and other social serv-
ices.

(a) General. In providing health, or
other social services or benefits, a re-
cipient may not, on the basis of handi-
cap:

(1) Deny a qualified handicapped per-
son these benefits or services;

(2) Give a qualified handicapped per-
son the opportunity to receive benefits
or services that are not equal to those
offered nonhandicapped persons.

(3) Provide a qualified handicapped
person with benefits or services that
are not as effective (as defined in
§18.404(b)(2)) as the benefits or services
provided to others;

(4) Provide benefits or services in a
manner that limits or has the effect of
limiting the participation of qualified
handicapped persons; or

(5) Provide different or separate ben-
efits or services to handicapped persons
except where mnecessary to provide
qualified handicapped persons with
benefits and services that are as effec-
tive as those provided to others.

(b) Notice. A recipient that provides
notice concerning benefits or services
or written material concerning waivers
of rights of consent to treatment shall
ensure that qualified handicapped per-
sons, including those with impaired
sensory or speaking skills, are not de-
nied effective notice because of their
handicap.

(c) Emergency treatment for the hearing
impaired. A recipient hospital that pro-
vides health services or benefits shall
establish a procedure for effective com-
munication with persons with impaired
hearing for the purpose of providing
emergency care.

(d) Auzxiliary aids. (1) A recipient that
employs fifteen or more persons shall
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provide appropriate auxiliary aids to
persons with impaired sensory, man-
ual, or speaking skills, where necessary
to give these persons an equal oppor-
tunity to benefit from the service in
question.

(2) The Secretary may require recipi-
ents with fewer than fifteen employees
to provide auxiliary aids where the pro-
vision of aids would not significantly
impair the ability of the recipient to
provide its benefits or services.

(3) Auxiliary aids may include
brailled and taped material, inter-
preters, and aids for persons with im-
paired hearing or vision.

§18.453 Drug and alcohol addicts.

A recipient that operates a general
hospital or outpatient facility may not
discriminate, with regard to a drug or
alcohol abuser or alcoholic who is suf-
fering from a medical condition, in the
admission of that person for treatment
of the medical condition, or in the
treatment of the medical condition be-
cause of the person’s drug or alcohol
abuse or alcoholism.

§18.454 Education of institutionalized
persons.

A recipient that operates or super-
vises a program or activity that pro-
vides aid, benefits, or services for per-
sons who are institutionalized because
of handicap and is responsible for pro-
viding training shall ensure that each
qualified handicapped person, as de-
fined in §18.403(k)(2), in its program or
activity that provides aid, benefits, or
services is provided an appropriate edu-
cation, as defined in §18.433(b). Nothing
in this section shall be interpreted as
altering in any way the obligations of
recipients under §§18.431 through 18.439.

[46 FR 63268, Sept. 24, 1980; 51 FR 12702, Apr.
15, 1986; 68 FR 51370, Aug. 26, 2003]

PROCEDURES

§18.461 Procedures.

The procedural provisions applicable
to Title VI of the Civil Rights Act of
1964 apply to this part. These proce-
dures are found in §§18.6 through 18.11
and part 18b of this chapter.
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APPENDIX A TO SUBPART D OF PART 18—
STATUTORY PROVISIONS TO WHICH
THIS PART APPLIES

. Payments to State Homes (38 U.S.C. 1741-
1743).

. State home facilities for furnishing domi-
ciliary, nursing home, and hospital care
(38 U.S.C. 8131-8137).

. Transfers for nursing home care; adult day
health care (38 U.S.C. 1720).

. Sharing of medical facilities, equipment,
and information (38 U.S.C. 8151-8157).

. Assistance in establishing new state med-
ical schools, grants to affiliated medical
schools; assistance to health manpower
training institutions (38 U.S.C. Chapter
82).

. Approval of educational institutions (38
U.S.C. 104).

. Medical care for survivors and dependents
of certain veterans (38 U.S.C. 1713).

. Space and office facilities for representa-
tives of State employment service (38
U.S.C. T725(4)).

. Space and office facilities for representa-

tives of recognized national service orga-

nizations (38 U.S.C. 5902(a)(2)).

All-volunteer force educational assist-

ance, vocational rehabilitation post-

Vietnam era veterans educational assist-

ance; veterans educational assistance,

survivors’ and dependents’ educational
assistance, and administration of edu-

cational benefits (38 U.S.C. Chapters 30,

31, 32, 34, 35 and 36 respectively).

Treatment and rehabilitation for alcohol

or drug dependence or abuse disabilities

(38 U.S.C. 1720A).

Aid to States for establishment, expan-

sion, and improvement of veterans ceme-

teries (38 U.S.C. 2408).

Department of Veterans Affairs health

professional scholarship program (38

U.S.C. 7601-7655).

Emergency veterans job training (Pub. L.

98-77, 97 Stat. 443-452).

[45 FR 63268, Sept. 24, 1980, as amended at 51
FR 10385, Mar. 26, 1986; 51 FR 12702, Apr. 15,
1986]

10.

11.
12.
13.

14.

Subpart E—Nondiscrimination on
the Basis of Age

AUTHORITY: Age Discrimination Act of 1975,
as amended, 42 U.S.C. 6101, et seq.; 45 CFR
part 90 (1979).

SOURCE: 50 FR 34133, Aug. 23, 1985, unless
otherwise noted.
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GENERAL

§18.501 Purpose.

The purpose of these regulations is to
set out Department of Veterans Affairs
(VA) policies and procedures under the
Age Discrimination Act of 1975 and the
governmentwide age discrimination
regulations at 46 CFR part 90. The Act
and the governmentwide regulations
prohibit discrimination on the basis of
age in programs or activities receiving
Federal financial assistance. The Act
and the governmentwide regulations
permit federally assisted programs or
activities, and recipients of Federal
funds, to continue to use age distinc-
tions and factors other than age which
meet the requirements of the Act and
its implementing regulations.

(Authority: 42 U.S.C. 6101-6107)

[60 FR 34133, Aug. 23, 1985, as amended at 54
FR 34984, Aug. 23, 1989; 68 FR 51372, Aug. 26,
2003]

§18.502 Application.

(a) These regulations apply to any
program or activity receiving Federal
financial assistance provided by VA di-
rectly or through another recipient.

(b) These regulations do not apply to:

(1) An age distinction contained in
that part of a Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body which:

(i) Provides any benefits or assist-
ance to persons based on age; or

(ii) Establishes criteria for participa-
tion in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except any program or activity
receiving Federal financial assistance
for public service employment under
the Job Training Partnership Act, 29
U.S.C. 1501, et seq.

(Authority: 42 U.S.C. 6101-6107)

§18.503 Definitions.

As used in these regulations:

(a) Act means the Age Discrimination
Act of 1975, as amended (Title III of
Pub. L. 94-135, 42 U.S.C. 6101-6107).
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(b) Action means any act, activity,
policy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

(c) Secretary means the Secretary of
Veterans Affairs or designees.

(d) Age means how old a person is, or
the number of elapsed years from the
date of a person’s birth.

(e) Age discrimination means unlawful
treatment based on age.

(f) Age distinction means any action
using age or an age-related term.

(g) Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, adult, older persons, but
not student).

(h) Day means calendar day.

(1) Federal financial assistance means
any grant, entitlement, loan, coopera-
tive agreement, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which a Federal agen-
cy or department provides or otherwise
makes available assistance in the form
of:

(1) Funds; or

(2) Services of Federal personnel; or

(3) Real and personal property or any
interest in or use of property, includ-
ing:

(i) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(i1) Proceeds from a subsequent
transfer or lease of property if the Fed-
eral share of its market value is not re-
turned to the Federal Government.

(j) Program or activity means all of the
operations of any entity described in
paragraphs (j)(1) through (4) of this sec-
tion, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;
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(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity that is estab-
lished by two or more of the entities
described in paragraph (j)(1), (2), or (3)
of this section.

(k) Recipient means any State or its
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended, directly
or through another recipient. Recipient
includes any successor, assignee, or
transferee, but excludes the ultimate
beneficiary of the assistance.

(1) Subrecipient means any of the enti-
ties in the definition of recipient to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

(m) United States means the fifty
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, the Canal
Zone, the Trust Territories of the Pa-
cific Islands, the Northern Marianas,
and the territories and possessions of
the United States.

(Authority: 42 U.S.C. 6101-6107)

[60 FR 34133, Aug. 23, 1985, as amended at 68
FR 51371, Aug. 26, 2003]
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STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§18.511 Rules against age discrimina-
tion.

The rules in this section are limited
by the exceptions contained in §§18.513
and 18.514 of these regulations.

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(b) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contractual licensing, or
other arrangements, use age distinc-
tions or take any other actions which
have the effect, on the basis of age, of:

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this
section do not necessarily constitute a
complete list.

(Authority: 42 U.S.C. 6101-6107)

§18.512 Definitions of “normal oper-
ation” and “statutory objective.”

For the purpose of these regulations,
the terms nmormal operation and statu-
tory objective shall have the following
meaning:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

(b) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal statute, State
statute, or local statute or ordinance
adopted by an elected, general purpose
legislative body.

(Authority: 42 U.S.C. 6101-6107)
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§18.513 Exceptions to the rules
against age discrimination; normal
operation or statutory objective of
any program or activity.

A recipient is permitted to take an
action, otherwise prohibited by §18.511,
if the action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if:

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(c) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

(Authority: 42 U.S.C. 6101-6107)

§18.514 Exceptions to the rules
against age discrimination; reason-
able factors other than age.

A recipient is permitted to take an
action otherwise prohibited by §18.511
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

(Authority: 42 U.S.C. 6101-6107)

§18.515

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§18.513 and
18.514 is on the recipient of Federal fi-
nancial assistance.

Burden of proof.

(Authority: 42 U.S.C. 6101-6107)
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§18.516 Affirmative action by recipi-
ents.

Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

(Authority: 42 U.S.C. 6101-6107)

RESPONSIBILITIES OF DEPARTMENT OF
VETERANS AFFAIRS RECIPIENTS

§18.531 General responsibilities.

Each VA recipient must ensure that
its programs or activities are in com-
pliance with the Act and these regula-
tions.

(Authority: 42 U.S.C. 6101-6107)

[60 FR 34133, Aug. 23, 1985, as amended at 68
FR 51372, Aug. 26, 2003]

§18.532 Notice of subrecipients.

Where a recipient passes on Federal
financial assistance from VA to pro-
grams or activities of subrecipients,
the recipient shall provide the sub-
recipients written notice of their obli-
gations under the Act and these regula-
tions with respect to such programs
and activities.

(Authority: 42 U.S.C. 6101-6107)

(Approved by the Office of Management and
Budget under control number 2900-0400)

[60 FR 34133, Aug. 23, 1985, as amended at 68
FR 51372, Aug. 26, 2003]

§18.533 Assurance of compliance and
recipient assessment of age distinc-
tions.

(a) Each recipient of Federal finan-
cial assistance from VA shall sign a
written assurance as specified by the
Secretary that it will comply with the
Act and these regulations.

(b) Recipient assessment of age distinc-
tions. (1) As part of a compliance review
under §18.541 or complaint investiga-
tion under §18.544, the Secretary may
require a recipient employing the
equivalent of 15 of more employees to
complete a written self-evaluation, in a
manner specified by the responsible
agency official, of any age distinction
imposed in its programs or activities
receiving Federal financial assistance
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from VA to assess the recipient’s com-
pliance with the Act.

(2) Whenever an assessment indicates
a violation of the Act or these regula-
tions, the recipient shall take correc-
tive action.

(Authority: 42 U.S.C. 6101-6107)

§18.534 Information requirements.

Each recipient shall:

(a) Make available upon request to
VA information necessary to determine
whether the recipient is complying
with the Act and these regulations.

(b) Permit reasonable access by VA
to the books, records, accounts, and
other recipient facilities and sources of
information to the extent necessary to
determine whether the recipient is in
compliance with the Act and these reg-
ulations.

(Authority: 42 U.S.C. 6101-6107)

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

§18.541 Compliance reviews.

(a) VA may conduct compliance re-
views and preaward reviews of recipi-
ents or use other similar procedures
that will permit it to investigate and
correct violations of the Act and these
regulations. VA may conduct these re-
views even in the absence of a com-
plaint against a recipient. The review
may be as comprehensive as necessary
to determine whether a violation of
these regulations has occurred.

(b) If a compliance review or
preaward review indicates a violation
of the Act or these regulations, VA will
attempt to achieve voluntary compli-
ance with the Act. If voluntary compli-
ance cannot be achieved, VA may insti-
tute enforcement proceedings as de-
scribed in §18.546.

(Authority: 42 U.S.C. 6101-6107)

§18.542 Complaints.

(a) Any person, individually or as a
member of a class or on behalf of oth-
ers, may file a complaint with VA al-
leging discrimination prohibited by the
Act or these regulations based on an
action occurring on or after July 1,
1979. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
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the alleged act of discrimination. How-
ever, for good cause shown, VA may ex-
tend this time limit. Complaints may
be submitted to the Director, Office of
Equal Opportunity (06B), Department
of Veterans Affairs, 810 Vermont Ave-
nue, NW., Washington, DC 20420.

(b) VA will attempt to facilitate the
filing of complaints wherever possible,
including taking the following meas-
ures:

(1) Acknowledging receipt and ac-
ceptance of a complaint in writing.

(2) Accepting as a sufficient com-
plaint, any written statement which
identifies the parties involved and the
date the complainant first had knowl-
edge of the alleged violation, describes
generally the action or practice com-
plained of, and is signed by the com-
plainant.

(3) Freely permitting a complainant
to add information to the complaint to
meet the requirements of a sufficient
complaint.

(4) Widely disseminating information
regarding the obligations of recipients
under the Act and these regulations.

(5) Notifying the complainant and
the recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
ative at all stages of the complaint
procedure.

(6) Notifying the complainant and
the recipient (or their representatives)
of their right to contact VA for infor-
mation and assistance regarding the
complaint resolution process.

(c) VA will refer a complaint of dis-
crimination based on age to another
appropriate Federal agency when the
complaint is outside the jurisdiction of
VA. VA will notify the complainant in
writing that the complaint has been re-
ferred; explain the reason why the com-
plaint is not within the jurisdiction of
VA; and give the complainant the
name, agency, and address of the offi-
cial to whom the complaint was re-
ferred.

(Authority: 42 U.S.C. 6101-6107)

(Approved by the Office of Management and
Budget under control number 2900-0401)

§18.543 Mediation.

(a) Referral of complaints for medi-
ation. VA will refer to the Federal Me-
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diation and Conciliation Service all
complaints that:

(1) Fall within the jurisdiction of the
Act and these regulations; and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formed judgment that an agreement is
not possible. However, the recipient
and the complainant need not meet
with the mediator at the same time.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement
to VA. VA will take no further action
on the complaint unless the complain-
ant or the recipient fails to comply
with the agreement.

(d) The mediator shall protect the
confidentiality of all information ob-
tained in the course of the mediation
process. No mediator shall testify in
any adjunctive proceeding, produce any
document, or otherwise disclose any in-
formation obtained in the course of the
mediation process without prior ap-
proval of the head of the mediation
agency.

(e) VA will use the mediation process
for a maximum of 60 days after the re-
sponsible agency official receives a
complaint.

(f) Mediation ends if:

(1) 60 days elapse from the time the
responsible agency official receives the
complaint; or

(2) Prior to the end of that 60-day pe-
riod, an agreement is reached; or

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an
agreement cannot be reached.

(g) The mediator shall return unre-
solved complaints to VA.

(Authority: 42 U.S.C. 6101-6107)

§18.544 Investigation.

(a) Informal investigation. (1) VA will
investigate complaints that are re-
opened because of a violation of a me-
diation agreement.
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(2) As part of the initial investigation
VA will use informal fact finding meth-
ods, including joint or separate discus-
sions with the complainant and recipi-
ent to establish the facts and, if pos-
sible, settle the complaint on terms
that are mutually agreeable to the par-
ties. VA may seek the assistance of
any involved State agency.

(3) VA will put any agreement in
writing and have it signed by the par-
ties and an authorized official from the
VA.

(4) The settlement shall not affect
the operation of any other enforcement
effort of VA, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent.

(5) A settlement need not contain an
admission of discrimination or other
wrongdoing by the recipient nor should
it be considered a finding of discrimi-
nation against the recipient.

(b) Formal investigation. If VA cannot
resolve the complaint through informal
investigation, it will begin to develop
formal findings through further inves-
tigation of the complaint. If the inves-
tigation indicates a violation of these
regulations, VA will attempt to obtain
voluntary compliance. If voluntary
compliance cannot be achieved, VA
may institute enforcement proceedings
as described in §18.546.

(Authority: 42 U.S.C. 6101-6107)

[50 FR 34133, Aug. 23, 1985, as amended at 68
FR 51372, Aug. 26, 2003]

§18.545 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or these regulations;
or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
VA’s investigation, conciliation, and
enforcement process.

(Authority: 42 U.S.C. 6101-6107)

§18.546 Compliance procedure.

(a) VA may enforce the Act and these
regulations through:

(1) Termination of Federal financial
assistance from VA with respect to a
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recipient’s program or activity that
has violated the Act or these regula-
tions. The determination of the recipi-
ent’s violation may be made only after
a recipient has had an opportunity for
a hearing on the record before an ad-
ministrative law judge. Therefore,
cases which are settled in mediation,
or prior to a hearing, will not involve
termination of a recipient’s Federal fi-
nancial assistance from VA.

(2) Any other means authorized by
law including but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipient created by the
Act or these regulations.

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or these regulations.

(b) VA will limit any termination
under paragraph (a)(1) of this section
to the particular program or activity
or part of such program or activity of
a recipient that VA finds to be in viola-
tion of the Act or these regulations.
VA will not base any part of a termi-
nation on a finding with respect to any
program or activity of the recipient
which does not receive Federal finan-
cial assistance from VA.

(c) VA will take no action under
paragraph (a) of this section until:

(1) The Secretary has advised the re-
cipient of its failure to comply with
the Act and these regulations and has
determined that voluntary compliance
cannot be obtained.

(2) Thirty days have elapsed after the
Secretary has sent a written report of
the circumstances and grounds of the
action to the committees of the Con-
gress having legislative jurisdiction
over the program or activity involved.
The Secretary will file a report when-
ever any action is taken under para-
graph (a) of this section.

(d) VA also may defer granting new
Federal financial assistance from VA
to a recipient when a hearing under
paragraph (a)(1) of this section is initi-
ated.

(1) New Federal financial assistance
from VA includes all assistance for
which VA requires an application or
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approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities during the de-
ferral period. New Federal financial as-
sistance from VA does not include in-
creases in funding resulting solely from
a change in the formula or method of
computing awards, nor does it include
assistance approved prior to the begin-
ning of a hearing under paragraph
(a)(1) of this section.

(2) VA will not begin a deferral until
the recipient has received a notice of
an opportunity for a hearing under
paragraph (a)(1) of this section. VA will
not continue a deferral for more than
60 days unless a hearing has begun
within that time or the time for begin-
ning the hearing has been extended by
mutual consent of the recipient and
the Secretary. VA will not continue a
deferral for more than 30 days after the
close of the hearing, unless the hearing
results in a finding against the recipi-
ent.

(Authority: 42 U.S.C. 6101-6107)

[50 FR 34133, Aug. 23, 1985, as amended at 68
FR 51372, Aug. 26, 2003]

§18.547 Hearings, decisions, post-ter-
mination proceedings.

Certain VA procedural provisions ap-
plicable to Title VI of the Civil Rights
Act of 1964 apply to VA enforcement of
these regulations. They are found at
§§18.9 through 18.11 and part 18b of this
title.

(Authority: 42 U.S.C. 6101-1607)

§18.548 Remedial action by recipient.

Where VA finds that a recipient has
discriminated on the basis of age, the
recipient shall take any remedial ac-
tion that VA may require to overcome
the effects of the discrimination. If an-
other recipient exercises control over
the recipient that has discriminated,
VA may require both recipients to take
remedial action.

(Authority: 42 U.S.C. 6101-1607)

§18.549 Alternate funds disbursal pro-
cedure.

(a) When VA withholds funds from a
recipient under these regulations, the
Secretary may disburse the withheld
funds directly to an alternate recipi-
ent: Any public or non-profit private
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organization or agency, or State or po-
litical subdivision of the State.

(b) The Secretary will require any al-
ternate recipient to demonstrate;

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
Federal financial assistance.

(Authority: 42 U.S.C. 6101-1607)

[60 FR 34133, Aug. 23, 1985, as amended at 68
FR 51372, Aug. 26, 2003]

§18.550 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and
VA has made no finding with regard to
the complaint; or

(2) VA issues any finding in favor of
the recipient.

(b) If VA fails to make a finding
within 180 days or issues a finding in
favor of the recipient, VA will:

(1) Promptly advise the complainant
of this fact; and

(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Inform the complainant that:

(i) The complainant may bring a civil
action only in a United States district
court for the district in which the re-
cipient is found or transacts business;

(ii) A complainant prevailing in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but the com-
plainant must demand these costs in
the complaint;

(iii) Before commencing the action,
the complainant shall give 30 days no-
tice by registered mail to the Sec-
retary, the Attorney General of the
United States, and the recipient;

(iv) The notice must state: The al-
leged violation of the Act; the relief re-
quested; the court in which the com-
plainant is bringing the action; and,
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) The complainant may not bring
action if the same alleged violations of
the Act by the same recipient is the
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subject of a pending action in any
court of the United States.

(Authority: 42 U.S.C. 6101-6107)

APPENDIX A TO SUBPART E OF PART 18—
STATUTORY PROVISIONS TO WHICH
THIS SUBPART APPLIES

1. Approval of educational institutions (38
U.S.C. 104).

2. Space and office facilities for representa-
tives of State employment services (38 U.S.C.
7725(1)).

3. Medical care for survivors and depend-
ents of certain veterans (38 U.S.C. 1713).

4. Transfers for nursing home care; adult
day health care (38 U.S.C. 1720).

5. Treatment and rehabilitation for alcohol
or drug dependence or abuse disabilities (38
U.S.C. 1720A).

6. Payments to State Homes (38 U.S.C.
1741-1743).

7. Aid to States for establishment, expan-
sion, and improvement of veterans’ ceme-
teries (38 U.S.C. 2408).

8. Vocational Rehabilitation; Post-Viet-
nam Era Veterans’ Educational Assistance;
Survivors’ and Dependents’ Educational As-
sistance; and Administration of Educational
Benefits (38 U.S.C. Chapters 31, 32, 34, 35 and
36 respectively).

9. Space and office facilities for representa-
tives of recognized national organizations (38
U.S.C. 5902(a)(2)).

10. Department of Veterans Affairs Health
Professional Scholarship Program (38 U.S.C.
7601-7655).

11. State Home Facilities for Furnishing
Domiciliary, Nursing Home and Hospital
Care (38 U.S.C. 8131-8137).

12. Sharing of Medical Facilities, Equip-
ment and Information (38 U.S.C. 8151-8157).

13. Assistance in Establishing New State
Medical Schools; Grants to Affiliated Med-
ical Schools; Assistance to Health Manpower
Training Institutions (38 U.S.C. Chapter 82).
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14. Emergency Veterans’
(Pub. L. 98-77, 97 Stat. 443-452).

Job Training

APPENDIX B TO SUBPART E OF PART 18—
LI1ST OF AGE DISTINCTIONS CON-
TAINED IN STATUTES AND REGULA-
TIONS GOVERNING FEDERAL FINAN-
CIAL ASSISTANCE OF THE DEPART-
MENT OF VETERANS AFFAIRS

Section 90.31(f) of the governmentwide reg-
ulations (45 CFR part 90) requires each Fed-
eral agency to publish an appendix to its
final regulations containing a list of age dis-
tinctions in Federal statutes and regulations
affecting financial assistance administered
by the agency. This appendix is VA’s list of
age distinctions contained in Federal stat-
utes and VA regulations which:

(1) Provide benefits or assistance to per-
sons based upon age; or

(2) Establish criteria for participation in
age-related terms; or

(3) Describe intended beneficiaries or tar-
get groups in age-related terms.

Appendix B deals only with VA’s programs
of financial assistance covered by the Age
Discrimination Act. It does not list age dis-
tinctions used by VA in its direct assistance
programs, such as veterans’ compensation.
Also, this appendix contains only age dis-
tinctions in Federal statutes and VA regula-
tions in effect on January 1, 1985.

This appendix has two sections: A list of
age distinctions in Federal statutes, and a
list of age distinctions in VA regulations.
The first column contains the name of the
program; the second column has the statute
name and U.S. Code citation for statutes, or
the regulation name and Code of Federal
Regulations citation for regulations; the
third column contains the section number of
the statute or regulation and the description
of the age distinction; and the fourth column
cites the Catalog of Federal Domestic Assist-
ance number for the program(s) affected
where it is available.
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AGE DISTINCTIONS IN STATUTES GOVERNING FEDERAL FINANCIAL ASSISTANCE PROGRAMS OF THE
DEPARTMENT OF VETERANS AFFAIRS

Program

Statute

Section and Age Distinction

CFDA

Veterans’ Benefits ...........c.........

Approval of Educational Institu-
tions.

Civilian Health and Medical
Program of the Department
of Veterans Affairs
(CHAMPA).

Section 101 of the Veterans’
Benefits Act of 1957, as
amended; 38 U.S.C. 101.

Section 104 of the Veterans’
Benefits Act of 1957, as
amended, 38 U.S.C. 104.

Section 103(b) of the Veterans
Health Care Expansion Act
of 1973, as amended; 38
U.S.C. 1713.

41

Section 101(4)(A) defines the term “child” for the
purposes of Title 38, U.S.C. (except for chapter
19 and section 8502(b) of Title 38) as “a person
who is unmarried and—(i) who is under the age
of eighteen years; (ii) who, before attaining the
age of eighteen years, became permanently in-
capable of self-support; or (iii) who, after attain-
ing the age of eighteen years and until comple-
tion of education or training (but not after attain-
ing the age of twenty-three years), is pursuing a
course of instruction at an approved educational
institution; and who is a legitimate child, a legally
adopted child, a stepchild who is a member of a
veteran’s household or was a member at the
time of the veteran’s death, or an illegitimate
child but, as to the alleged father, only if ac-
knowledged in writing signed by him, or if he has
been judicially ordered to contribute to the child’s
support or has been, before his death, judicially
decreed to be the father of such child, or if he is
otherwise shown by evidence statisfactory to the
Secretary to be the father or such child. . . ..

Section 101(4)(B) provides that for the purposes of
section 101(4)(A) of Title 38, in the case of an
adoption under the laws of any jurisdiction other
than a State, a person residing outside any of
the States shall not be considered a legally
adopted child of a veteran during the lifetime of
that veteran, unless, among other things, such a
person was less than eighteen years of age at
the time of the adoption.

Section 104(a) authorizes the Secretary to approve
or disapprove an educational institution for the
purpose of determining whether or not benefits
are payable under Title 38, U.S.C. (except chap-
ter 15 of title 38) for a child over the age of
eighteen years and under the age of twenty-
three years who is attending a school, college,
academy, seminary, technical institution, univer-
sity, or other educational institution.

Section 104(b) provides that the Secretary may not
approve an educational institution under section
104 of Title 38, unless the institution has agreed
to report the termination of attendance of any
child. If the educational institution fails to report
any such termination promptly, the approval of
the Secretary shall be withdrawn.

Section 1713(a) authorizes the Secretary to pro-
vide medical care to: “(1) The spouse or child of
a veteran who has a total disability, permanent
in nature, resulting from a service-connected dis-
ability, (2) the surviving spouse or child of a vet-
eran who (A) died as a result of a service-con-
nected disability, or (B) at the time of death had
a total disability permanent in nature, resulting
from a service-connected disability, and (3) the
surviving spouse or child of a person who died in
the active military, naval, or air service in the line
of duty and not due to such person’s own mis-
conduct, who are not otherwise eligible for med-
ical care under Chapter 55 of Title 10, U.S.C.
(CHAMPUS).

64.009
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AGE DISTINCTIONS IN STATUTES GOVERNING FEDERAL FINANCIAL ASSISTANCE PROGRAMS OF THE
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Program

Statute

Section and Age Distinction

CFDA

VA Hospital, Domiciliary or
Nursing Home Care.

Post-Vietnam Era Veterans’

Educational Assistance.

Veterans’ Educational Assist-
ance.

Section 510 of the Veterans’
Benefits Act of 1957,
amended; 38 U.S.C. 1710.

Post Vietnam Era Veterans’
Educational Act of 1977, as
amended; U.S.C. Chapter
32.

Section 2 of the Veterans’ Re-
adjustment Benefits Act of
1966, amended; 38 U.S.C.
Chapter 34.

42

Section 1713(c) provides that for the purposes of
this program, “a child between the ages of eight-
een and twenty-three (1) who is eligible for ben-
efits under subsection (a) of this section, (2) who
is pursuing a full-time course of instruction at an
educational institution, approved under Chapter
36 of this title, and (3) who while pursuing such
course of instruction, incurs a disabling illness or
injury . . . which results in such child’s inability
to continue or resume such child’s chosen pro-
gram of education . . . shall remain eligible for
benefits under this section until the end of the
six-month period beginning on the date the dis-
ability is removed, the end of the two-year period
beginning on the date of the onset of the dis-
ability, or the twenty-third birthday of the child,
whichever occurs first”.

Section 1710 authorizes the Secretary, within the
limits of VA facilities, to furnish hospital care or
nursing home care. Among the persons eligible
for such care are veterans with a nonservice-
connected disability if they are sixty-five years of
age or older.

Section 3201 states that the purpose of Chapter 32
of Title 38, U.S.C. is: “(1) To provide educational
assistance to those men and women who enter
the Armed Forces after December 31, 1976, (2)
to assist young men and women in obtaining an
education they might not otherwise be able to af-
ford, and (3) to promote and assist the all volun-
teer military program of the United States by at-
tracting qualified men and women to serve in the
Armed Forces”.

Section 3451 states that the education program
created by this chapter is for the purpose of: *
.. . (1) Enhancing and making more attractive
service in the Armed Forces of the United
States, (2) extending the benefits of higher edu-
cation to qualified and deserving young persons
who might not otherwise be able to afford such
an education, (3) providing vocational readjust-
ment and restoring lost educational opportunities
to those service men and women whose careers
have been interrupted or impeded by reason of
active duty after January 31, 1955, and (4) aid-
ing such persons in attaining the vocational and
educational status which they might normally
have aspired to and obtained had they not
served their country”.

Section 3492(b) authorizes the Secretary to pay to
an eligible veteran receiving tutorial assistance
pursuant to section 3492(a) of this chapter, the
cost of such tutorial assistance, subject to cer-
tain limits, upon certification by the educational
institution that “ . . . (2) the tutor chosen to per-
form such assistance is qualified and is not the
eligible veteran’s parent, spouse, child (whether
or not married or over eighteen years of age),
brother, or sister; and (3) the charges for such
assistance do not exceed the customary charges
for such tutorial assistance”.

64.009
64.010
64.015
64.016

64.120

64.111
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AGE DISTINCTIONS IN STATUTES GOVERNING FEDERAL FINANCIAL ASSISTANCE PROGRAMS OF THE
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Program

Statute

Section and Age Distinction

CFDA

Survivors’ and Dependents’
Educational Assistance.

War Orphans’ Educational As-

sistance Act of 1956, as

amended; 38 U.S.C. Chap-

ter 35.

43

Section 3500 states that “the educational program
established by this chapter is for the purpose of
providing opportunities for education to children
whose education would otherwise be impeded or
interrupted by reason of the disability or death of
a parent from a disease or injury incurred or ag-
gravated in the Armed Forces after the begin-
ning of the Spanish-American War, and for the
purpose of aiding such children in attaining the
educational status which they might have as-
pired to and attained but for the disability or
death of such parent. The Congress further de-
clares that the educational program extended to
the surviving spouses of veterans who died of
service-connected total disabilites and to
spouses of veterans with a service-connected
total disability permanent in nature is for the pur-
pose of assisting them in preparing to support
themselves and their families at a standard of
living level which the veteran, but for the vet-
eran’s death or service disability, could have ex-
pected to provide for the veteran’s family”.

Section 3501 defines the term “eligible person” as:
“(A) a child of a person who—(i) died of a serv-
ice-connected disability, (i) has a total disability
permanent in nature resulting from a service-
connected disability, or who died while a dis-
ability so evaluated was in existence or (iii) at
the time of application for benefits under this
chapter is a member of the Armed Forces serv-
ing on active duty listed, pursuant to section 556
of Title 37 [U.S.C.] and regulations issued there-
under, by the Secretary concerned in one or
more of the following categories . . . for a total
of ninety days: (A) missing in action, (B) cap-
tured in line of duty by a hostile force, or (C)
forcibly detained or interned in line of duty by a
foreign government or power, . . .” Subpara-
graph (a)(2) of this section provides that the term
“child” includes individuals who are married and
individuals who are above the age of twenty-
three years.

64.117
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Program Statute Section and Age Distinction CFDA

Section 3512 establishes periods of eligibility. Pro-
vides that the educational program to which an
eligible child within the meaning of this chapter is
entitled to may be afforded, “. . . during the pe-
riod beginning on the person’s eighteenth birth-
day, or on the successful completion of the per-
son’s secondary schooling, whichever first oc-
curs, and ending on the person’s twenty-sixth
birthday, except that—(1) if the person is above
the age of compulsory school attendance under
applicable State law, and the Secretary deter-
mines that the person’s best interests will be
served thereby, such period may begin before
the person’s eighteenth birthday; (2) if the per-
son has a mental or physical handicap, and . . .
the person’s best interests will be served by pur-
suing a program of special restorative training or
a specialized course of vocational training ap-
proved under section 3536 of this title, such pe-
riod may begin before the person’s fourteenth
birthday; (3) if the Secretary finds that the parent
from whom eligibility is derived has a service-
connected total disability permanent in nature, or
if the death of the parent from whom eligibility is
derived occurs, after the eligible person’s eight-
eenth birthday but before the person’s twenty-
sixth birthday, then (unless paragraph (4) ap-
plies) such period shall end 8 years after, which-
ever date last occurs: (A) the date on which the
Secretary first finds that the parent from whom
eligibility is derived has a service-connected total
disability permanent in nature, or (B) the date of
death of the parent from whom eligibility is de-
rived; (4) if the person serves on duty with the
Armed Forces as an eligible person after the
person’s eighteenth birthday but before the per-
son’s twenty-sixth birthday, then such period
shall end 8 years after the person’s first dis-
charge or release from such duty with the Armed
Forces . . . in no event shall such period be ex-
tended beyond the person’s thirty-first birthday
by reason of this paragraph; and (5)(A) if the
person becomes eligible by reason of the provi-
sions of section 3501(a)(1)(A)(ii) of this title after
the person’s eighteenth birthday but before the
person’s twenty-sixth birthday, then (unless
clause (4) of this section applies) such period
shall end eight years after the date on which the
person becomes eligible by reason of such pro-
visions, but in no event shall such period be ex-
tended beyond the person’s thirty-first birthday
by reason of this clause. . . .”.

Section 3513 provides that the parent or guardian
of a person or the eligible person (if such person
has attained legal majority) for whom the edu-
cational assistance is sought under Chapter 35
shall submit an application to the Secretary,
which shall be in such form and contain such in-
formation as the Secretary shall prescribe.

44
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Program Statute

Section and Age Distinction

CFDA

Section 3562 provides that the commencement of
a program of education or special restorative
training under Chapter 35 shall be a bar, “(1) to
subsequent payments of compensation, depend-
ency and indemnity compensation, or pension
based on a death of a parent to an eligible per-
son over the age of eighteen by reason of pur-
suing a course in an educational institution, or
(2) to increased rates, or additional amounts of
compensation, dependency and indemnity com-
pensation, or pension because of such a person
whether eligibility is based upon the death or
upon the total permanent disability of the parent”.

Section 3563 states that “The Secretary shall no-
tify the parent or guardian of each eligible per-
son as defined in section 3501(a)(1)(A) of this
title of the educational assistance available to
such person under Chapter 35. Such notification
shall be provided not later then the month in
which such eligible person attains such person’s
thirteenth birthday or as soon thereafter as fea-
sible”.

AGE DISTINCTIONS IN REGULATIONS GOVERNING FEDERAL FINANCIAL ASSISTANCE PROGRAMS

DEPARTMENT OF VETERANS AFFAIRS

OF THE

Program Regulation

Section and Age Distinction

CFDA

Veterans’ Benefits ..

Survivors’ and Dependents’
Educational Assistance.

Adjudication (38 CFR part 3) ..

Adjudication (38 CFR part 3) ..

Survivors’ and Dependent’s
Educational Assistant Under
38 U.S.C. Chapter 35 (38
CFR part 21, subpart C).

Section 3.57 defines the term “child” of a veteran
as, “. . . an unmarried person who is a legiti-
mate child, a child legally adopted before the
age of 18 years, a stepchild who acquired that
status before the age of 18 years and who is a
member of the veteran’s household or was a
member of the veteran’s household at the time
of the veteran’s death, or an illegitimate child;
and (i) who is under the age of 18 years; or (i)
who, before reaching the age of 18 years, be-
came permanently incapable of self-support; or
(i) who, after reaching the age of 18 years and
until completion of education or training (but not
after reaching the age of 23 years) is pursuing a
course of instruction at an approved educational
institution. (2) For the purposes of determining
entitlement of benefits based on a child’s school
attendance, the term “child” of the veteran also
includes the following unmarried persons: (i) A
person who was adopted by the veteran be-
tween the ages of 18 or 23 years. (ii) A person
who became a stepchild of a veteran between
the ages of 18 or 23 years and who is a member
of the veteran’s household at the time of the vet-
eran’s death. . . .”

Section 3.807(d) sets forth basic eligibility criteria
for the program of educational assistance under
38 U.S.C. Chapter 35. Defines the term “child”
as the son or daughter of a veteran who meets
the requirements of 38 CFR 3.57, except as to
age or marital status.

Section 21.3021 describes beneficiaries of the pro-
gram. Paragraph (a) defines the term “eligible
person” as, “(1) A child of a: (i) Veteran who
died of a service-connected disability. . . .”
Paragraph (b) defines the term “child” as a son
or daughter of a veteran as defined in 38 CFR
3.807(d).

64.117
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Program Regulation Section and Age Distinction CFDA

Section 21.3023 states that: “(a) Child; age 18. A
child who is eligible for educational assistance
and who is also eligible for pension, compensa-
tion dependency and indemnity compensation
based on school attendance must elect whether
he or she will receive educational assistance or
pension, compensation or dependency and in-
demnity compensation. (1) An election of edu-
cation assistance either before or after the age
of 18 years is a bar to subsequent payment or
increased rates or additional amounts of pen-
sion, compensation or dependency and indem-
nity compensation on account of a child based
on school attendance on or after the age of 18
years. . . . (2) Payment of pension, compensa-
tion or dependency and indemnity compensation
to or on account of a child after his or her 18th
birthday does not bar subsequent payments of
educational assistance. . . . (b) Child; under 18
or helpless. Educational assistance allowance or
special restorative training allowance may gen-
erally be paid concurrently with pension, com-
pensation or dependency and indemnity com-
pensation for a child under the age of 18 years
or for a helpless child based on the service of
one or more parents. Where, however, entitle-
ment is based on the death of more than one
parent in the same parental line, concurrent pay-
ments in two or more cases may not be author-
ized if the death of one such parent occurred on
or after June 9, 1960. In the latter cases, an
election of educational assistance and pension,
compensation or dependency and indemnity
compensation in one case does not preclude a
reelection of benefits before attaining age 18 or
while helpless based on the service of another
parent in the same parental line. . . .”

Section 21.3040 sets forth criteria for the com-
mencement and termination of the program of
education or special restorative training for an el-
igible child under 38 U.S.C. Chapter 35. Para-
graph (a) of this section provides that a program
of education or special restorative training may
not be afforded prior to the eligible persons’ 18th
birthday or the completion of secondary school-
ing, whichever is earlier, unless it is determined
through counseling that the best interests of the
eligible person will be served by entering training
at an earlier date and the eligible person has
passed: (1) Compulsory school attendance age
under State law; or (2) his or her 14th birthday
and due to physical or mental handicap may
benefit by special restorative or specialized vo-
cational training. Paragraph (c) of this section
provides that no person is eligible for educational
assistance who reached his or her 26th birthday
on or before the effective date of a finding of
permanent total service-connected disability, or
on or before the date the veteran’s death oc-
curred, or on or before the 91st day of listing by
the Secretary concerned of the member of the
Armed Forces or whose service eligibility is
claimed as being is one of the missing cat-
egories identified in 38 CFR 21.3021(a) (1)(iii)
and (3)(ii). Paragraph (d) provides that no per-
son is eligible for educational assistance beyond
his or her 31st birthday, except in certain excep-
tional cases.

46
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Program Regulation

Section and Age Distinction

CFDA

21, subpart D).

VA Hospital, Domiciliary or
Nursing Home Care.

CFR 17.47).

Eligiblity for hospital, domi-
ciliary or nursing home care
of persons discharged or re-
leased from active military,
naval, or air service (38

Administration of Educational
Benefits; 38 U.S.C. Chapter
34, 35, and 36 (38 CFR part

47

Section 21.3041 sets forth periods of eligibility for
an eligible child. Paragraph (a) of this section
provides the basic beginning date for the edu-
cational assistance as the person’s 18th birthday
or successful completion of secondary schooling,
whichever occurs first. Paragraph (b) authorizes
certain exceptions to the basic beginning date, if:
(1) A person has passed compulsory school at-
tendance under applicable State law, or (2) has
passed his or her 14th birthday and has a phys-
ical or mental handicap. Paragraph (c) provides
the basic ending date as the person’s 26th birth-
day. Paragraphs (d) and (e) set forth criteria for
modifying or extending the ending date.

Section 21.3300 provides that VA may prescribe
special restorative training for the purpose of en-
abling an eligible child to pursue a program of
education, special vocational program, or other
appropriate goal, where needed to overcome or
lessen the effects of a physical or mental dis-
ability.

Section 21.4102(a) requires VA to provide coun-
seling for the purpose set forth in 38 CFR
21.4100 to an eligible child when: (1) The eligi-
ble child may require specialized vocational or
special restorative training, or (2) the eligible
child has reached compulsory school attendance
age under State law, but has neither reached his
or her 18th birthday nor completed secondary
schooling, or (3) if requested by the eligible child
or his or her parent or guardian for the purpose
of preparing an educational plan.

Section 21.4139(b) provides that VA will make pay-
ment of educational assistance under 38 U.S.C.
Chapter 35 to the eligible person if: (1) He or
she has attained majority and has no known
legal disability or (2) is in the eligible person’s
best interests, and there is no reason not to des-
ignate the eligible person as payee. VA may pay
minors under this provision.

Section 21.4141 provides that payment of edu-
cational assistance allowance under 38 U.S.C.
Chapter 35 will be subject to offsets of amounts
of pension, compensation, or dependency and
indemnity compensation paid over the same pe-
riod on behalf of a child based on school attend-
ance.

Section 17.47(e) provides that within the limits of
VA facilities, hospital or nursing home care may
be provided to any veteran with a nonservice-
connected disability if such a veteran is 65 years
of age or older.

64.009
64.010
64.015
64.016
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Civilian Health and Medical
Program of the Department
of Veterans Affairs
(CHAMPA).

Medical Care for Survivors
and Dependents of Certain
Veterans (38 CFR 17.54).

Administration of Educational
Benefits; 38 U.S.C. Chap-

Veterans’ Educational Assist-
ance.

part 21, subpart D).

ters 34, 35, and 36 (38 CFR

Section 17.54 states that medical care may be pro- | 64.009
vided for: “(1) The spouse or child of a veteran
who has a total disability, permanent in nature,
resulting from a service-connected disability, and
(2) the surviving spouse or child of a veteran
who—(a) died as a result of a service-connected
disability, or (b) at the time of death had a total
disability, permanent in nature resulting from a
service-connected disability and—(3) the sur-
viving spouse or child of a person who died in
the active military, naval or air service . . . Who
are not otherwise eligible for medical care as
beneficiaries of the Armed Forces under the pro-
visions of Chapter 55 of Title 10, United States
Code (CHAMPUS) . . . and (4) An eligible child
who is pursuing a full-time course of instruction
approved under 38 U.S.C. Chapter 36, and who
incurs a disabling illness or injury while pursuing
such course; . . . shall remain eligible for med-
ical care until: (a) The end of the 6-month period
beginning on the date the disability is removed,
or (b) the end of the 2-year period beginning on
the date of the onset of the disability; or (c) the
23d birthday of the child, whichever occurs
first. . . .”

Section 21.4135(d) sets forth the following dates
for the discontinuance of the educational assist-
ance allowance provided for a dependent child,
under Chapter 34 of Title 38: “. . . (1) Last day
of the in calendar year in which marriage oc-
curred unless discontinuance is required at an
earlier date under other provisions. (2) Age 18.
Day preceding 18th birthday. (3) School attend-
ance. Last day of month in which 23rd birthday,
whichever is earlier. (4) Helplessness ceased.
Last day of month school attendance ceased or
day preceding following 60 days after notice to
payee that helplessness has ceased.”

Section 21.4136 sets forth monthly rates for the
payment of educational assistance allowance
under 38 U.S.C. Chapter 34. Paragraph (f) de-
fines the term “dependent” as a spouse, child or
dependent parent who meets the definitions of
relationship specified in 38 CFR 3.50, 3.57 and
3.59.

[60 FR 34133, Aug. 23, 1985, as amended at 76
FR 34000, June 10, 2011]

PART 18a—DELEGATION OF RE-
SPONSIBILITY IN CONNECTION
WITH TITLE VI, CIVIL RIGHTS ACT
OF 1964

Sec.

18a.1 Delegations of responsibility between
the Secretary of Veterans Affairs and the
Secretary, Department of Health and
Human Services, and the Secretary, De-
partment of Education.

18a.2 Delegation to the Under Secretary for
Benefits.

18a.3 Delegation to the Chief Medical Direc-
tor.

48

18a.4 Duties of the Director, Contract Com-
pliance Service.
18a.6 Delegation to the General Counsel.

AUTHORITY: 5 U.S.C. 301, 38 U.S.C. 501 and 38
CFR 18.9(d) and appendix A, part 18.

§18a.1 Delegations of responsibility
between the Secretary of Veterans
Affairs and the Secretary, Depart-
ment of Health and Human Serv-
ices, and the Secretary, Department
of Education.

(a) Authority has been delegated to
the Secretary of Veterans Affairs by
the Secretary, Department of Health
and Human Services, and the Sec-
retary, Department of Education to
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perform responsibilities of those De-
partments and of the responsible De-
partmental officials under Title VI of
the Civil Rights Act of 1964 and the De-
partments’ regulations issued there-
under (45 CFR part 80 and 34 CFR part
100) with respect to: Proprietary (i.e.,
other than public or nonprofit) edu-
cational institutions, except if oper-
ated by a hospital; and post secondary,
nonprofit, educational institutions
other than colleges and universities,
except if operated by a college or uni-
versity, a hospital, or a unit of State or
local government (i.e., those operating
such institutions as an elementary or
secondary school, an area vocational
school, a school for the handicapped,
etc.)

(1) The compliance responsibilities so
delegated include:

(i) Soliciting, receiving, and deter-
mining the adequacy of assurances of
compliance under 45 CFR 80.4 and 34
CFR 100.4;

(ii) All actions under 45 CFR 80.6 in-
cluding mailing, receiving, and evalu-
ating compliance reports under §80.6(b)
and 34 CFR 100.6(b); and

(iii) All other actions related to se-
curing voluntary compliance, or re-
lated to investigations, compliance re-
views, complaints, determinations of
apparent failure to comply, and resolu-
tions of matters by informal means.

(2) The Department of Health and
Human Services and the Department of
Education specifically reserve to them-
selves the responsibilities for the effec-
tuation of compliance under 45 CFR
80.8, 80.9, 80.10 and 34 CFR 100.8, 100.9
and 100.10.

(b) Authority has been delegated to
the Secretary, Department of Health
and Human Services and the Secretary,
Department of Education, to perform
responsibilities of the Department of
Veterans Affairs and of the responsible
Department of Veterans Affairs official
under Title VI of the Civil Rights Act
of 1964 and the Department of Veterans
Affairs regulations issued thereunder
(part 18 of this chapter) with respect to
institutions of higher learning, includ-
ing post-high school institutions which
offer nondegree courses for which cred-
it is given and which would be accepted
on transfer by a degree-granting insti-
tution toward a baccalaureate or high-

49

§18a.1

er degree; hospitals and other health
facilities and elementary and sec-
ondary schools and school systems in-
cluding, but not limited to, their ac-
tivities in connection with providing or
seeking approval to provide vocational
rehabilitation to eligible persons under
Chapter 31 of Title 38 U.S.C., or edu-
cation or training to eligible persons
under Chapters 34, 35, or 36 of Title 38
U.S.C.

(1) The compliance responsibilities so
delegated include:

(i) Soliciting, receiving, and deter-
mining the adequacy of assurances of
compliance under §18.4 of this chapter;

(ii) Mailing, receiving, and evalu-
ating compliance reports under §18.6(b)
of this chapter; and

(iii) All other actions related to se-
curing voluntary compliance or related
investigations, compliance reviews,
complaints, determinations of appar-
ent failure to comply and resolutions
of matters by informal means.

(2) The Department of Veterans Af-
fairs specifically reserves to itself re-
sponsibilities for effectuation of com-
pliance under §§18.8, 18.9, and 18.10 of
this chapter. Not included in the dele-
gation to the Secretary, Department of
Health and Human Services and the
Secretary, Department of Education
and specifically reserved to the Depart-
ment of Veterans Affairs is the exercise
of compliance responsibilities with re-
spect to:

(i) Postsecondary schools which do
not offer a program or courses leading,
or creditable, towards the granting of
at least a bachelor’s degree, or its
equivalent;

(ii) Privately-owned and operated
proprietary technical, vocational, and
other private schools at the elemen-
tary or secondary level; and

(iii) Those institutions of higher
learning and elementary and secondary
schools and school systems which, as of
January 3, 1969, have already been sub-
jected to formal noncompliance pro-
ceedings by the Department of Health
and Human Services or the Department
of Education and have had their right
to receive Federal financial assistance
from that agency terminated for non-
compliance with Title VI of the Civil
Rights Act of 1964.
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The Department of Veterans Affairs
also retains the right to exercise dele-
gated compliance responsibilities itself
in special cases with the agreement of
the appropriate official in the Depart-
ment of Health and Human Services or
the Department of Education.

(c) Any institution of higher learning
or a hospital or other health facility
which is listed by the Department of
Health and Human Services or the De-
partment of Education as having filed
an assurance of compliance will be ac-
cepted as having met the requirements
of the law for the purpose of payment
under 38 U.S.C. Chapters 31, 34, 35, or 36
and 38 U.S.C. sections 1741, 8131-8137
and 8155.

(d) If the Department of Health and
Human Services or the Department of
Education finds that a school, hospital
or other health facility which has
signed an assurance of compliance is
apparently in noncompliance, action
will be initiated by that Department to
obtain compliance by voluntary means.
If voluntary compliance is not
achieved, the Department of Veterans
Affairs will join in subsequent pro-
ceedings.

(e) An institution which is on the De-
partment of Health and Human Serv-
ices or the Department of Education
list of noncomplying institutions will
be considered to be in a status of com-
pliance for Department of Veterans Af-
fairs purposes if an assurance of com-
pliance is filed with the Department of
Veterans Affairs and actual compliance
is confirmed. Certificates of eligibility
may be issued and enrollments ap-
proved and other appropriate payments
made until such time as the Depart-
ment of Veterans Affairs has made an
independent determination that the in-
stitution is not in compliance.

[36 FR 10759, July 2, 1970, as amended at 51
FR 10385, Mar. 26, 1986]

§18a.2 Delegation to the Under Sec-
retary for Benefits.

The Under Secretary for Benefits is
delegated responsibility for obtaining
evidence of voluntary compliance for
vocational rehabilitation, education,
and special restorative training to im-
plement Title VI, Civil Rights Act of
1964. Authority is delegated to the
Under Secretary for Benefits and des-
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ignee to take any necessary action as
to programs of vocational rehabilita-
tion, education, or special restorative
training under 38 U.S.C. Chapters 31, 34,
35, and 36 for the purpose of securing
evidence of voluntary compliance di-
rectly or through the agencies to whom
the Secretary of Veterans Affairs has
delegated responsibility for various
schools or training establishments to
implement part 18 of this chapter. The
Under Secretary for Benefits also is
delegated responsibility for obtaining
evidence of voluntary compliance from
recognized national organizations
whose representatives are afforded
space and office facilities in field facili-
ties under jurisdiction of the Under
Secretary for Benefits.

[36 FR 10759, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986; 54 FR 34984, Aug. 23,
1989]

§18a.3 Delegation to the Chief Medical
Director.

The Chief Medical Director is dele-
gated responsibility for obtaining evi-
dence of voluntary compliance imple-
menting the provisions of Title VI,
Civil Rights Act of 1964, in connection
with payments to State homes, with
State home facilities for furnishing
nursing home care, and from recog-
nized national organizations whose rep-
resentatives are afforded space and of-
fice facilities in field facilities under
jurisdiction of the Chief Medical Direc-
tor.

[35 FR 10759, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18a.4 Duties of the Director, Contract
Compliance Service.

Upon referral by the Chief Medical
Director or the Under Secretary for
Benefits, the Director, Contract Com-
pliance Service will:

(a) Investigate and process all com-
plaints arising under Title VI of the
Civil Rights Act of 1964;

(b) Conduct periodic audits, reviews
and evaluations;

(c) Attempt to secure voluntary com-
pliance by conciliatory or other infor-
mal means whenever investigation of a
complaint, compliance review, failure
to furnish assurance of compliance, or
other source indicates noncompliance
with Title VI; and



Department of Veterans Affairs

report to the Chief Medical Director or
the TUnder Secretary for Benefits,
whichever is appropriate, the results of
investigations, audits, reviews and
evaluations or the results of attempts
to secure voluntary compliance.

[35 FR 10759, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18a.5 Delegation to
Counsel.

the General

The General Counsel is delegated the
responsibility, upon receipt of informa-
tion from the Under Secretary for Ben-
efits, the Chief Medical Director, or the
designee of either of them, that com-
pliance cannot be secured by voluntary
means, of forwarding to the recipient
or other person the notice required by
§18.9(a) of this chapter, and also is del-
egated the responsibility of rep-
resenting the agency in all proceedings
resulting from such notice.

[35 FR 10759, July 2, 1970]
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AUTHORITY: 5 U.S.C. 301, 38 U.S.C. 501 and 38
CFR 18.9(d) and appendix A, part 18.

SOURCE: 35 FR 10760, July 2, 1970, unless
otherwise noted.

GENERAL RULES

§18b.1 Scope of rules.

The rules of procedure in this part
supplement §§18.9 and 18.10 of this
chapter and govern the practice for
hearings, decisions, and administrative
review conducted by the Department of
Veterans Affairs pursuant to Title VI
of the Civil Rights Act of 1964 (section
602, 78 Stat. 252) and part 18 of this
chapter.

§18b.2

The term reviewing authority means
the Secretary of Veterans Affairs, or
any person or persons acting pursuant
to authority delegated by the Sec-
retary to carry out responsibility
under §18.10 of this chapter. The term
includes the Secretary with respect to
action under §18b.75.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

Reviewing authority.

§18b.9 Definitions.

The definitions contained in §18.13 of
this chapter apply to this part, unless
the context otherwise requires.

§18b.10 Records to be public.

All pleadings, correspondence, exhib-
its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding may be inspected and copied in
the office of the Civil Rights hearing
clerk. Inquiries may be made at the
Department of Veterans Affairs Cen-
tral Office, 810 Vermont Avenue NW.,
Washington, DC 20420.

§18b.11 Use of number.

As used in this part, words importing
the singular number may extend and be
applied to several persons or things,
and vice versa.

[61 FR 10386, Mar. 26, 1986]
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§18b.12 Suspension of rules.

Upon notice to all parties, the re-
viewing authority or the presiding offi-
cer, with respect to matters pending
before them, may modify or waive any
rule upon determination that no party
will be unduly prejudiced and the ends
of justice will thereby be served.

APPEARANCE AND PRACTICE

§18b.13 Appearance.

A party may appear in person or by
counsel and participate fully in any
proceeding. A State agency or a cor-
poration may appear by any of its offi-
cers or by any employee it authorizes
to appear on its behalf. Counsel must
be members in good standing of the bar
of a State, territory, or possession of
the United States or of the District of
Columbia or the Commonwealth of
Puerto Rico.

§18b.14 Authority for representation.

Any individual acting in any pro-
ceeding may be required to show au-
thority to act in such capacity.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.15 Exclusion from hearing for
misconduct.

Disrespectful, disorderly, or con-
tumacious language or contemptuous
conduct, refusal to comply with direc-
tions, or continued use of dilatory tac-
tics by any person at any hearing be-
fore a presiding officer shall constitute
grounds for immediate exclusion of
such person from the hearing by the
presiding officer.

PARTIES

§18b.16 Parties.

The term party shall include an ap-
plicant or recipient or other person to
whom a notice of hearing or oppor-
tunity for hearing has been mailed
naming that person as respondent. The
Department shall also be deemed a
party to all proceedings and shall be
represented by the General Counsel.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986; 54 FR 34984, Aug. 23,
1989]
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§18b.17 Amici curiae.

(a) Any interested person or organi-
zation may file a petition to partici-
pate in a proceeding as an amicus cu-
riae. Such petition shall be filed prior
to the prehearing conference, or if none
is held, before the commencement of
the hearing, unless the petitioner
shows good cause for filing the petition
later. The presiding officer may grant
the petition if the officer finds that the
petitioner has a legitimate interest in
the proceedings, that such participa-
tion will not unduly delay the out-
come, and may contribute materially
to the proper disposition thereof. An
amicus curiae is not a party and may
not introduce evidence at a hearing.

(b) An amicus curiae may submit a
statement of position to the presiding
officer prior to the beginning of a hear-
ing, and shall serve a copy on each
party. The amicus curiae may submit a
brief on each occasion a decision is to
be made or a prior decision is subject
to review. The brief shall be filed and
served on each party within the time
limits applicable to the party whose
position the amicus curiae deems to
support; or if the amicus curiae does
not deem to support the position of any
party, within the longest time limit
applicable to any party at that par-
ticular stage of the proceedings.

(c) When all parties have completed
their initial examination of a witness,
any amicus curiae may request the pre-
siding officer to propound specific
questions to the witness. The presiding
officer, in the officer’s discretion, may
grant any such request if the officer be-
lieves the proposed additional testi-
mony may assist materially in eluci-
dating factual matters at issue be-
tween the parties and will not expand
the issues.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.18 Complainants not parties.

A person submitting a complaint pur-
suant to §18.7(b) of this chapter is not
a party to the proceedings governed by
this part, but may petition, after pro-
ceedings are initiated, to become an
amicus curiae.
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§18b.22
DOCUMENTS

§18b.20 Form of documents to be filed.

Documents to be filed shall be dated,
the original signed in ink, shall show
the docket description and title of the
proceeding, and shall show the title, if
any, and address of the signatory. Cop-
ies need not be signed but the name of
the person signing the original shall be
reproduced. Documents shall be legible
and shall not be more than 8% inches
wide and 12 inches long.

§18b.21 Signature of documents.

The signature of a party, authorized
officer, employee, or attorney con-
stitutes a certificate that one of them
has read the document, that to the best
of that person’s knowledge, informa-
tion, and belief there is good ground to
support it, and that it is not interposed
for delay. If a document is not signed
or is signed with intent to defeat the
purpose of this section, it may be
stricken as sham and false and the pro-
ceeding may proceed as though the
document had not been filed. Similar
action may be taken if scandalous or
indecent matter is inserted.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.22 Filing and service.

All notices by a Department of Vet-
erans Affairs official, and all written
motions, requests, petitions, memo-
randa, pleadings, exceptions, briefs, de-
cisions, and correspondence to a De-
partment of Veterans Affairs official
from a party, or vice versa, relating to
a proceeding after its commencement
shall be filed and served on all parties.
Parties shall supply the original and
two copies of documents submitted for
filing. Filings shall be made with the
Civil Rights hearing clerk at the ad-
dress stated in the notice of hearing or
notice of opportunity for hearing, dur-
ing regular business hours. Regular
business hours are every Monday
through Friday (legal holidays in the
District of Columbia excepted) from 8
a.m. to 4:30 p.m., eastern standard or
daylight saving time, whichever is ef-
fective in the District of Columbia at
the time. Originals only of exhibits and
transcripts of testimony need be filed.
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For requirements of service on amici
curiae, see §18b.76.

§18b.23 Service; how made.

Service shall be made by personal de-
livery of one copy to each person to be
served or by mailing by first-class
mail, properly addressed with postage
prepaid. When a party or amicus has
appeared by attorney or other rep-
resentative, service upon such attorney
or representative, will be deemed serv-
ice upon the party or amicus. Docu-
ments served by mail preferably should
be mailed in sufficient time to reach
the addressee by the date on which the
original is due to be filed, and should
be airmailed if the addressee is more
than 300 miles distant.

§18b.24 Date of service.

The date of service shall be the day
when the matter is deposited in the
U.S. mail or is delivered in person, ex-
cept that the date of service of the ini-
tial notice of hearing or opportunity
for hearing shall be the date of its de-
livery, or of its attempted delivery if
refused.

§18b.25 Certificate of service.

The original of every document filed
and required to be served upon parties
to a proceeding shall be endorsed with
a certificate of service signed by the
party making service or by the party’s
attorney or representative, stating
that such service has been made, the
date of service, and the manner of serv-
ice, whether by mail or personal deliv-
ery.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

TIME

§18b.26 Computation.

In computing any period of time
under the rules in this part or in an
order issued hereunder, the time begins
with the day following the act, event,
or default, and includes the last day of
the period, unless it is a Saturday,
Sunday, or legal holiday observed in
the District of Columbia, in which
event it includes the next following
business day. When the period of time
prescribed or allowed is less than 7
days, intermediate Saturdays, Sun-
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days, and legal holidays shall be ex-
cluded from the computation.

§18b.27 Extension of time or postpone-
ment.

Requests for extension of time should
be served on all parties and should set
forth the reasons for the application.
Applications may be granted upon a
showing of good cause by the applicant.
From the designation of a presiding of-
ficer until the issuance of a decision
such requests should be addressed to
the presiding officer. Answers to such
requests are permitted, if made
promptly.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.28 Reduction of time to file docu-
ments.

For good cause, the reviewing au-
thority or the presiding officer, with
respect to matters pending before
them, may reduce any time limit pre-
scribed by the rules in this part, except
as provided by law or in part 18 of this
chapter.

PROCEEDINGS BEFORE HEARING

§18b.30 Notice of hearing or oppor-
tunity for hearing.

Proceedings are commenced by mail-
ing a notice of hearing or opportunity
for hearing to an affected applicant or
recipient, pursuant to §§18.9 and 18a.5
of this chapter.

§18b.31 Answer to notice.

The respondent, applicant or recipi-
ent may file an answer to the notice
within 20 days after service thereof.
Answers shall admit or deny specifi-
cally and in detail each allegation of
the notice, unless the respondent party
is without knowledge, in which case
the answer should so state, and the
statement will be deemed a denial. Al-
legations of fact in the notice not de-
nied or controverted by answer shall be
deemed admitted. Matters alleged as
affirmative defenses shall be separately
stated and numbered. Failure of the re-
spondent to file an answer within the
20-day period following service of the
notice may be deemed an admission of
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all matters of fact recited in the no-
tice.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.32 Amendment of notice or an-
swer.

The General Counsel may amend the
notice of hearing or opportunity for
hearing once as a matter of course be-
fore an answer thereto is served, and
each respondent may amend the an-
swer once as a matter of course not
later than 10 days before the date fixed
for hearing but in no event later than
20 days from the date of service of the
original answer. Otherwise a notice or
answer may be amended only by leave
of the presiding officer. A respondent
shall file the answer to an amended no-
tice within the time remaining for fil-
ing the answer to the original notice or
within 10 days after service of the
amended notice, whichever period may
be the longer, unless the presiding offi-
cer otherwise orders.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.33 Request for hearing.

Within 20 days after service of a no-
tice of opportunity for hearing which
does not fix a date for hearing the re-
spondent, either in the answer or in a
separate document, may request a
hearing. Failure of the respondent to
request a hearing shall be deemed a
waiver of the right to a hearing and to
constitute consent to the making of a
decision on the basis of such informa-
tion as is available.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.34 Consolidation.

The reviewing authority may provide
for proceedings in the Department of
Veterans Affairs to be joined or con-
solidated for hearing with proceedings
in other Federal departments or agen-
cies, by agreement with such other de-
partments or agencies. All parties to
any proceeding consolidated subse-
quent to service of the notice of hear-
ing or opportunity for hearing shall be
served with notice of such consolida-
tion.
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§18b.37

§18b.35 Motions.

Motions and petitions shall state the
relief sought, the authority relied
upon, and the facts alleged. If made be-
fore or after the hearing, these matters
shall be in writing. If made at the hear-
ing, they may be stated orally; but the
presiding officer may require that they
be reduced to writing and filed and
served on all parties in the same man-
ner as a formal motion. Motions, an-
swers, and replies shall be addressed to
the presiding officer, if the case is
pending before the officer. A repeti-
tious motion will not be entertained.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.36 Responses to motions and pe-
titions.

Within 8 days after a written motion
or petition is served, or such other pe-
riod as the reviewing authority or the
presiding officer may fix, any party
may file a response thereto. An imme-
diate oral response may be made to an
oral motion.

§18b.37 Disposition of motions and pe-
titions.

The reviewing authority or the pre-
siding officer may not sustain or grant
a written motion or petition prior to
expiration of the time for filing re-
sponses thereto, but may overrule or
deny such motion or petition without
awaiting response: Provided, however,
That prehearing conferences, hearings
and decisions need not be delayed pend-
ing disposition of motions or petitions.
Oral motions and petitions may be
ruled on immediately. Motions and pe-
titions submitted to the reviewing au-
thority or the presiding officer, respec-
tively, and not disposed of in separate
rulings or in their respective decisions
will be deemed denied. Oral arguments
shall not be held on written motions or
petitions unless the presiding officer in
the officer’s discretion expressly so or-
ders.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]
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RESPONSIBILITIES AND DUTIES OF
PRESIDING OFFICER

§18b.40 Who presides.

An administrative law judge assigned
under 5 U.S.C. 3105 or 3344 (formerly
section 11 of the Administrative Proce-
dure Act) shall preside over the taking
of evidence in any hearing to which
these rules or procedure apply.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.41 Designation of an administra-
tive law judge.

The designation of the administra-
tive law judge as presiding officer shall
be in writing, and shall specify whether
the administrative law judge is to
make an initial decision or to certify
the entire record including rec-
ommended findings and proposed deci-
sion to the reviewing authority, and
may also fix the time and place of
hearing. A copy of such order shall be
served on all parties. After service of
an order designating an administrative
law judge to preside, and until such ad-
ministrative law judge makes a deci-
sion, motions and petitions shall be
submitted to the administrative law
judge. In the case of the death, illness,
disqualification or unavailability of
the designated administrative law
judge, another administrative law
judge may be designated to take that
person’s place.

[61 FR 10386, Mar. 26, 1986]

§18b.42 Authority of presiding officer.

The presiding officer shall have the
duty to conduct a fair hearing, to take
all necessary action to avoid delay, and
to maintain order. The presiding offi-
cer shall have all powers necessary to
these ends, including (but not limited
to) the power to:

(a) Arrange and issue notice of the
date, time, and place of hearings, or,
upon due notice to the parties, to
change the date, time, and place of
hearings previously set.

(b) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding,
or to consider other matters that may
aid in the expeditious disposition of the
proceeding.
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(c) Require parties and amici curiae
to state their position with respect to
the various issues in the proceeding.

(d) Administer oaths and affirma-
tions.

(e) Rule on motions, and other proce-
dural items on matters pending before
the presiding officer.

(f) Regulate the course of the hearing
and conduct of counsel therein.

(g) Examine witnesses and direct wit-
nesses to testify.

(h) Receive, rule on, exclude or limit
evidence.

(i) Fix the time for filing motions,
petitions, briefs, or other items in mat-
ters pending before the presiding offi-
cer.

(j) Issue initial or recommended deci-
sions.

(k) Take any action authorized by
the rules in this part, or in conform-
ance with the provisions of 5 U.S.C.
551-559 (the Administrative Procedure
Act).

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

HEARING PROCEDURES

§18b.50 Statements of position and
trial briefs.

The presiding officer may require
parties and amici curiae to file written
statements of position prior to the be-
ginning of a hearing. The presiding of-
ficer may also require the parties to
submit trial briefs.

§18b.51 Evidentiary purpose.

(a) The hearing is directed to receiv-
ing factual evidence and expert opinion
testimony related to the issues in the
proceeding. Argument will not be re-
ceived in evidence; rather it should be
presented in statements, memoranda,
or briefs, as determined by the pre-
siding officer. Brief opening state-
ments, which shall be limited to state-
ment of the party’s position and what
the party intends to prove, may be
made at hearings.

(b) Hearings for the reception of evi-
dence will be held only in cases where
issues of fact must be resolved in order
to determine whether the respondent
has failed to comply with one or more
applicable requirements of part 18 of
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this chapter. In any case where it ap-
pears from the respondent’s answer to
the notice of hearing or opportunity
for hearing, from failure timely to an-
swer, or from admissions or stipula-
tions in the record, that there are no
matters of material fact in dispute, the
reviewing authority or presiding officer
may enter an order so finding, vacating
the hearing date if one has been set,
and fixing the time for filing briefs
under §18b.70. Thereafter the pro-
ceedings shall go to conclusion in ac-
cordance with §§18b.70 through 18Db.76.
The presiding officer may allow an ap-
peal from such order in accordance
with §18b.65.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.52 Testimony.

Testimony shall be given orally
under oath or affirmation by witnesses
at the hearing; but the presiding offi-
cer, in the officer’s discretion, may re-
quire or permit that the direct testi-
mony of any witness be prepared in
writing and served on all parties in ad-
vance of the hearing. Such testimony
may be adopted by the witness at the
hearing, and filed as part of the record
thereof. Unless authorized by the pre-
siding officer, witnesses will not be per-
mitted to read prepared testimony into
the record. Except as provided in
§§18b.54 and 18b.55, witnesses shall be
available at the hearing for cross-ex-
amination.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.53 Exhibits.

Proposed exhibits shall be exchanged
at the prehearing conference, or other-
wise prior to the hearing if the pre-
siding officer so requires. Proposed ex-
hibits not so exchanged may be denied
admission as evidence. The authen-
ticity of all proposed exhibits ex-
changed prior to hearing will be
deemed admitted unless written objec-
tion thereto is filed prior to the hear-
ing or unless good cause is shown at
the hearing for failure to file such writ-
ten objection.
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§18b.54 Affidavits.

An affidavit is not inadmissible as
such. Unless the presiding officer fixes
other time periods affidavits shall be
filed and served on the parties not later
than 15 days prior to the hearing; and
not less than 7 days prior to hearing a
party may file and serve written objec-
tion to any affidavit on the ground
that it is believed necessary to test the
truth of assertions therein at hearing.
In such event the assertions objected
to will not be received in evidence un-
less the affiant is made available for
cross-examination, or the presiding of-
ficer determines that cross-examina-
tion is not necessary for the full and
true disclosure of facts referred to in
such assertions. Notwithstanding any
objection, however, affidavits may be
considered in the case of any respond-
ent who waives a hearing.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.55 Depositions.

Upon such terms as may be just, for
the convenience of the parties or of the
Department of Veterans Affairs, the
presiding officer may authorize or di-
rect the testimony of any witness to be
taken by deposition.

§18b.56 Admissions as to facts and
documents.

Not later than 15 days prior to the
scheduled date of the hearing except
for good cause shown or prior to such
earlier date as the presiding officer
may order, any party may serve upon
an opposing party a written request for
the admission of the genuineness and
authenticity of any relevant docu-
ments described in and exhibited with
the request, or for the admission of the
truth of any relevant matters of fact
stated in the request. Each of the mat-
ters of which an admission is requested
shall be deemed admitted, unless with-
in a period designated in the request
(not less than 10 days after service
thereof, or within such further time as
the presiding officer or the reviewing
authority if no presiding officer has yet
been designated may allow upon mo-
tion and notice) the party to whom the
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request is directed serves upon the re-
questing party a sworn statement ei-
ther denying specifically the matters
of which an admission is requested or
setting forth in detail the reasons why
the party cannot truthfully either
admit or deny such matters. Copies of
requests for admission and answers
thereto shall be served on all parties.
Any admission made by a party to such
request is only for the purposes of the
pending proceeding, or any proceeding
or action instituted for the enforce-
ment of any order entered therein, and
shall not constitute an admission by
the party for any other purpose or be
used against the party in any other
proceeding or action.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.57 Evidence.

Irrelevant, immaterial, unreliable,
and unduly repetitious evidence will be
excluded.

§18b.58 Cross-examination.

A witness may be cross-examined on
any matter material to the proceeding
without regard to the scope of his di-
rect examination.

§18b.59 Unsponsored written material.

Letters expressing views or urging
action and other unsponsored written
material regarding matters in issue in
a hearing will be placed in the cor-
respondence section of the docket of
the proceeding. These data are not
deemed part of the evidence or record
in the hearing.

§18b.60 Objections.

Objections to evidence shall be time-
ly and briefly state the ground relied
upon.

§18b.61 Exceptions to rulings of pre-
siding officer unnecessary.

Exceptions to rulings of the presiding
officer are unnecessary. It is sufficient
that a party, at the time the ruling of
the presiding officer is sought, makes
known the action which the party de-
sires the presiding officer to take, or
the party’s objection to an action
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taken, and the party’s grounds there-
for.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.62 Official notice.

Where official notice is taken or is to
be taken of a material fact not appear-
ing in the evidence of record, any
party, on timely request, shall be af-
forded an opportunity to show the con-
trary.

§18b.63 Public document items.

Whenever there is offered (in whole
or in part) a public document, such as
an official report, decision, opinion, or
published scientific or economic statis-
tical data issued by any of the execu-
tive departments (or their subdivi-
sions), legislative agencies or commit-
tees, or administrative agencies of the
Federal Government (including Gov-
ernment-owned corporations), or a
similar document issued by a State or
its agencies, and such document (or
part thereof) has been shown by the of-
feror to be reasonably available to the
public, such document need not be pro-
duced or marked for identification, but
may be offered for official notice, as a
public document item by specifying the
document or relevant part thereof.

§18b.64 Offer of proof.

An offer of proof made in connection
with an objection taken to any ruling
of the presiding officer rejecting or ex-
cluding proffered oral testimony shall
consist of a statement of the substance
of the evidence which counsel contends
would be adduced by such testimony;
and, if the excluded evidence consists
of evidence in documentary or written
form or of reference to documents or
records, a copy of such evidence shall
be marked for identification and shall
accompany the record as the offer of
proof.

§18b.65 Appeals from ruling of pre-
siding officer.

Rulings of the presiding officer may
not be appealed to the reviewing au-
thority prior to consideration of the
entire proceeding except with the con-
sent of the presiding officer and where
the reviewing authority certifies on



Department of Veterans Affairs

the record or in writing that the allow-
ance of an interlocutory appeal is
clearly necessary to prevent excep-
tional delay, expense, or prejudice to
any party, or substantial detriment to
the public interest. If an appeal is al-
lowed, any party may file a brief with
the reviewing authority within such
period as the presiding officer directs.
No oral argument will be heard unless
the reviewing authority directs other-
wise. At any time prior to submission
of the proceeding to the reviewing au-
thority for decision, the reviewing au-
thority may direct the presiding officer
to certify any question or the entire
record to the reviewing authority for
decision. Where the entire record is so
certified, the presiding officer shall
recommend a decision.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

THE RECORD

§18b.66 Official transcript.

The Department of Veterans Affairs
will designate the official reporter for
all hearings. The official transcripts of
testimony taken, together with any ex-
hibits, briefs, or memoranda of law
filed therewith shall be filed with the
Department of Veterans Affairs. Tran-
scripts of testimony in hearings may
be obtained from the official reporter
by the parties and the public at rates
not to exceed the maximum rates fixed
by the contract between the Depart-
ment of Veterans Affairs and the re-
porter. Upon notice to all parties, the
presiding officer may authorize correc-
tions to the transcript which involve
matters of substance.

§18b.67

The transcript of testimony, exhib-
its, and all papers and requests filed in
the proceedings, except the correspond-
ence section of the docket, including
rulings and any recommended or initial
decision shall constitute the exclusive
record for decision.

Record for decision.

POSTHEARING PROCEDURES; DECISIONS
§18b.70 Posthearing briefs; proposed
findings and conclusions.

(a) The presiding officer shall fix the
time for filing posthearing briefs,
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§18b.73

which may contain proposed findings of
fact and conclusions of law, and, if per-
mitted, reply briefs.

(b) Briefs should include a summary
of the evidence relied upon together
with references to exhibit numbers and
pages of the transcript, with citations
of authorities relied upon.

§18b.71 Decisions following hearing.

When the time for submission of
posthearing briefs has expired, the pre-
siding officer shall certify the entire
record, including recommended find-
ings and proposed decision, to the re-
viewing authority; or if so authorized
shall make an initial decision. A copy
of the recommended findings and pro-
posed decision, or of the initial deci-
sion, shall be served upon all parties,
and amici, if any.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986]

§18b.72 Exceptions to initial or rec-
ommended decisions.

Within 20 days after the mailing of
an initial or recommended decision,
any party may file exceptions to the
decision, stating reasons therefor, with
the reviewing authority. Any other
party may file a response thereto with-
in 30 days after the mailing of the deci-
sion. Upon the filing of such excep-
tions, the reviewing authority shall re-
view the decision and issue its own de-
cision thereon.

§18b.73 Final decisions.

(a) Where the hearing is conducted by
a hearing examiner who makes an ini-
tial decision, if no exceptions thereto
are filed within the 20-day period speci-
fied in §18b.72, such decision shall be-
come the final decision of the Depart-
ment of Veterans Affairs, and shall
constitute ‘‘final agency action’ with-
in the meaning of 5 U.S.C. 704 (formerly
section 10(c) of the Administrative Pro-
cedure Act), subject to the provisions
of §18b.75.

(b) Where the hearing is conducted by
an administrative law judge who
makes a recommended decision or upon
the filing of exceptions to an adminis-
trative law judge’s initial decision, the
reviewing authority shall review the
recommended or initial decision and
shall issue a decision thereon, which
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shall become the final decision of VA,
and shall constitute ‘‘final agency ac-
tion” within the meaning of 5 U.S.C.
704 (formerly section 10(c) of the Ad-
ministrative Procedures Act), subject
to the provisions of §18b.75.

(c) All final decisions shall
promptly served on all parties,
amici, if any.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986; 54 FR 34984, Aug. 23,
1989]

be
and

§18b.74 Oral argument to the review-
ing authority.

(a) If any party desires to argue a
case orally on exceptions or replies to
exceptions to an initial or rec-
ommended decision, the party shall
make such request in writing. The re-
viewing authority may grant or deny
such requests in his or her discretion.
If granted, the reviewing authority will
serve notice of oral argument on all
parties. The notice will set forth the
order of presentation, the amount of
time allotted, and the time and place
for argument. The names of persons
who will argue should be filed with the
agency hearing clerk not later than 7
days before the date set for oral argu-
ment.

(b) The purpose of oral argument is
to emphasize and clarify the written
argument in the briefs. Reading at
length from the brief or other texts is
not favored. Participants should con-
fine their arguments to points of con-
trolling importance and to points upon
which exceptions have been filed. Con-
solidations of appearances at oral argu-
ment by parties taking the same side
will permit the parties’ interests to be
presented more effectively in the time
allotted.

(c) Pamphlets, charts, and other
written material may be presented at
oral argument only if such material is
limited to facts already in the record
and is served on all parties and filed
with the Department hearing clerk at
least 7 days before the argument.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10386, Mar. 26, 1986; 54 FR 34984, Aug. 23,
1989]

§18b.75 Review by the Secretary.

Within 20 days after an initial deci-
sion becomes a final decision pursuant
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to §18b.73(a), or within 20 days of the
mailing of a final decision referred to
in §18b.73(b), as the case may be, a
party may request the Secretary to re-
view the final decision. The Secretary
may grant or deny such request, in
whole or in part, or serve notice of in-
tent to review the decision in whole or
in part upon motion. If the Secretary
grants the requested review, or serves
notice of intent to review upon motion,
each party to the decision shall have 20
days following notice of the Sec-
retary’s proposed action within which
to file exceptions to the decision and
supporting briefs and memoranda, or
briefs and memoranda in support of the
decision. Failure of a party to request
review under this section shall not be
deemed a failure to exhaust adminis-
trative remedies for the purpose of ob-
taining judicial review.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10387, Mar. 26, 1986]

§18b.76 Service on amici curiae.

All briefs, exceptions, memoranda,
requests, and decisions referred to in
§§18b.70 through 18b.76 shall be served
upon amici curiae at the same times
and in the same manner required for
service on parties. Any written state-
ments of position and trial briefs re-
quired of parties under §18b.50 shall be
served on amici.

POSTHEARING DEPARTMENT ACTIONS

§18b.77 Final Department action.

(a) The final decision of the adminis-
trative law judge or reviewing author-
ity that a school or training establish-
ment is not in compliance will be re-
ferred by the reviewing authority to
the Secretary for approval as required
by §18.10(e) of this chapter. The finding
will be accompanied by letters from
the Secretary to the House Veterans’
Affairs Committee and the Senate Vet-
erans Affairs Committee containing a
full report on the circumstances as re-
quired by §18.8(c) of this chapter, the
reasons for the proposed action and a
statement that the proposed action
will become the final Department ac-
tion 30 days after the date of the letter.
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(b) A copy of the letters to the con-
gressional committees will be sent to
all parties to the proceedings.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10387, Mar. 26, 1986; 54 FR 34984, Aug. 23,
1989]

JUDICIAL STANDARDS OF PRACTICE

§18b.90 Conduct.

Parties and their representatives are
expected to conduct themselves with
honor and dignity and observe judicial
standards of practice and ethics in all
proceedings. They should not indulge
in offensive personalities, unseemly
wrangling, or intemperate accusations
or characterizations. A representative
of any party whether or not a lawyer
shall observe the traditional respon-
sibilities of lawyers as officers of the
court and use best efforts to restrain
the principal represented from impro-
prieties in connection with a pro-
ceeding.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10387, Mar. 26, 1986]

§18b.91 Improper conduct.

With respect to any proceeding it is
improper for any interested person to
attempt to sway the judgment of the
reviewing authority by undertaking to
bring pressure or influence to bear
upon the reviewing authority or any
officer having a responsibility for a de-
cision in the proceeding, or decisional
staff. It is improper that such inter-
ested persons or any members of the
Department of Veterans Affairs’s staff
or the presiding officer give statements
to communications media, by paid ad-
vertisement or otherwise, designed to
influence the judgment of any officer
having a responsibility for a decision in
the proceeding, or decisional staff. It is
improper for any person to solicit com-
munications to any such officer, or
decisional staff, other than proper com-
munications by parties or amici curiae.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10387, Mar. 26, 1986]

§18b.92

Only persons employed by or as-
signed to work with the reviewing au-
thority who perform no investigative
or prosecuting function in connection

Ex parte communications.
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§18b.95

with a proceeding shall communicate
ex parte with the reviewing authority
or the presiding officer, or any em-
ployee or person involved in the
decisional process in such proceedings
with respect to the merits of that or a
factually related proceeding. The re-
viewing authority, the presiding offi-
cer, or any employee or person in-
volved in the decisional process of a
proceeding shall communicate ex parte
with respect to the merits of that or a
factually related proceeding only with
persons employed by or assigned to
work with them and who perform no
investigative or prosecuting function
in connection with the proceeding.

§18b.93 Expeditious treatment.

Requests for expeditious treatment
of matters pending before the review-
ing authority or the presiding officer
are deemed communications on the
merits, and are improper except when
forwarded from parties to a proceeding
and served upon all other parties there-
to. Such communications should be in
the form of a motion.

§18b.94 Matters not prohibited.

A request for information which
merely inquires about the status of a
proceeding without discussing issues or
expressing points of view is not deemed
an ex parte communication. Such re-
quests should be directed to the civil
rights hearing clerk. Communications
with respect to minor procedural mat-
ters or inquiries or emergency requests
for extensions of time are not deemed
ex parte communications prohibited by
§18b.92. Where feasible, however, such
communications should be by letter
with copies to all parties. Ex parte
communications between a respondent
and the responsible agency official or
the Secretary with respect to securing
such respondent’s voluntary compli-
ance with any requirement of part 18 of
this chapter are not prohibited.

§18b.95

tions.

Filing of ex parte communica-

A prohibited communication in writ-
ing received by the Secretary, the re-
viewing authority, or by the presiding
officer, shall be made public by placing
it in the correspondence file of the
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docket in the case and will not be con-
sidered as part of the record for deci-
sion. If the prohibited communication
is received orally, a memorandum set-
ting forth its substance shall be made
and filed in the correspondence section
of the docket in the case. A person re-
ferred to in such memorandum may file
a comment for inclusion in the docket
if the memorandum is considered to be
incorrect.

[35 FR 10760, July 2, 1970, as amended at 51
FR 10387, Mar. 26, 1986]

PART 19—BOARD OF VETERANS’
APPEALS: APPEALS REGULATIONS

Subpart A—Operation of the Board of
Veterans’ Appeals

Sec.
19.1
19.2
19.3
19.4
19.5

Establishment of the Board.

Composition of the Board; Titles.

Assignment of proceedings.

Principal functions of the Board.

Criteria governing disposition of ap-
peals.

19.6 [Reserved]

19.7 The decision.

19.8 Content of Board decision, remand, or
order in simultaneously contested
claims.

19.9 Remand or referral for further action.

19.10 [Reserved]

19.11 Reconsideration panel.

19.12 Disqualification of Members.

19.13 Delegation of authority to Chairman
and Vice Chairman, Board of Veterans’
Appeals.

19.14 Delegation of authority—Appeals reg-

ulations.

Subpart B—Appeals Processing by Agency
of Original Jurisdiction

19.25 Notification by agency of original ju-
risdiction of right to appeal.

19.26 Action by agency of original jurisdic-
tion on Notice of Disagreement.

19.27 Adequacy of Notice of Disagreement
questioned within the agency of original
jurisdiction.

19.28 Determination that a Notice of Dis-
agreement is inadequate protested by
claimant or representative.

19.29 Statement of the Case.

19.30 Furnishing the Statement of the Case
and instructions for filing a Substantive
Appeal.

19.31 Supplemental statement of the case.

19.32 Closing of appeal for failure to respond
to Statement of the Case.

19.33 Timely filing of Notice of Disagree-
ment or Substantive Appeal questioned
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within the agency of original jurisdic-
tion.

19.34 Determination that Notice of Dis-
agreement or Substantive Appeal was
not timely filed protested by claimant or
representative.

19.35 Certification of appeals.

19.36 Notification of certification of appeal
and transfer of appellate record.

19.37 Consideration of additional evidence
received by the agency of original juris-
diction after an appeal has been initi-
ated.

19.38 Action by agency of original jurisdic-
tion when remand received.

19.39-19.49 [Reserved]

Subpart C—Administrative Appeals

19.50 Nature and form of administrative ap-
peal.

19.51 Officials authorized to file administra-
tive appeals and time limits for filing.
19.52 Notification to claimant of filing of

administrative appeal.

19.53 Restriction as to change in payments
pending determination of administrative
appeals.

19.54-19.74 [Reserved]

Subpart D—Hearings Before the Board of
Veterans’ Appeals at Department of
Veterans Affairs Field Facilities

19.75 Hearing docket.

19.76 Notice of time and place of hearing be-
fore the Board of Veterans’ Appeals at
Department of Veterans Affairs field fa-
cilities.

19.77-19.99 [Reserved]

Subpart E—Simultaneously Contested
Claims

19.100 Notification of right to appeal in si-
multaneously contested claims.

19.101 Notice to contesting parties on re-
ceipt of Notice of Disagreement in simul-
taneously contested claims.

19.102 Notice of appeal to other contesting
parties in simultaneously contested
claims.

APPENDIX A TO PART 19—CROSS-REFERENCES

AUTHORITY: 38 U.S.C. 501(a), unless other-
wise noted.

SOURCE: 57 FR 4104, Feb. 3, 1992, unless oth-
erwise noted.
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Subpart A—Operation of the
Board of Veterans’ Appeails

§19.1 Establishment of the Board.

The Board of Veterans’ Appeals is es-
tablished by authority of, and func-
tions pursuant to, title 38, United
States Code, chapter 71.

§19.2 Composition of the Board; Titles.

(a) The Board consists of a Chairman,
Vice Chairman, Deputy Vice Chairmen,
Members and professional, administra-
tive, clerical and stenographic per-
sonnel. Deputy Vice Chairmen are
Members of the Board who are ap-
pointed to that office by the Secretary
upon the recommendation of the Chair-
man.

(b) A member of the Board (other
than the Chairman) may also be known
as a Veterans Law Judge. An indi-
vidual designated as an acting member
pursuant to 38 U.S.C. 7101(c)(1) may
also be known as an acting Veterans
Law Judge.

(Authority: 38 U.S.C. 501(a), 512, 7101(a))
[68 FR 6625, Feb. 10, 2003]

§19.3 Assignment of proceedings.

(a) Assignment. The Chairman may
assign a proceeding instituted before
the Board, including any motion, to an
individual Member or to a panel of
three or more Members for adjudica-
tion or other appropriate action. The
Chairman may participate in a pro-
ceeding assigned to a panel of Mem-
bers.

(Authority: 38 U.S.C. 7102)

(b) Inability to serve. If a Member is
unable to participate in the disposition
of a proceeding or motion to which the
Member has been assigned, the Chair-
man may assign the proceeding or mo-
tion to another Member or substitute
another Member (in the case of a pro-
ceeding or motion assigned to a panel).

(Authority: 38 U.S.C. 7101(a), 7102)
[61 FR 20448, May 7, 1996]

§19.4 Principal functions of the Board.

The principal functions of the Board
are to make determinations of appel-
late jurisdiction, consider all applica-
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§19.7

tions on appeal properly before it, con-
duct hearings on appeal, evaluate the
evidence of record, and enter decisions
in writing on the questions presented
on appeal.

(Authority: 38 U.S.C. 7102, 7104, 7107)

§19.5 Criteria governing disposition of
appeals.

In the consideration of appeals, the
Board is bound by applicable statutes,
regulations of the Department of Vet-
erans Affairs, and precedent opinions of
the General Counsel of the Department
of Veterans Affairs. The Board is not
bound by Department manuals, circu-
lars, or similar administrative issues.

(Authority: 38 U.S.C. 501(a), 7104(c))
§19.6 [Reserved]

§19.7 The decision.

(a) Decisions based on entire record.
The appellant will not be presumed to
be in agreement with any statement of
fact contained in a Statement of the
Case to which no exception is taken.
Decisions of the Board are based on a
review of the entire record.

(Authority: 38 U.S.C. 7104(a), 7105(d)(4))

(b) Content. The decision of the Board
will be in writing and will set forth
specifically the issue or issues under
appellate consideration. Except with
respect to issues remanded to the agen-
cy of original jurisdiction for further
development of the case and appeals
which are dismissed because the issue
has been resolved by administrative ac-
tion or because an appellant seeking
nonmonetary benefits has died while
the appeal was pending, the decision
will also include separately stated find-
ings of fact and conclusions of law on
all material issues of fact and law pre-
sented on the record, the reasons or
bases for those findings and conclu-
sions, and an order granting or denying
the benefit or benefits sought on appeal
or dismissing the appeal.

(Authority: 38 U.S.C. 7104(d))
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(c) A decision by a panel of Members
will be by a majority vote of the panel
Members.

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996]

§19.8 Content of Board decision, re-
mand, or order in simultaneously
contested claims.

The content of the Board’s decision,
remand, or order in appeals involving a
simultaneously contested claim will be
limited to information that directly af-
fects the issues involved in the con-
tested claim. Appellate issues that do
not involve all of the contesting par-
ties will be addressed in one or more
separate written decisions, remands, or
orders that will be furnished only to
the appellants concerned and their rep-
resentatives, if any.

(Authority: 5 U.S.C. 552a(b), 38 U.S.C. 5701(a))
[61 FR 68666, Dec. 30, 1996]

§19.9 Remand or referral for further
action.

(a) Remand. If further evidence, clari-
fication of the evidence, correction of a
procedural defect, or any other action
is essential for a proper appellate deci-
sion, a Veterans Law Judge or panel of
Veterans Law Judges shall remand the
case to the agency of original jurisdic-
tion, specifying the action to be under-
taken.

(b) Referral. The Board shall refer to
the agency of original jurisdiction for
appropriate consideration and handling
in the first instance all claims reason-
ably raised by the record that have not
been initially adjudicated by the agen-
cy of original jurisdiction, except for
claims over which the Board has origi-
nal jurisdiction.

(c) Remand for a Statement of the Case.
In cases before the Board in which a
claimant has timely filed a Notice of
Disagreement with a determination of
the agency of original jurisdiction on a
claim, but the record reflects that the
agency of original jurisdiction has not
subsequently granted the claim in full
and has not furnished the claimant
with a Statement of the Case, the
Board shall remand the claim to the
agency of original jurisdiction with in-
structions to prepare and issue a State-
ment of the Case in accordance with
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the provisions of subpart B of this part.
A remand for a Statement of the Case
is not required if the claimant, con-
sistent with the withdrawal require-
ments of §20.204 of this chapter, with-
draws the Notice of Disagreement.

(d) Exceptions. A remand or referral
to the agency of original jurisdiction is
not necessary for any of the following
purposes:

(1) Clarifying a procedural matter be-
fore the Board, including the appel-
lant’s choice of representative before
the Board, the issues on appeal, or re-
quests for a hearing before the Board;

(2) Considering law not already con-
sidered by the agency of original juris-
diction, including, but not limited to,
statutes, regulations, and court deci-
sions;

(3) Reviewing additional evidence re-
ceived by the Board, if, pursuant to
§20.1304(c) of this chapter, the appel-
lant or the appellant’s representative
waives the right to initial consider-
ation by the agency of original juris-
diction, or if the Board determines that
the benefit or benefits to which the evi-
dence relates may be fully allowed on
appeal;

(4) Requesting an opinion under
§20.901 of this chapter;

(5) Supplementing the record with a
recognized medical treatise; or

(6) Considering a matter over which
the Board has original jurisdiction.

(Authority: 38 U.S.C. 7102, 7103(c), 7104(a),
7105).

[67 FR 3104, Jan. 23, 2002, as amended at 69
FR 53808, Sept. 3, 2004; 76 FR 17547, Mar. 30,
2011]

§19.10 [Reserved]

§19.11 Reconsideration panel.

(a) Assignment of Members. When a
motion for reconsideration is allowed,
the Chairman will assign a panel of
three or more Members of the Board,
which may include the Chairman, to
conduct the reconsideration.

(b) Number of Members constituting a
reconsideration panel. In the case of a
matter originally heard by a single
Member of the Board, the case shall be
referred to a panel of three Members of
the Board. In the case of a matter
originally heard by a panel of Members
of the Board, the case shall be referred
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to an enlarged panel, consisting of
three or more Members than the origi-
nal panel. In order to obtain a majority
opinion, the number of Members as-
signed to a reconsideration panel may
be increased in successive increments
of three.

(c) Members included in the reconsider-
ation panel. The reconsideration panel
may not include any Member who par-
ticipated in the decision that is being
reconsidered. Additional Members will
be assigned in accordance with para-
graph (b) of this section.

(Authority: 38 U.S.C. 7102, 7103)
[61 FR 20449, May 7, 1996]

§19.12 Disqualification of Members.

(a) General. A Member of the Board
will disqualify himself or herself in a
hearing or decision on an appeal if that
appeal involves a determination in
which he or she participated or had su-
pervisory responsibility in the agency
of original jurisdiction prior to his or
her appointment as a Member of the
Board, or where there are other cir-
cumstances which might give the im-
pression of bias either for or against
the appellant.

(Authority: 38 U.S.C. 7102, 7104)

(b) Appeal on same issue subsequent to
decision on administrative appeal. Any
Member of the Board who made the de-
cision on an administrative appeal will
disqualify himself or herself from act-
ing on a subsequent appeal by the
claimant on the same issue.

(Authority: 38 U.S.C. 7102, 7104, 7106)

(c) Disqualification of Members by the
Chairman. The Chairman of the Board,
on his or her own motion, may dis-
qualify a Member from acting in an ap-
peal on the grounds set forth in para-
graphs (a) and (b) of this section and in
those cases where a Member is unable
or unwilling to act.

(Authority: 38 U.S.C. 7102, 7104, 7106)

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996]
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§19.13 Delegation of authority to
Chairman and Vice Chairman,

Board of Veterans’ Appeals.

The Chairman and/or Vice Chairman
have authority delegated by the Sec-
retary of Veterans Affairs to:

(a) Approve the assumption of appel-
late jurisdiction of an adjudicative de-
termination which has not become
final in order to grant a benefit, and

(b) Order VA Central Office inves-
tigations of matters before the Board.

(Authority: 38 U.S.C. 303, 512(a))

§19.14 Delegation of authority—Ap-
peals regulations.

(a) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in §§19.3(b) and 19.12(c)
of this part may also be exercised by
the Vice Chairman of the Board.

(b) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in §19.11 of this part
may also be exercised by the Vice
Chairman of the Board and by Deputy
Vice Chairmen of the Board.

(Authority: 38 U.S.C. 512(a), 7102, 7104)

[67 FR 4104, Feb. 3, 1992, as amended at 70 FR
8930, Feb. 24, 2005]

Subpart B—Appeals Processing by
Agency of Original Jurisdiction

§19.25 Notification by agency of origi-
nal jurisdiction of right to appeal.

The claimant and his or her rep-
resentative, if any, will be informed of
appellate rights provided by 38 U.S.C.
chapters 71 and 72, including the right
to a personal hearing and the right to
representation. The agency of original
jurisdiction will provide this informa-
tion in each notification of a deter-
mination of entitlement or nonentitle-
ment to Department of Veterans Af-
fairs benefits.

(Authority: 38 U.S.C. 7105(a))

§19.26 Action by agency of original ju-
risdiction on Notice of Disagree-
ment.

(a) Initial action. When a timely No-
tice of Disagreement (NOD) is filed, the
agency of original jurisdiction (AOJ)
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must reexamine the claim and deter-
mine whether additional review or de-
velopment is warranted.

(b) Unclear communication or disagree-
ment. If within one year after mailing
an adverse decision (or 60 days for si-
multaneously contested claims), the
AQOJ receives a written communication
expressing dissatisfaction or disagree-
ment with the adverse decision, but the
AOJ cannot clearly identify that com-
munication as expressing an intent to
appeal, or the AOJ cannot identify
which denied claim(s) the claimant
wants to appeal, then the AOJ will con-
tact the claimant to request clarifica-
tion of the claimant’s intent. This con-
tact may be either oral or written.

(1) For oral contacts, VA will contact
whoever filed the communication. VA
will make a written record of any oral
clarification request conveyed to the
claimant including the date of the ad-
verse decision involved and the re-
sponse. In any request for clarification,
the AOJ will explain that if a response
to this request is not received within
the time period described in paragraph
(c) of this section, the earlier, unclear
communication will not be considered
an NOD as to any adverse decision for
which clarification was requested.

(2) For written contacts, VA will
mail a letter requesting clarification
to the claimant and send a copy to his
or her representative and fiduciary, if
any.

(c) Response required from claimant—
(1) Time to respond. The claimant must
respond to the AOJ’s request for clari-
fication within the later of the fol-
lowing dates:

(i) 60 days after the date of the AOJ’s
clarification request; or

(ii) One year after the date of mailing
of notice of the adverse decision being
appealed (60 days for simultaneously
contested claims).

(2) Failure to respond. If the claimant
fails to provide a timely response, the
previous communication from the
claimant will not be considered an
NOD as to any claim for which clari-
fication was requested. The AOJ will
not consider the claimant to have ap-
pealed the decision(s) on any claim(s)
as to which clarification was requested
and not received.
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(d) Action following clarification. When
clarification of the claimant’s intent
to file an NOD is obtained, the AOJ
will reexamine the claim and deter-
mine whether additional review or de-
velopment is warranted. If no further
review or development is required, or
after necessary review or development
is completed, the AOJ will prepare a
Statement of the Case pursuant to
§19.29 unless the disagreement is re-
solved by a grant of the benefit(s)
sought on appeal or the NOD is with-
drawn by the claimant.

(e) Representatives and fiduciaries. For
the purpose of the requirements in
paragraphs (b) through (d) of this sec-
tion, references to the ‘‘claimant’” in-
clude reference to the claimant or his
or her representative, if any, or to his
or her fiduciary, if any, as appropriate.

(Authority: 38 U.S.C. 501, 7105, 7105A)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0674)

[71 FR 56871, Sept. 28, 2006]

§19.27 Adequacy of Notice of Disagree-
ment questioned within the agency
of original jurisdiction.

If, after following the procedures set
forth in 38 CFR 19.26, there remains
within the agency of original jurisdic-
tion a conflict of opinion or a question
pertaining to a claim regarding wheth-
er a written communication expresses
an intent to appeal or as to which de-
nied claims a claimant wants to ap-
peal, the procedures for an administra-
tive appeal, as set forth in 38 CFR
19.50-19.53, must be followed.

(Authority: 38 U.S.C. 501, 7105, 7106)
[71 FR 56872, Sept. 28, 2006]

§19.28 Determination that a Notice of
Disagreement is inadequate pro-
tested by claimant or representa-
tive.

Whether a Notice of Disagreement is
adequate is an appealable issue. If the
claimant or his or her representative
protests an adverse determination
made by the agency of original juris-
diction with respect to the adequacy of
a Notice of Disagreement, the claimant
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will be furnished a Statement of the
Case.

(Authority: 38 U.S.C. 7105)

§19.29 Statement of the Case.

The Statement of the Case must be
complete enough to allow the appellant
to present written and/or oral argu-
ments before the Board of Veterans’
Appeals. It must contain:

(a) A summary of the evidence in the
case relating to the issue or issues with
which the appellant or representative
has expressed disagreement;

(b) A summary of the applicable laws
and regulations, with appropriate cita-
tions, and a discussion of how such
laws and regulations affect the deter-
mination; and

(c) The determination of the agency
of original jurisdiction on each issue
and the reasons for each such deter-
mination with respect to which dis-
agreement has been expressed.

(Authority: 38 U.S.C. 7105(d)(1))

§19.30 Furnishing the Statement of
the Case and instructions for filing
a Substantive Appeal.

(a) To whom the Statement of the Case
is furnished. The Statement of the Case
will be forwarded to the appellant at
the latest address of record and a sepa-
rate copy provided to his or her rep-
resentative (if any).

(b) Information furnished with the
Statement of the Case. With the State-
ment of the Case, the appellant and the
representative will be furnished infor-
mation on the right to file, and time
limit for filing, a Substantive Appeal;
information on hearing and representa-
tion rights; and a VA Form 9, ‘‘Appeal
to Board of Veterans’ Appeals.”

(Authority: 38 U.S.C. 7105)

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996]

§19.31 Supplemental statement of the
case.

(a) Purpose and limitations. A ‘‘Sup-
plemental Statement of the Case,” so
identified, is a document prepared by
the agency of original jurisdiction to
inform the appellant of any material
changes in, or additions to, the infor-
mation included in the Statement of
the Case or any prior Supplemental
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Statement of the Case. In no case will
a Supplemental Statement of the Case
be used to announce decisions by the
agency of original jurisdiction on
issues not previously addressed in the
Statement of the Case, or to respond to
a notice of disagreement on newly ap-
pealed issues that were not addressed
in the Statement of the Case. The
agency of original jurisdiction will re-
spond to notices of disagreement on
newly appealed issues not addressed in
the Statement of the Case using the
procedures in §§19.29 and 19.30 of this
part (relating to statements of the
case).

(b) When furnished. The agency of
original jurisdiction will furnish the
appellant and his or her representative,
if any, a Supplemental Statement of
the Case if:

(1) The agency of original jurisdic-
tion receives additional pertinent evi-
dence after a Statement of the Case or
the most recent Supplemental State-
ment of the Case has been issued and
before the appeal is certified to the
Board of Veterans’ Appeals and the ap-
pellate record is transferred to the
Board;

(2) A material defect in the State-
ment of the Case or a prior Supple-
mental statement of the Case is discov-
ered; or

(3) For any other reason the State-
ment of the Case or a prior Supple-
mental Statement of the Case is inad-
equate.

(c) Pursuant to remand from the Board.
The agency of original jurisdiction will
issue a Supplemental Statement of the
Case if, pursuant to a remand by the
Board, it develops the evidence or cures
a procedural defect, unless:

(1) The only purpose of the remand is
to assemble records previously consid-
ered by the agency of original jurisdic-
tion and properly discussed in a prior
Statement of the Case or Supplemental
Statement of the Case; or

(2) The Board specifies in the remand
that a Supplemental Statement of the
Case is not required.

(d) Exception. Paragraph (b)(1) of this
section does not apply in proceedings
before the General Counsel conducted
under part 14 of this chapter to cancel
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accreditation or to review fee agree-
ments and expenses for reasonableness.

(Authority: 38 U.S.C. 7105(d); 38 U.S.C. 5902,
5903, 5904)

[67 FR 3104, Jan. 23, 2002, as amended at 73
FR 29879, May 22, 2008]

§19.32 Closing of appeal for failure to
respond to Statement of the Case.

The agency of original jurisdiction
may close the appeal without notice to
an appellant or his or her representa-
tive for failure to respond to a State-
ment of the Case within the period al-
lowed. However, if a Substantive Ap-
peal is subsequently received within
the 1-year appeal period (60-day appeal
period for simultaneously contested
claims), the appeal will be considered
to be reactivated.

(Authority: 38 U.S.C. 7105(d)(3))

§19.33 Timely filing of Notice of Dis-
agreement or Substantive Appeal
questioned within the agency of
original jurisdiction.

If, within the agency of original ju-
risdiction, there is a question as to the
timely filing of a Notice of Disagree-
ment or Substantive Appeal, the proce-
dures for an administrative appeal
must be followed.

(Authority: 38 U.S.C. 7105, 7106)

§19.34 Determination that Notice of
Disagreement or Substantive Ap-
peal was not timely filed protested
by claimant or representative.

Whether a Notice of Disagreement or
Substantive Appeal has been filed on
time is an appealable issue. If the
claimant or his or her representative
protests an adverse determination
made by the agency of original juris-
diction with respect to timely filing of
the Notice of Disagreement or Sub-
stantive Appeal, the claimant will be
furnished a Statement of the Case.

(Authority: 38 U.S.C. 7105)

§19.35 Certification of appeals.

Following receipt of a timely Sub-
stantive Appeal, the agency of original
jurisdiction will certify the case to the
Board of Veterans’ Appeals. Certifi-
cation is accomplished by the comple-
tion of VA Form 8, ‘“‘Certification of
Appeal.” The certification is used for
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administrative purposes and does not
serve to either confer or deprive the
Board of Veterans’ Appeals of jurisdic-
tion over an issue.

(Authority: 38 U.S.C. 7105)

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 17, 1996; 66 FR 53339, Oct. 22, 2001]

§19.36 Notification of certification of
appeal and transfer of appellate
record.

When an appeal is certified to the
Board of Veterans’ Appeals for appel-
late review and the appellate record is
transferred to the Board, the appellant
and his or her representative, if any,
will be notified in writing of the cer-
tification and transfer and of the time
limit for requesting a change in rep-
resentation, for requesting a personal
hearing, and for submitting additional
evidence described in Rule of Practice
1304 (§20.1304 of this chapter). Provi-
sions in this section for submitting ad-
ditional evidence and references to
§20.1304 do not apply in proceedings be-
fore the General Counsel conducted
under part 14 of this chapter to suspend
or cancel accreditation or to review fee
agreements and expenses for reason-
ableness.

(Authority: 38 U.S.C. 7105; 38 U.S.C. 5902, 5903,
5904)

[67 FR 4104, Feb. 3, 1992, as amended at 73 FR
29879, May 22, 2008]

§19.37 Consideration of additional evi-
dence received by the agency of
original jurisdiction after an appeal
has been initiated.

(a) Evidence received prior to transfer of
records to Board of Veterans’ Appeals.
Evidence received by the agency of
original jurisdiction prior to transfer
of the records to the Board of Veterans’
Appeals after an appeal has been initi-
ated (including evidence received after
certification has been completed) will
be referred to the appropriate rating or
authorization activity for review and
disposition. If the Statement of the
Case and any prior Supplemental
Statements of the Case were prepared
before the receipt of the additional evi-
dence, a Supplemental Statement of
the Case will be furnished to the appel-
lant and his or her representative as
provided in §19.31 of this part, unless
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the additional evidence received dupli-
cates evidence previously of record
which was discussed in the Statement
of the Case or a prior Supplemental
Statement of the Case or the addi-
tional evidence is not relevant to the
issue, or issues, on appeal.

(b) Evidence received after transfer of
records to the Board of Veterans’ Appeals.
Additional evidence received by the
agency of original jurisdiction after
the records have been transferred to
the Board of Veterans’ Appeals for ap-
pellate consideration will be forwarded
to the Board if it has a bearing on the
appellate issue or issues. The Board
will then determine what action is re-
quired with respect to the additional
evidence.

(c) The provisions of this section do
not apply in proceedings before the
General Counsel conducted under part
14 of this chapter to cancel accredita-
tion or to review fee agreements and
expenses for reasonableness.

(Authority: 38 U.S.C. 7105(d)(1), 5902, 5903,
5904)

[67 FR 4104, Feb. 3, 1992, as amended at 73 FR
29879, May 22, 2008]

§19.38 Action by agency of original ju-
risdiction when remand received.

When a case is remanded by the
Board of Veterans’ Appeals, the agency
of original jurisdiction will complete
the additional development of the evi-
dence or procedural development re-
quired. Following completion of the de-
velopment, the case will be reviewed to
determine whether the additional de-
velopment, together with the evidence
which was previously of record, sup-
ports the allowance of all benefits
sought on appeal. If so, the appellant
and his or her representative, if any,
will be promptly informed. If any bene-
fits sought on appeal remain denied fol-
lowing this review, the agency of origi-
nal jurisdiction will issue a Supple-
mental Statement of the Case con-
cerning the additional development
pertaining to those issues in accord-
ance with the provisions of §19.31 of
this part. Following the 30-day period
allowed for a response to the Supple-
mental Statement of the Case pursuant
to Rule of Practice 302, paragraph (c)
(§20.302(c) of this chapter), the case will
be returned to the Board for further ap-
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pellate processing unless the appeal is
withdrawn or review of the response to
the Supplemental Statement of the
Case results in the allowance of all
benefits sought on appeal. Remanded
cases will not be closed for failure to
respond to the Supplemental State-
ment of the Case.

(Authority 38 U.S.C. 7105(d)(1))

[67 FR 4104, Feb. 3, 1992, as amended at 69 FR
53808, Sept. 3, 2004; 73 FR 40748, July 16, 2008]

§§19.39-19.49 [Reserved]

Subpart C—Administrative
Appeals

§19.50 Nature and form of administra-
tive appeal.

(a) General. An administrative appeal
from an agency of original jurisdiction
determination is an appeal taken by an
official of the Department of Veterans
Affairs authorized to do so to resolve a
conflict of opinion or a question per-
taining to a claim involving benefits
under laws administered by the Depart-
ment of Veterans Affairs. Such appeals
may be taken not only from determina-
tions involving dissenting opinions, but
also from unanimous determinations
denying or allowing the benefit
claimed in whole or in part.

(b) Form of Appeal. An administrative
appeal is entered by a memorandum
entitled ‘‘Administrative Appeal”’ in
which the issues and the basis for the
appeal are set forth.

(Authority: 38 U.S.C. 7106)

§19.51 Officials authorized to file ad-
ministrative appeals and time limits
for filing.

The Secretary of Veterans Affairs au-
thorizes certain officials of the Depart-
ment of Veterans Affairs to file admin-
istrative appeals within specified time
limits, as follows:

(a) Central Office—(1) Officials. The
Under Secretary for Benefits or a serv-
ice director of the Veterans Benefits
Administration, the Under Secretary
for Health or a service director of the
Veterans Health Administration, and
the General Counsel.

(2) Time limit. Such officials must file
an administrative appeal within 1 year
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from the date of mailing notice of such
determination to the claimant.

(b) Agencies of original jurisdiction—(1)
Officials. Directors, adjudication offi-
cers, and officials at comparable levels
in field offices deciding any claims for
benefits, from any determination origi-
nating within their established juris-
diction.

(2) Time limit. The Director or com-
parable official must file an adminis-
trative appeal within 6 months from
the date of mailing notice of the deter-
mination to the claimant. Officials
below the level of Director must do so
within 60 days from such date.

(¢c) The date of mailing. With respect
to paragraphs (a) and (b) of this sec-
tion, the date of mailing notice of the
determination to the claimant will be
presumed to be the same as the date of
the letter of notification to the claim-
ant.

(Authority: 38 U.S.C. 7106)

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996]

§19.52 Notification to claimant of fil-
ing of administrative appeal.

When an administrative appeal is en-
tered, the claimant and his or her rep-
resentative, if any, will be promptly
furnished a copy of the memorandum
entitled ‘‘Administrative Appeal,” or
an adequate summary thereof, out-
lining the question at issue. They will
be allowed a period of 60 days to join in
the appeal if they so desire. The claim-
ant will also be advised of the effect of
such action and of the preservation of
normal appeal rights if he or she does
not elect to join in the administrative
appeal.

(Authority: 38 U.S.C. 7106)

§19.53 Restriction as to change in pay-
ments pending determination of ad-
ministrative appeals.

If an administrative appeal is taken
from a review or determination by the
agency of original jurisdiction pursu-
ant to §§19.50 and 19.51 of this part,
that review or determination may not
be used to effect any change in pay-
ments until after a decision is made by
the Board of Veterans’ Appeals.

(Authority: 38 U.S.C. 7106)
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§§19.54-19.74 [Reserved]

Subpart D—Hearings Before the
Board of Veterans’ Appeals at
Department of Veterans Af-
fairs Field Facilities

§19.75 Field hearing docket.

Hearings on appeal held at Depart-
ment of Veterans Affairs field facilities
will be scheduled for each area served
by a regional office in accordance with
the place of each case on the Board’s
docket, established under §20.900 of
this chapter, relative to other cases for
which hearings are scheduled to be held
within that area. Such scheduling is
subject to §20.704(f) of this chapter per-
taining to advancement of a case on
the hearing docket.

(Authority: 38 U.S.C. 7107)
[656 FR 14471, Mar. 17, 2000]

§19.76 Notice of time and place of
hearing before the Board of Vet-
erans’ Appeals at Department of
Veterans Affairs field facilities.

The agency of original jurisdiction
will notify the appellant and his or her
representative of the place and time of
a hearing before the Board of Veterans’
Appeals at a Department of Veterans
Affairs field facility not less than 30
days prior to the hearing date. This
time limitation does not apply to hear-
ings which have been rescheduled due
to a postponement requested by an ap-
pellant, or on his or her behalf, or due
to the prior failure of an appellant to
appear at a scheduled hearing before
the Board of Veterans’ Appeals at a De-
partment of Veterans Affairs field fa-
cility with good cause. The right to no-
tice at least 30 days in advance will be
deemed to have been waived if an ap-
pellant accepts an earlier hearing date
due to the cancellation of another pre-
viously scheduled hearing.

(Authority: 38 U.S.C. 7107)

[61 FR 20449, May 7, 1996, as amended at 61
FR 43008, Aug. 20, 1996]
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§§19.77-19.99 [Reserved]

Subpart E—Simultaneously
Contested Claims

§19.100 Notification of right to appeal
in simultaneously contested claims.

All interested parties will be specifi-
cally notified of the action taken by
the agency of original jurisdiction in a
simultaneously contested claim and of
the right and time limit for initiation
of an appeal, as well as hearing and
representation rights.

(Authority: 38 U.S.C. T105A(a))

§19.101 Notice to contesting parties on
receipt of Notice of Disagreement in
simultaneously contested claims.

Upon the filing of a Notice of Dis-
agreement in a simultaneously con-
tested claim, all interested parties and
their representatives will be furnished
a copy of the Statement of the Case.
The Statement of the Case so furnished
will contain only information which di-
rectly affects the payment or potential
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payment of the benefit(s) which is (are)
the subject of that contested claim.
The interested parties who filed No-
tices of Disagreement will be duly noti-
fied of the right to file, and the time
limit within which to file, a Sub-
stantive Appeal and will be furnished
with VA Form 9, ‘““Appeal to Board of
Veterans’ Appeals.”

(Authority: 38 U.S.C. T105A(b))

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996]

§19.102 Notice of appeal to other con-
testing parties in simultaneously
contested claims.

When a Substantive Appeal is filed in
a simultaneously contested claim, the
content of the Substantive Appeal will
be furnished to the other contesting
parties to the extent that it contains
information which could directly affect
the payment or potential payment of
the benefit which is the subject of the
contested claim.

(Authority: 38 U.S.C. T105A(b))

APPENDIX A TO PART 19—CROSS-REFERENCES

Cross-reference

Title of cross-referenced material or comment

38 CFR 14.507(b) ..............
Affairs.

See re “precedent opinions” of the General Counsel of the Department of Veterans

38 CFR 20.1303 .
38 CFR 20.905
38 CFR 2.66
38 CFR 19.52 ..
38 CFR 19.100
38 CFR 20.302 ...

38 CFR 20.202 ...
38 CFR 20.302 ...

38 CFR 20.501 ...

19.33 ... 38 CFR 19.50-19.53 .
19.50 ........ 38 CFR 19.53

19.76 ... 38 CFR 20.704 ............
19.100 ...... 38 CFR 20.713 ...
19.101 ... 38 CFR 19.30

38 CFR 19.50-19.53 .

Rule 1303. Nonprecedential nature of Board decisions.

Rule 905. Vacating a decision.

Contains similar provisions.

Notification to claimant of filing of administrative appeal.

Notification of right to appeal in simultaneously contested claims.

Rule 302. Time limit for filing Notice of Disagreement, Substantive Appeal, and re-
sponse to Supplemental Statement of the Case.

See re administrative appeals.

Rule 202. Substantive Appeal.

Rule 302. Time limit for filing Notice of Disagreement, Substantive Appeal, and re-
sponse to Supplemental Statement of the Case.

Rule 501. Time limits for filing Notice of Disagreement, Substantive Appeal, and re-
sponse to Supplemental Statement of the Case in simultaneously contested
claims.

See re administrative appeals.

Restriction as to change in payments pending determination of administrative ap-
peals.

Rule 704. Scheduling and notice of hearings conducted by traveling Sections of the
Board of Veterans’ Appeals at Department of Veterans Affairs field facilities.

Rule 713. Hearings in simultaneously contested claims.

Furnishing the Statement of the Case and instructions for filing a Substantive Ap-
peal.
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PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

Subpart A—General

Sec.

20.1 Rule 1. Purpose and construction of
Rules of Practice.

20.2 Rule 2. Procedure in absence of specific
Rule of Practice.

20.3 Rule 3. Definitions.

20.4-20.99 [Reserved]

Subpart B—The Board

20.100 Rule 100. Name, business hours, and
mailing address of the Board.

20.101 Rule 101. Jurisdiction of the Board.

20.102 Rule 102. Delegation of authority—
Rules of Practice.

20.103-20.199 [Reserved]

Subpart C—Commencement and
Perfection of Appeal

20.200
20.201
20.202

Rule 200. What constitutes an appeal.
Rule 201. Notice of Disagreement.
Rule 202. Substantive Appeal.

20.203 [Reserved]

20.204 Rule 204. Withdrawal of Appeal.
20.205-20.299 [Reserved]

Subpart D—Filing

20.300 Rule 300. Place of filing Notice of Dis-
agreement and Substantive Appeal.

20.301 Rule 301. Who can file an appeal.

20.302 Rule 302. Time limit for filing Notice
of Disagreement, Substantive Appeal,
and response to Supplemental Statement
of the Case.

20.303 Rule 303. Extension of time for filing
Substantive Appeal and response to Sup-
plemental Statement of the Case.

20.304 Rule 304. Filing additional evidence
does not extend time limit for appeal.
20.305 Rule 305. Computation of time limit

for filing.

20.306 Rule 306. Legal holidays.

20.307-20.399 [Reserved]

Subpart E—Administrative Appeals

20.400 Rule 400. Action by claimant or rep-
resentative on notification of adminis-
trative appeal.

20.401 Rule 401. Effect of decision on admin-
istrative or merged appeal on claimant’s
appellate rights.

20.402-20.499 [Reserved]

Subpart F—Simultaneously Contested
Claims

20.500 Rule 500. Who can file an appeal in si-
multaneously contested claims.
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20.501 Rule 501. Time limits for filing Notice
of Disagreement, Substantive Appeal,
and response to Supplemental Statement
of the Case in simultaneously contested
claims.

20.502 Rule 502. Time limit for response to
appeal by another contesting party in a
simultaneously contested claim.

20.503 Rule 503. Extension of time for filing
a Substantive Appeal in simultaneously
contested claims.

20.504 Rule 504. Notices sent to last address-
es of record in simultaneously contested
claims.

20.505-20.599 [Reserved]

Subpart G—Representation

20.600 Rule 600. Right to representation.

20.601-20.607 [Reserved]

20.608 Rule 608. Withdrawal of services by a
representative.

20.612-20.699 [Reserved]

Subpart H—Hearings on Appeal

20.700 Rule 700. General.

20.701 Rule 701. Who may present oral argu-
ment.

20.702 Rule 702. Scheduling and notice of
hearings conducted by the Board of Vet-
erans’ Appeals in Washington, DC.

20.703 Rule 703. When a hearing before the
Board of Veterans’ Appeals at a Depart-
ment of Veterans Affairs field facility
may be requested.

20.704 Rule 704. Scheduling and notice of
hearings conducted by the Board of Vet-
erans’ Appeals at Department of Vet-
erans Affairs field facilities.

20.705 Rule 705. Where hearings are con-
ducted.

20.706 Rule 706. Functions of the presiding
Member.

20.707 Rule 707. Designation of Member or
Members to conduct the hearing.

20.708 Rule 708. Prehearing conference.

20.709 Rule 709. Procurement of additional
evidence following a hearing.

20.710 Rule 710. Witnesses at hearings.

20.711 Rule 711. Subpoenas.

20.712 Rule 712. Expenses of appellants, rep-
resentatives, and witnesses incident to
hearings not reimbursable by the Gov-
ernment.

20.713 Rule 713. Hearings in simultaneously
contested claims.

20.714 Rule 714. Record of hearing.

20.715 Rule 715. Recording of hearing by ap-
pellant or representative.

20.716 Rule 716. Correction of hearing tran-
scripts.

20.717 Rule 717. Loss of hearing tapes or
transcripts—motion for new hearing.

20.718-20.799 [Reserved]
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Subpart I—Evidence

20.800 Rule 800. Submission of additional
evidence after initiation of appeal.
20.801-20.899 [Reserved]

Subpart J—Action by the Board

20.900 Rule 900. Order of consideration of ap-
peals.

20.901 Rule 901. Medical opinions and opin-
ions of the General Counsel.

20.902 Rule 902. Filing of requests for the
procurement of opinions.

20.903 Rule 903. Notification of evidence to
be considered by the Board and oppor-
tunity for response.

20.904 Rule 904. Vacating a decision.

20.905-20.999 [Reserved]

Subpart K—Reconsideration

20.1000 Rule 1000. When reconsideration is
accorded.

20.1001 Rule 1001. Filing and disposition of
motion for reconsideration.

20.1002 Rule 1002. [Reserved]

20.1003 Rule 1003. Hearings on reconsider-
ation.

20.1004-20.1099 [Reserved]

Subpart L—Finality

20.1100 Rule 1100. Finality of decisions of
the Board.

20.1101 Rule 1101. [Reserved]

20.1102 Rule 1102. Harmless error.

20.1103 Rule 1103. Finality of determinations
of the agency of original jurisdiction
where appeal is not perfected.

20.1104 Rule 1104. Finality of determinations
of the agency of original jurisdiction af-
firmed on appeal.

20.1105 Rule 1105. New claim after promulga-
tion of appellate decision.

20.1106 Rule 1106. Claim for death benefits
by survivor—prior unfavorable decisions
during veteran’s lifetime.

20.1107-20.1199 [Reserved]

Subpart M—Privacy Act

20.1200 Rule 1200. Privacy Act request—ap-
peal pending.

20.1201 Rule 1201. Amendment of appellate
decisions.

20.1202-20.1299 [Reserved]

Subpart N—Miscellaneous

20.1300 Rule 1300. Removal of Board records.

20.1301 Rule 1301. Disclosure of information.

20.1302 Rule 1302. Death of appellant during
pendency of appeal.

20.1303 Rule 1303. Nonprecedential nature of
Board decisions.

20.1304 Rule 1304. Request for change in rep-
resentation, request for personal hearing,
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or submission of additional evidence fol-
lowing certification of an appeal to the
Board of Veterans’ Appeals.

Subpart O—Revision of Decisions on
Grounds of Clear and Unmistakable Error

20.1400 Rule 1400. Motions to revise Board
decisions.

20.1401 Rule 1401. Definitions.

20.1402 Rule 1402. Inapplicability of other
rules.

20.1403 Rule 1403. What constitutes clear
and unmistakable error; what does not.

20.1404 Rule 1404. Filing and pleading re-
quirements; withdrawal.

20.1405 Rule 1405. Disposition.

20.1406 Rule 1406. Effect of revision; dis-
continuance or reduction of benefits.

20.1407 Rule 1407. Motions by the Board.

20.1408 Rule 1408. Special rules for simulta-
neously contested claims.

20.1409 Rule 1409. Finality and appeal.

20.1410 Rule 1410. Stays pending court ac-
tion.

20.1411 Rule 1411. Relationship to other stat-
utes.

Subpart P—Expedited Claims Adjudication
Initiative—Pilot Program

20.1500 Rule 1500. Expedited Claims Adju-
dication Initiative.

20.1501 Rule 1501. Definitions.

20.1502 Rule 1502. Eligibility.

20.1503 Rule 1503. Election, identification of
evidence, and representation.

20.1504 Rule 1504. Time limits.

20.1505 Rule 1505. Review of initial benefits
claim decision.

20.1506 Rule 1506. Board review of cases.

20.1507 Rule 1507. Hearings.

20.1508 Rule 1508. Waiver.

20.1509 Rule 1509. Compliance and revoca-
tion of participation.

20.1510 Rule 1510. Termination of the Initia-
tive.

APPENDIX A TO PART 20—CROSS-REFERENCES

AUTHORITY: 38 U.S.C. 501(a) and as noted in
specific sections.

SOURCE: 57 FR 4109, Feb. 3, 1992, unless oth-
erwise noted.

Subpart A—General

§20.1 Rule 1. Purpose and construc-
tion of Rules of Practice.

(a) Purpose. These rules establish the
practices and procedures governing ap-
peals to the Board of Veterans’ Ap-
peals.

(Authority: 38 U.S.C. 501(a), 7102, 7104)
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(b) Construction. These rules are to be
construed to secure a just and speedy
decision in every appeal.

(Authority: 38 U.S.C. 501(a), 5107, 7104)

§20.2 Rule 2. Procedure in absence of
specific Rule of Practice.

Where in any instance there is no ap-
plicable rule or procedure, the Chair-
man may prescribe a procedure which
is consistent with the provisions of
title 38, United States Code, and these
rules.

(Authority: 38 U.S.C. 501(a), 512(a), 7102, 7104)

§20.3 Rule 3. Definitions.

As used in these Rules:

(a) Agency of original jurisdiction
means the Department of Veterans Af-
fairs activity or administration, that
is, the Veterans Benefits Administra-
tion, Veterans Health Administration,
or National Cemetery Administration,
that made the initial determination on
a claim.

(b) Agent means a person who has
met the standards and qualifications
for accreditation outlined in §14.629(b)
of this chapter and who has been prop-
erly designated under the provisions of
Rule 604 (§20.604 of this part). It does
not include representatives recognized
under Rules 602, 603, or 605 (§20.602,
20.603, or §20.605 of this part).

(c) Appellant means a claimant who
has initiated an appeal to the Board of
Veterans’ Appeals by filing a Notice of
Disagreement pursuant to the provi-
sions of 38 U.S.C. 7105.

(d) Attorney-at-law means a member
in good standing of a State bar.

(e) Benefit means any payment, serv-
ice, commodity, function, or status, en-
titlement to which is determined under
laws administered by the Department
of Veterans Affairs pertaining to vet-
erans and their dependents and sur-
vivors.

(f) Claim means application made
under title 38, United States Code, and
implementing directives for entitle-
ment to Department of Veterans Af-
fairs benefits or for the continuation or
increase of such benefits, or the defense
of a proposed agency adverse action
concerning benefits.
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(g) Claimant means a person who has
filed a claim, as defined by paragraph
(f) of this section.

(h) Electronic hearing means a hearing
on appeal in which an appellant or a
representative participates, through
voice transmission or through picture
and voice transmission, by electronic
or other means, in a hearing with a
Member or Members sitting at the
Board’s principal location in Wash-
ington, DC.

(i) Hearing on appeal means a hearing
conducted after a Notice of Disagree-
ment has been filed in which argument
and/or testimony is presented con-
cerning the determination, or deter-
minations, by the agency of original
jurisdiction being appealed.

(j) Law student means an individual
pursuing a Juris Doctor or equivalent
degree at a school approved by a recog-
nized accrediting association.

(k) Legal intern means a graduate of a
law school, which has been approved by
a recognized accrediting association,
who has not yet been admitted to a
State bar.

(1) Motion means a request that the
Board rule on some question which is
subsidiary to the ultimate decision on
the outcome of an appeal. For example,
the questions of whether a representa-
tive’s fees are reasonable or whether
additional evidence may be submitted
more than 90 days after certification of
an appeal to the Board are raised by
motion (see Rule 609, paragraph (i), and
Rule 1304, paragraph (b) §§20.609(i) and
20.1304(b) of this part). Unless raised
orally at a personal hearing before
Members of the Board, motions for con-
sideration by the Board must be made
in writing. No formal type of document
is required. The motion may be in the
form of a letter which contains the
necessary information.

(m) Paralegal means a graduate of a
course of paralegal instruction given
by a school which has been approved by
a recognized accrediting association, or
an individual who has equivalent legal
experience.

(n) Past-due benefits means a non-
recurring payment resulting from a
benefit, or benefits, granted on appeal
or awarded on the basis of a claim re-
opened after a denial by the Board of
Veterans’ Appeals or the lump sum
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payment which represents the total
amount of recurring cash payments
which accrued between the effective
date of the award, as determined by ap-
plicable laws and regulations, and the
date of the grant of the benefit by the
agency of original jurisdiction, the
Board of Veterans’ Appeals, or an ap-
pellate court.

(0) Presiding Member means that
Member of the Board who presides over
a hearing, whether conducted as a sin-
gle Member or panel hearing.

(p) Simultaneously contested claim re-
fers to the situation in which the al-
lowance of one claim results in the dis-
allowance of another claim involving
the same benefit or the allowance of
one claim results in the payment of a
lesser benefit to another claimant.

(aq) State includes any State, posses-
sion, territory, or Commonwealth of
the United States, as well as the Dis-
trict of Columbia.

(Authority: 38 U.S.C. 501(a))

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 67 FR 36104, May 23, 2002;
69 FR 53808, Sept. 3, 2004]

§§20.4-20.99 [Reserved]

Subpart B—The Board

§20.100 Rule 100. Name, business
hours, and mailing address of the
Board.

(a) Name. The name of the Board is
the Board of Veterans’ Appeals.

(b) Business hours. The Board is open
during business hours on all days ex-
cept Saturday, Sunday and legal holi-
days. Business hours are from 8 a.m. to
4:30 p.m.

(¢) Mailing address. Except as other-
wise noted in these Rules, mail to the
Board must be addressed to: Chairman
(01), Board of Veterans’ Appeals, 810
Vermont Avenue NW., Washington, DC
20420.

(Authority: 38 U.S.C. 7101(a))

§20.101 Rule 101. Jurisdiction of the
Board.

(a) General. All questions of law and
fact necessary to a decision by the Sec-
retary of Veterans Affairs under a law
that affects the provision of benefits by
the Secretary to veterans or their de-
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pendents or survivors are subject to re-
view on appeal to the Secretary. Deci-
sions in such appeals are made by the
Board of Veterans’ Appeals. In its deci-
sions, the Board is bound by applicable
statutes, the regulations of the Depart-
ment of Veterans Affairs and precedent
opinions of the General Counsel of the
Department of Veterans Affairs. Exam-
ples of the issues over which the Board
has jurisdiction include, but are not
limited to, the following:

(1) Entitlement to, and benefits re-
sulting from, service-connected dis-
ability or death (38 U.S.C. chapter 11).

(2) Dependency and indemnity com-
pensation for service-connected death,
including benefits in certain cases of
inservice or service-connected deaths
(38 U.S.C. 1312) and certification and
entitlement to death gratuity (38
U.S.C. 1323).

(3) Benefits for survivors of certain
veterans rated totally disabled at time
of death (38 U.S.C. 1318).

(4) Entitlement to nonservice-con-
nected disability pension, service pen-
sion and death pension (38 U.S.C. chap-
ter 15).

(5) All-Volunteer Force Educational
Assistance Program (38 U.S.C. chapter
30).

(6) Training and Rehabilitation for
Veterans with Service-Connected Dis-
abilities (38 U.S.C. chapter 31).

(7) Post-Vietnam Era Veterans’ Edu-
cational Assistance (38 U.S.C. chapter
32).

(8) Veterans’ Educational Assistance
(38 U.S.C. chapter 34).

(9) Survivors’ and Dependents’ Edu-
cational Assistance (38 U.S.C. chapter
35).

(10) Veterans’ Job Training (Pub. L.
98-77, as amended; 38 CFR 21.4600 et
seq.).

(11) Educational Assistance for Mem-
bers of the Selected Reserve (10 U.S.C.
chapter 106).

(12) Educational Assistance Test Pro-
gram (10 U.S.C. chapter 107; 38 CFR
21.5701 et seq.).

(13) Educational Assistance Pilot
Program (10 U.S.C. chapter 107; 38 CFR
21.5290 et seq.).

(14) Matters arising under National
Service Life Insurance and United
States Government Life Insurance (38
U.S.C. chapter 19).
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(156) Payment or reimbursement for
unauthorized medical expenses (38
U.S.C. 1728).

(16) Burial benefits and burial in Na-
tional Cemeteries (38 U.S.C. chapters 23
and 24).

(17) Benefits for persons disabled by
medical treatment or vocational reha-
bilitation (38 U.S.C. 1151).

(18) Basic eligibility for home, condo-
minium and mobile home loans as well
as waiver of payment of loan guaranty
indebtedness (38 U.S.C. chapter 37, 38
U.S.C. 5302).

(19) Waiver of recovery of overpay-
ments (38 U.S.C. 5302).

(20) Forfeiture of rights, claims or
benefits for fraud, treason, or subver-
sive activities (38 U.S.C. 6102-6105).

(21) Character of discharge (38 U.S.C.
5303).

(22) Determinations as to duty status
(38 U.S.C. 101(21)—(24)).

(23) Determinations as to marital
status (38 U.S.C. 101(3), 103).

(24) Determination of dependency
status as parent or child (38 U.S.C.
101(4), (5)).

(25) Validity of claims and effective
dates of benefits (38 U.S.C. chapter 51).

(26) Apportionment of benefits (38
U.S.C. 5307).

(27) Payment of benefits while a vet-
eran is hospitalized and questions re-
garding an estate of an incompetent in-
stitutionalized veteran (38 U.S.C. 5503).

(28) Benefits for surviving spouses
and children of deceased veterans
under Public Law 97-377, section 156 (38
CFR 3.812(d)).

(29) Eligibility for automobile and
automobile adaptive equipment assist-
ance (38 U.S.C. chapter 39).

(b) Appellate jurisdiction of determina-
tions of the Veterans Health Administra-
tion. The Board’s appellate jurisdiction
extends to questions of eligibility for
hospitalization, outpatient treatment,
and nursing home and domiciliary
care; for devices such as prostheses,
canes, wheelchairs, back braces, ortho-
pedic shoes, and similar appliances;
and for other benefits administered by
the Veterans Health Administration.
Medical determinations, such as deter-
minations of the need for and appro-
priateness of specific types of medical
care and treatment for an individual,
are not adjudicative matters and are
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beyond the Board’s jurisdiction. Typ-
ical examples of these issues are
whether a particular drug should be
prescribed, whether a specific type of
physiotherapy should be ordered, and
similar judgmental treatment deci-
sions with which an attending physi-
cian may be faced.

(c) Appeals as to jurisdiction. All
claimants have the right to appeal a
determination made by the agency of
original jurisdiction that the Board
does not have jurisdictional authority
to review a particular case. Jurisdic-
tional questions which a claimant may
appeal, include, but are not limited to,
questions relating to the timely filing
and adequacy of the Notice of Disagree-
ment and the Substantive Appeal.

(d) Authority to determine jurisdiction.
The Board may address questions per-
taining to its jurisdictional authority
to review a particular case, including,
but not limited to, determining wheth-
er Notices of Disagreement and Sub-
stantive Appeals are adequate and
timely, at any stage in a proceeding be-
fore it, regardless of whether the agen-
cy of original jurisdiction addressed
such question(s). When the Board, on
its own initiative, raises a question as
to a potential jurisdictional defect, all
parties to the proceeding and their rep-
resentative(s), if any, will be given no-
tice of the potential jurisdictional de-
fect(s) and granted a period of 60 days
following the date on which such no-
tice is mailed to present written argu-
ment and additional evidence relevant
to jurisdiction and to request a hearing
to present oral argument on the juris-
dictional question(s). The date of mail-
ing of the notice will be presumed to be
the same as the date stamped on the
letter of notification. The Board may
dismiss any case over which it deter-
mines it does not have jurisdiction.

(e) Application of 38 CFR 19.9 and
20.1304. Section 19.9 of this chapter
shall not apply to proceedings to deter-
mine the Board’s own jurisdiction.
However, the Board may remand a case
to an agency of original jurisdiction in
order to obtain assistance in securing
evidence of jurisdictional facts. The
time restrictions on requesting a hear-
ing and submitting additional evidence
in §20.1304 of this part do not apply to
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a hearing requested, or evidence sub-
mitted, under paragraph (d) of this sec-
tion.

(Authority: 38 U.S.C. 511(a), 7104, 7105, 7108)

[67 FR 4109, Feb. 3, 1992, as amended at 66 FR
53339, Oct. 22, 2001]

§20.102 Rule 102. Delegation of au-
thority—Rules of Practice.

(a) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in Rules 717(d) and
1001(c) (§§20.717(d) and 20.1001(c) of this
part) may also be exercised by the Vice
Chairman of the Board and by Deputy
Vice Chairmen of the Board.

(b) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in Rules 2 and 606(d)
(§§20.2, and 20.606(d) of this part), may
also be exercised by the Vice Chairman
of the Board; by Deputy Vice Chairmen
of the Board; and, in connection with a
proceeding or motion assigned to them
by the Chairman, by a Member or
Members of the Board.

(Authority: 38 U.S.C. 512(a), 7102, 7104)
[67 FR 4109, Feb. 3, 1992; 57 FR 20055, May 11,

1992; 57 FR 38443, Aug. 25, 1992; 61 FR 20449,
May 7, 1996; 70 FR 8930, Feb. 24, 2005]

§§20.103-20.199 [Reserved]

Subpart C—Commencement and
Perfection of Appeal

§20.200 Rule 200. What constitutes an
appeal.

An appeal consists of a timely filed
Notice of Disagreement in writing and,
after a Statement of the Case has been
furnished, a timely filed Substantive
Appeal.

(Authority: 38 U.S.C. 7105)

§20.201 Rule 201. Notice of Disagree-
ment.

A written communication from a
claimant or his or her representative
expressing dissatisfaction or disagree-
ment with an adjudicative determina-
tion by the agency of original jurisdic-
tion and a desire to contest the result
will constitute a Notice of Disagree-
ment. While special wording is not re-
quired, the Notice of Disagreement
must be in terms which can be reason-
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ably construed as disagreement with
that determination and a desire for ap-
pellate review. If the agency of original
jurisdiction gave notice that adjudica-
tive determinations were made on sev-
eral issues at the same time, the spe-
cific determinations with which the
claimant disagrees must be identified.
For example, if service connection was
denied for two disabilities and the
claimant wishes to appeal the denial of
service connection with respect to only
one of the disabilities, the Notice of
Disagreement must make that clear.

(Authority: 38 U.S.C. 7105)

§20.202 Rule 202. Substantive Appeal.

A Substantive Appeal consists of a
properly completed VA Form 9, ‘“‘Ap-
peal to Board of Veterans’ Appeals,” or
correspondence containing the nec-
essary information. If the Statement of
the Case and any prior Supplemental
Statements of the Case addressed sev-
eral issues, the Substantive Appeal
must either indicate that the appeal is
being perfected as to all of those issues
or must specifically identify the issues
appealed. The Substantive Appeal
should set out specific arguments re-
lating to errors of fact or law made by
the agency of original jurisdiction in
reaching the determination, or deter-
minations, being appealed. To the ex-
tent feasible, the argument should be
related to specific items in the State-
ment of the Case and any prior Supple-
mental Statements of the Case. The
Board will construe such arguments in
a liberal manner for purposes of deter-
mining whether they raise issues on
appeal, but the Board may dismiss any
appeal which fails to allege specific
error of fact or law in the determina-
tion, or determinations, being ap-
pealed. The Board will not presume
that an appellant agrees with any
statement of fact contained in a State-
ment of the Case or a Supplemental
Statement of the Case which is not spe-
cifically contested. Proper completion
and filing of a Substantive Appeal are
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the last actions the appellant needs to
take to perfect an appeal.

(Authority: 38 U.S.C. 7105(d)(3)—(5))

(Approved by the Office of Management and
Budget under control number 2900-0085)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20450, May 7, 1996]

§20.203 [Reserved]

§20.204 Rule 204. Withdrawal of Ap-
peal.

(a) When and by whom filed. Only an
appellant, or an appellant’s authorized
representative, may withdraw an ap-
peal. An appeal may be withdrawn as
to any or all issues involved in the ap-
peal.

(b) Filing—(1) Form and content. Ex-
cept for appeals withdrawn on the
record at a hearing, appeal withdrawals
must be in writing. They must include
the name of the veteran, the name of
the claimant or appellant if other than
the veteran (e.g., a veteran’s survivor,
a guardian, or a fiduciary appointed to
receive VA benefits on an individual’s
behalf), the applicable Department of
Veterans Affairs file number, and a
statement that the appeal is with-
drawn. If the appeal involves multiple
issues, the withdrawal must specify
that the appeal is withdrawn in its en-
tirety, or list the issue(s) withdrawn
from the appeal.

(2) Where to file. Appeal withdrawals
should be filed with the agency of
original jurisdiction until the appel-
lant or representative filing the with-
drawal receives notice that the appeal
has been transferred to the Board.
Thereafter, file the withdrawal at the
following address: Director, Manage-
ment and Administration (014), Board
of Veterans’ Appeals, 810 Vermont Ave-
nue, NW., Washington, DC 20420.

(3) When effective. Until the appeal is
transferred to the Board, an appeal
withdrawal is effective when received
by the agency of original jurisdiction.
Thereafter, it is not effective until re-
ceived by the Board. A withdrawal re-
ceived by the Board after the Board
issues a final decision under Rule
1100(a) (§20.1100(a) of this part) will not
be effective.

(c) Effect of filing. Withdrawal of an
appeal will be deemed a withdrawal of
the Notice of Disagreement and, if
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filed, the Substantive Appeal, as to all
issues to which the withdrawal applies.
Withdrawal does not preclude filing a
new Notice of Disagreement and, after
a Statement of the Case is issued, a
new Substantive Appeal, as to any
issue withdrawn, provided such filings
would be timely under these rules if
the appeal withdrawn had never been
filed.

(Authority: 38 U.S.C. 7105(b) and (d))
[68 FR 13236, Mar. 19, 2003]

§§20.205-20.299 [Reserved]

Subpart D—Filing

§20.300 Rule 300. Place of filing Notice
of Disagreement and Substantive
Appeal.

The Notice of Disagreement and Sub-
stantive Appeal must be filed with the
Department of Veterans Affairs office
from which the claimant received no-
tice of the determination being ap-
pealed unless notice has been received
that the applicable Department of Vet-
erans Affairs records have been trans-
ferred to another Department of Vet-
erans Affairs office. In that case, the
Notice of Disagreement or Substantive
Appeal must be filed with the Depart-
ment of Veterans Affairs office which
has assumed jurisdiction over the ap-
plicable records.

(Authority: 38 U.S.C. 7105 (b)(1), (d)(3))

§20.301 Rule 301. Who can file an ap-
peal.

(a) Persons authorized. A Notice of
Disagreement and/or a Substantive Ap-
peal may be filed by a claimant person-
ally, or by his or her representative if
a proper Power of Attorney or declara-
tion of representation, as applicable, is
on record or accompanies such Notice
of Disagreement or Substantive Ap-
peal.

(b) Claimant rated incompetent by De-
partment of Veterans Affairs or under dis-
ability and unable to file. If an appeal is
not filed by a person listed in para-
graph (a) of this section, and the claim-
ant is rated incompetent by the De-
partment of Veterans Affairs or has a
physical, mental, or legal disability
which prevents the filing of an appeal
on his or her own behalf, a Notice of
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Disagreement and a Substantive Ap-
peal may be filed by a fiduciary ap-
pointed to manage the claimant’s af-
fairs by the Department of Veterans
Affairs or a court, or by a person act-
ing as next friend if the appointed fidu-
ciary fails to take needed action or no
fiduciary has been appointed.

(c) Claimant under disability and able
to file. Notwithstanding the fact that a
fiduciary may have been appointed for
a claimant, an appeal filed by a claim-
ant will be accepted.

(Authority: 38 U.S.C. 7105(b)(2))

§20.302 Rule 302. Time limit for filing
Notice of Disagreement, Sub-
stantive Appeal, and response to
%upplemental Statement of the

ase.

(a) Notice of Disagreement. Except in
the case of simultaneously contested
claims, a claimant, or his or her rep-
resentative, must file a Notice of Dis-
agreement with a determination by the
agency of original jurisdiction within
one year from the date that that agen-
cy mails notice of the determination to
him or her. Otherwise, that determina-
tion will become final. The date of
mailing the letter of notification of the
determination will be presumed to be
the same as the date of that letter for
purposes of determining whether an ap-
peal has been timely filed.

(Authority: 38 U.S.C. 7105(b)(1))

(b) Substantive Appeal—(1) General.
Except in the case of simultaneously
contested claims, a Substantive Appeal
must be filed within 60 days from the
date that the agency of original juris-
diction mails the Statement of the
Case to the appellant, or within the re-
mainder of the 1-year period from the
date of mailing of the notification of
the determination being appealed,
whichever period ends later. The date
of mailing of the Statement of the Case
will be presumed to be the same as the
date of the Statement of the Case and
the date of mailing the letter of notifi-
cation of the determination will be pre-
sumed to be the same as the date of
that letter for purposes of determining
whether an appeal has been timely
filed.

(2) Special rule in certain cases where
additional evidence is submitted. Except
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in the case of simultaneously contested
claims, if (i) a claimant submits addi-
tional evidence within 1 year of the
date of mailing of the notification of
the determination being appealed, and
(ii) that evidence requires, in accord-
ance with §19.31 of this title, that the
claimant be furnished a Supplemental
Statement of the Case, then the time
to submit a Substantive Appeal shall
end not sooner than 60 days after such
Supplemental Statement of the Case is
mailed to the appellant, even if the 60-
day period extends beyond the expira-
tion of the 1-year appeal period.

(Authority: 38 U.S.C. 7105 (b)(1), (d)(3))

(c) Response to Supplemental Statement
of the Case. Where a Supplemental
Statement of the Case is furnished, a
period of 30 days from the date of mail-
ing of the Supplemental Statement of
the Case will be allowed for response.
The date of mailing of the Supple-
mental Statement of the Case will be
presumed to be the same as the date of
the Supplemental Statement of the
Case for purposes of determining
whether a response has been timely
filed. Provided a Substantive Appeal
has been timely filed in accordance
with paragraph (b) of this section, the
response to a Supplemental Statement
of the Case is optional and is not re-
quired for the perfection of an appeal.

(Authority: 38 U.S.C. 7105(d)(3))

[67 FR 4109, Feb. 3, 1992; as amended at 66 FR
50318, Oct. 3, 2001; 68 FR 64806, Nov. 17, 2003;
73 FR 40748, July 16, 2008]

§20.303 Rule 303. Extension of time for
filing Substantive Appeal and re-
sponse to Supplemental Statement
of the Case.

An extension of the 60-day period for
filing a Substantive Appeal, or the 30-
day period for responding to a Supple-
mental Statement of the Case, may be
granted for good cause. A request for
such an extension must be in writing
and must be made prior to expiration
of the time limit for filing the Sub-
stantive Appeal or the response to the
Supplemental Statement of the Case.
The request for extension must be filed
with the Department of Veterans Af-
fairs office from which the claimant re-
ceived notice of the determination
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being appealed, unless notice has been
received that the applicable records
have been transferred to another De-
partment of Veterans Affairs office. A
denial of a request for extension may
be appealed to the Board.

(Authority: 38 U.S.C. 7105(d)(3))

[67 FR 4109, Feb. 3, 1992, as amended at 73 FR
40748, July 16, 2008]

§20.304 Rule 304. Filing additional evi-
dence does not extend time limit for
appeal.

Except as provided in Rule 302(b)
(§20.302(b) of this part), the filing of ad-
ditional evidence after receipt of notice
of an adverse determination does not
extend the time limit for initiating or
completing an appeal from that deter-
mination.

(Authority: 38 U.S.C. 7105)

[67 FR 4109, Feb. 3, 1992; as amended at 66 FR
50318, Oct. 3, 2001]

§20.305 Rule 305. Computation of time
limit for filing.

(a) Acceptance of postmark date. When
these Rules require that any written
document be filed within a specified pe-
riod of time, a response postmarked
prior to expiration of the applicable
time limit will be accepted as having
been timely filed. In the event that the
postmark is not of record, the post-
mark date will be presumed to be five
days prior to the date of receipt of the
document by the Department of Vet-
erans Affairs. In calculating this 5-day
period, Saturdays, Sundays and legal
holidays will be excluded.

(b) Computation of time limit. In com-
puting the time limit for filing a writ-
ten document, the first day of the spec-
ified period will be excluded and the
last day included. Where the time limit
would expire on a Saturday, Sunday, or
legal holiday, the next succeeding
workday will be included in the com-
putation.

(Authority: 38 U.S.C. 7105)

§20.306 Rule 306. Legal holidays.

For the purpose of Rule 305 (§20.305 of
this part), the legal holidays, in addi-
tion to any other day appointed as a
holiday by the President or the Con-
gress of the United States, are as fol-
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lows: New Year’s Day—January 1; In-
auguration Day—January 20 of every
fourth year or, if the 20th falls on a
Sunday, the next succeeding day se-
lected for public observance of the in-
auguration; Birthday of Martin Luther
King, Jr.—Third Monday in January;
Washington’s Birthday—Third Monday
in February; Memorial Day—Last Mon-
day in May; Independence Day—July 4;
Labor Day—First Monday in Sep-
tember; Columbus Day—Second Mon-
day in October; Veterans Day—Novem-
ber 11; Thanksgiving Day—Fourth
Thursday in November; and Christmas
Day—December 25. When a holiday oc-
curs on a Saturday, the Friday imme-
diately before is the legal public holi-
day. When a holiday occurs on a Sun-
day, the Monday immediately after is
the legal public holiday.

(Authority: 5 U.S.C. 6103)

§§20.307-20.399 [Reserved]

Subpart E—Administrative
Appeals

§20.400 Rule 400. Action by claimant
or representative on notification of
administrative appeal.

When an official of the Department
of Veterans Affairs enters an adminis-
trative appeal, the claimant and his or
her representative, if any, are notified
and given a period of 60 days from the
date of mailing of the letter of notifi-
cation to join in the administrative ap-
peal. The date of mailing of the letter
of notification will be presumed to be
the same as the date of the letter of no-
tification. If the claimant, or the rep-
resentative acting on his or her behalf,
elects to join in the administrative ap-
peal, it becomes a ‘‘merged appeal’’ and
the rules governing an appeal initiated
by a claimant are for application. The
presentation of evidence or argument
by the claimant or his or her represent-
ative in response to notification of the
right to join in the administrative ap-
peal will be construed as an election to
join in the administrative appeal. If
the claimant does not authorize the
merger, he or she must hold such evi-
dence or argument in abeyance until
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resolution of the administrative ap-
peal.

(Authority: 38 U.S.C. 7106)

§20.401 Rule 401. Effect of decision on
administrative or merged appeal on
claimant’s appellate rights.

(a) Merged appeal. If the administra-
tive appeal is merged, the appellate de-
cision on the merged appeal will con-
stitute final disposition of the claim-
ant’s appellate rights.

(b) Appeal not merged. If the claimant
does not authorize merger, normal ap-
pellate rights on the same issue are
preserved, and the Chairman will as-
sign the proceeding to a Member or
panel of Members of the Board who did
not make the decision on the adminis-
trative appeal. The period of time from
the date of notification to the claimant
of the administrative appeal to the
date of the Board’s decision on the ad-
ministrative appeal is not chargeable
to the claimant for purposes of deter-
mining the time limit for perfecting
his or her separate appeal.

(Authority: 38 U.S.C. 7106)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20450, May 7, 1996]

§§20.402-20.499 [Reserved]

Subpart F—Simultaneously
Contested Claims

§20.500 Rule 500. Who can file an ap-
peal in simultaneously contested
claims.

In a simultaneously contested claim,
any claimant or representative of a
claimant may file a Notice of Disagree-
ment or Substantive Appeal within the
time limits set out in Rule 501 (§20.501
of this part).

(Authority: 38 U.S.C. 7105(b)(2), 7105A)

§20.501 Rule 501. Time limits for filing
Notice of Disagreement, Sub-
stantive Appeal, and response to
Supplemental Statement of the
Case in simultaneously contested
claims.

(a) Notice of Disagreement. In simulta-
neously contested claims, the Notice of
Disagreement from the person ad-
versely affected must be filed within 60
days from the date of mailing of the
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notification of the determination to
him or her; otherwise, that determina-
tion will become final. The date of
mailing of the letter of notification
will be presumed to be the same as the
date of that letter for purposes of de-
termining whether a Notice of Dis-
agreement has been timely filed.

(Authority: 38 U.S.C. 7T105A(a))

(b) Substantive Appeal. In the case of
simultaneously contested claims, a
Substantive Appeal must be filed with-
in 30 days from the date of mailing of
the Statement of the Case. The date of
mailing of the Statement of the Case
will be presumed to be the same as the
date of the Statement of the Case for
purposes of determining whether an ap-
peal has been timely filed.

(Authority: 38 U.S.C. T105A(b))

(c) Supplemental Statement of the Case.
Where a Supplemental Statement of
the Case is furnished by the agency of
original jurisdiction in a simulta-
neously contested claim, a period of 30
days from the date of mailing of the
Supplemental Statement of the Case
will be allowed for response, but the re-
ceipt of a Supplemental Statement of
the Case will not extend the time al-
lowed for filing a Substantive Appeal
as set forth in paragraph (b) of this sec-
tion. The date of mailing of the Supple-
mental Statement of the Case will be
presumed to be the same as the date of
the Supplemental Statement of the
Case for purposes of determining
whether a response has been timely
filed. Provided a Substantive Appeal
has been timely filed in accordance
with paragraph (b) of this section, the
response to a Supplemental Statement
of the Case is optional and is not re-
quired for the perfection of an appeal.

(Authority: 38 U.S.C. 7105(d)(3), 7105A(b))

[67 FR 4109, Feb. 3, 1992, as amended at 68 FR
64806, Nov. 17, 2003]

§20.502 Rule 502. Time limit for re-
sponse to appeal by another con-
testing party in a simultaneously
contested claim.

A party to a simultaneously con-
tested claim may file a brief or argu-
ment in answer to a Substantive Ap-
peal filed by another contesting party.
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Any such brief or argument must be
filed with the agency of original juris-
diction within 30 days from the date
the content of the Substantive Appeal
is furnished as provided in §19.102 of
this chapter. Such content will be pre-
sumed to have been furnished on the
date of the letter that accompanies the
content.

(Authority: 38 U.S.C. 7T105A(b))
[66 FR 60153, Dec. 3, 2001]

§20.503 Rule 503. Extension of time for
filing a Substantive Appeal in si-
multaneously contested claims.

An extension of the 30-day period to
file a Substantive Appeal in simulta-
neously contested claims may be
granted if good cause is shown. In
granting an extension, consideration
will be given to the interests of the
other parties involved. A request for
such an extension must be in writing
and must be made prior to expiration
of the time limit for filing the Sub-
stantive Appeal.

(Authority: 38 U.S.C. 7T105A(b))

§20.504 Rule 504. Notices sent to last
addresses of record in simulta-
neously contested claims.

Notices in simultaneously contested
claims will be forwarded to the last ad-
dress of record of the parties concerned
and such action will constitute suffi-
cient evidence of notice.

(Authority: 38 U.S.C. 7T105A (b))
§§ 20.505-20.599 [Reserved]

Subpart G—Representation

§20.600 Rule 600. Right to representa-
tion.

An appellant will be accorded full
right to representation in all stages of
an appeal by a recognized organization,
attorney, agent, or other authorized
person.

(Authority: 38 U.S.C. 5901-5905, 7105(a.))
§§20.601-20.607 [Reserved]
§20.608 Rule 608. Withdrawal of serv-

ices by a representative.

(a) Withdrawal of services prior to cer-
tification of an appeal. A representative
may withdraw services as representa-
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tive in an appeal at any time prior to
certification of the appeal to the Board
of Veterans’ Appeals by the agency of
original jurisdiction by complying with
the requirements of §14.631 of this
chapter.

(b) Withdrawal of services after certifi-
cation of an appeal—(1) Applicability.
The restrictions on a representative’s
right to withdraw contained in this
paragraph apply only to those cases in
which the representative has pre-
viously agreed to act as representative
in an appeal. In addition to express
agreement, orally or in writing, such
agreement shall be presumed if the rep-
resentative makes an appearance in
the case by acting on an appellant’s be-
half before the Board in any way after
the appellant has designated the rep-
resentative as such as provided in
§§20.602 through 20.605 of this part. The
preceding sentence notwithstanding,
an appearance in an appeal solely to
notify the Board that a designation of
representation has not been accepted
will not be presumed to constitute such
consent.

(2) Procedures. After the agency of
original jurisdiction has certified an
appeal to the Board of Veterans’ Ap-
peals, a representative may not with-
draw services as representative in the
appeal unless good cause is shown on
motion. Good cause for such purposes
is the extended illness or incapacita-
tion of an agent admitted to practice
before the Department of Veterans Af-
fairs, an attorney-at-law, or other indi-
vidual representative; failure of the ap-
pellant to cooperate with proper prepa-
ration and presentation of the appeal;
or other factors which make the con-
tinuation of representation impossible,
impractical, or unethical. Such mo-
tions must be in writing and must in-
clude the name of the veteran, the
name of the claimant or appellant if
other than the veteran (e.g., a vet-
eran’s survivor, a guardian, or a fidu-
ciary appointed to receive VA benefits
on an individual’s behalf), the applica-
ble Department of Veterans Affairs file
number, and the reason why with-
drawal should be permitted, and a
signed statement certifying that a
copy of the motion was sent by first-
class mail, postage prepaid, to the ap-
pellant, setting forth the address to
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which the copy was mailed. Such mo-
tions should not contain information
which would violate privileged commu-
nications or which would otherwise be
unethical to reveal. Such motions must
be filed at the following address: Office
of the Senior Deputy Vice Chairman
(012), Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420. The appellant may file a response
to the motion with the Board at the
same address not later than 30 days fol-
lowing receipt of the copy of the mo-
tion and must include a signed state-
ment certifying that a copy of the re-
sponse was sent by first-class mail,
postage prepaid, to the representative,
setting forth the address to which the
copy was mailed.

(Authority: 38 U.S.C. 5901-5904, 7105(a))

(Approved by the Office of Management and
Budget under control number 2900-0085)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20450, May 7, 1996; 69 FR 21069, Apr. 20, 2004;
73 FR 29879, May 22, 2008]

§§20.612-20.699 [Reserved]

NOTE TO SUBPART G: The representation
provisions in §§14.626 through 14.637 of this
title replace former §§20.601 through 20.607
concerning representation before the Board
of Veterans’ Appeals.

Subpart H—Hearings on Appeadl

§20.700 Rule 700. General.

(a) Right to a hearing. A hearing on
appeal will be granted if an appellant,
or an appellant’s representative acting
on his or her behalf, expresses a desire
to appear in person.

(b) Purpose of hearing. The purpose of
a hearing is to receive argument and
testimony relevant and material to the
appellate issue. It is contemplated that
the appellant and witnesses, if any,
will be present. A hearing will not nor-
mally be scheduled solely for the pur-
pose of receiving argument by a rep-
resentative. Such argument should be
submitted in the form of a written
brief. Oral argument may also be sub-
mitted on audio cassette for tran-
scription for the record in accordance
with paragraph (d) of this section. Re-
quests for appearances by representa-
tives alone to personally present argu-
ment to Members of the Board may be
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granted if good cause is shown. Wheth-
er good cause has been shown will be
determined by the presiding Member
assigned to conduct the hearing.

(c) Nonadversarial proceedings. Hear-
ings conducted by the Board are ex
parte in nature and nonadversarial.
Parties to the hearing will be per-
mitted to ask questions, including fol-
low-up questions, of all witnesses but
cross-examination will not be per-
mitted. Proceedings will not be limited
by legal rules of evidence, but reason-
able bounds of relevancy and materi-
ality will be maintained. The presiding
Member may set reasonable time lim-
its for the presentation of argument
and may exclude documentary evi-
dence, testimony, and/or argument
which is not relevant or material to
the issue, or issues, being considered or
which is unduly repetitious.

(d) Informal hearings. This term is
used to describe situations in which
the appellant cannot, or does not wish
to, appear. In the absence of the appel-
lant, the authorized representative
may present oral arguments, not ex-
ceeding 30 minutes in length, to the
Board on an audio cassette without
personally appearing before the Board
of Veterans Appeals. These arguments
will be transcribed by Board personnel
for subsequent review by the Member
or Members to whom the appeal has
been assigned for a determination. This
procedure will not be construed to sat-
isfy an appellant’s request to appear in
person.

(e) Electronic hearings. When suitable
facilities and equipment are available,
an appellant may be scheduled for an
electronic hearing. Any such hearing
will be in lieu of a hearing held by per-
sonally appearing before a Member or
panel of Members of the Board and
shall be conducted in the same manner
as, and considered the equivalent of,
such a hearing. If an appellant declines
to participate in an electronic hearing,
the appellant’s opportunity to partici-
pate in a hearing before the Board shall
not be affected.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[67 FR 4109, Feb. 3, 1992, as amended at 58 FR
27935, May 12, 1993; 61 FR 20450, May 7, 1996]
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§20.701 Rule 701. Who may present
oral argument.

Only the appellant and/or his or her
authorized representative may appear
and present argument in support of an
appeal. At the request of an appellant,
a Veterans Benefits Counselor of the
Department of Veterans Affairs may
present the appeal at a hearing before
the Board of Veterans’ Appeals.

(Authority: 38 U.S.C. 7102, 7105, 7107)
[568 FR 27935, May 12, 1993]

§20.702 Rule 702. Scheduling and no-
tice of hearings conducted by the
Board of Veterans’ Appeals in
Washington, DC.

(a) General. To the extent that offi-
cials scheduling hearings for the Board
of Veterans’ Appeals determine that
necessary physical resources and quali-
fied personnel are available, hearings
will be scheduled at the convenience of
appellants and their representatives,
with consideration of the travel dis-
tance involved. While a Statement of
the Case should be prepared prior to
the hearing, it is not a prerequisite for
a hearing and an appellant may request
that the hearing be scheduled prior to
issuance of the Statement of the Case.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

(b) Notification of hearing. When a
hearing is scheduled, the person re-
questing it will be notified of its time
and place, and of the fact that the Gov-
ernment may not assume any expense
incurred by the appellant, the rep-
resentative or witnesses attending the
hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

(c) Requests for changes in hearing
dates. (1) The appellant or the rep-
resentative may request a different
date for the hearing within 60 days
from the date of the letter of notifica-
tion of the time and place of the hear-
ing, or not later than two weeks prior
to the scheduled hearing date, which-
ever is earlier. The request must be in
writing, but the grounds for the re-
quest need not be stated. Only one such
request for a change of the date of the
hearing will be granted, subject to the
interests of other parties if a simulta-
neously contested claim is involved. In
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the case of hearings to be conducted by
the Board of Veterans’ Appeals in
Washington, DC, such requests for a
new hearing date must be filed with:
Director, Management and Administra-
tion (01E), Board of Veterans’ Appeals,
810 Vermont Avenue, NW., Washington,
DC 20420.

(2) After the period described in para-
graph (c)(1) of this section has passed,
or after one change in the hearing date
is granted based on a request received
during such period, the date of the
hearing will become fixed. After a
hearing date has become fixed, an ex-
tension of time for appearance at a
hearing will be granted only for good
cause, with due consideration of the in-
terests of other parties if a simulta-
neously contested claim is involved.
Examples of good cause include, but
are not limited to, illness of the appel-
lant and/or representative, difficulty in
obtaining necessary records, and un-
availability of a necessary witness. The
motion for a new hearing date must be
in writing and must explain why a new
hearing date is necessary. If good cause
is shown, the hearing will be resched-
uled for the next available hearing date
after the appellant or his or her rep-
resentative gives notice that the con-
tingency which gave rise to the request
for postponement has been removed.
Ordinarily, however, hearings will not
be postponed more than 30 days. In the
case of a hearing conducted by the
Board of Veterans’ Appeals in Wash-
ington, DC, whether good cause for es-
tablishing a new hearing date has been
shown will be determined by the pre-
siding Member assigned to conduct the
hearing. In the case of hearings to be
conducted by the Board of Veterans’
Appeals in Washington, DC, the motion
for a new hearing date must be filed
with: Director, Management and Ad-
ministration (01E), Board of Veterans’
Appeals, 810 Vermont Avenue, NW.,
Washington, DC 20420.

(Authority: 38 U.S.C. 7102, 7105(a), 7105A, 7107)

(d) Failure to appear for a scheduled
hearing. If an appellant (or when a
hearing only for oral argument by a
representative has been authorized, the
representative) fails to appear for a
scheduled hearing and a request for
postponement has not been received
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and granted, the case will be processed
as though the request for a hearing had
been withdrawn. No further request for
a hearing will be granted in the same
appeal unless such failure to appear
was with good cause and the cause for
the failure to appear arose under such
circumstances that a timely request
for postponement could not have been
submitted prior to the scheduled hear-
ing date. A motion for a new hearing
date following a failure to appear must
be in writing; must be submitted not
more than 15 days following the origi-
nal hearing date; and must set forth
the reason, or reasons, for the failure
to appear at the originally scheduled
hearing and the reason, or reasons, why
a timely request for postponement
could not have been submitted. In the
case of hearings to be conducted by the
Board of Veterans’ Appeals in Wash-
ington, DC, the motion must be filed
with: Director, Management and Ad-
ministration (01E), Board of Veterans’
Appeals, 810 Vermont Avenue, NW.,
Washington, DC 20420. If good cause is
shown, the hearing will be rescheduled
for the next available hearing date
after the appellant or his or her rep-
resentative gives notice that the con-
tingency which gave rise to the failure
to appear has been removed. Ordi-
narily, however, hearings will not be
postponed more than 30 days. In the
case of hearings before the Board of
Veterans’ Appeals in Washington, DC,
whether good cause for such failure to
appear has been established will be de-
termined by the presiding Member as-
signed to conduct the hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7105A, 7107)

(e) Withdrawal of hearing requests. A
request for a hearing may be with-
drawn by an appellant at any time be-
fore the date of the hearing. A request
for a hearing may not be withdrawn by
an appellant’s representative without
the consent of the appellant. In the
case of hearings to be conducted by the
Board of Veterans’ Appeals in Wash-
ington, DC, the notice of withdrawal
must be sent to: Director, Management
and Administration (01E), Board of
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Veterans’ Appeals, 810 Vermont Ave-
nue, NW., Washington, DC 20420.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

(Approved by the Office of Management and
Budget under control number 2900-0085)

[67 FR 4109, Feb. 3, 1992, as amended at 58 FR
27935, May 12, 1993; 61 FR 20450, May 7, 1996]

§20.703 Rule 703. When a hearing be-
fore the Board of Veterans’ Appeals
at a Department of Veterans Affairs
field facility may be requested.

An appellant, or an appellant’s rep-
resentative, may request a hearing be-
fore the Board of Veterans’ Appeals at
a Department of Veterans Affairs field
facility when submitting the sub-
stantive appeal (VA Form 9) or any-
time thereafter, subject to the restric-
tions in Rule 1304 (§20.1304 of this part).
Requests for such hearings before a
substantive appeal has been filed will
be rejected.

(Authority: 38 U.S.C. 7105(a), 7107)
[61 FR 43009, Aug. 20, 1996]

§20.704 Rule 704. Scheduling and no-
tice of hearings conducted by the
Board of Veterans’ Appeals at De-
partment of Veterans Affairs field
facilities.

(a) General. Hearings are conducted
by a Member or Members of the Board
of Veterans’ Appeals during
prescheduled visits to Department of
Veterans Affairs facilities having ade-
quate physical resources and personnel
for the support of such hearings. Sub-
ject to paragraph (f) of this section, the
hearings will be scheduled in the order
specified in §19.75 of this chapter. Re-
quests for such hearings must be sub-
mitted to the agency of original juris-
diction, in writing, and should not be
submitted directly to the Board of Vet-
erans’ Appeals.

(b) Notification of hearing. When a
hearing is scheduled, the person re-
questing it will be notified of its time
and place, and of the fact that the Gov-
ernment may not assume any expense
incurred by the appellant, the rep-
resentative or witnesses attending the
hearing.

(c) Requests for changes in hearing
dates. Requests for a change in a hear-
ing date may be made at any time up
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to two weeks prior to the scheduled
date of the hearing if good cause is
shown. Such requests must be in writ-
ing, must explain why a new hearing
date is necessary, and must be filed
with the office of the official of the De-
partment of Veterans Affairs who
signed the notice of the original hear-
ing date. Examples of good cause in-
clude, but are not limited to, illness of
the appellant and/or representative,
difficulty in obtaining necessary
records, and unavailability of a nec-
essary witness. If good cause is shown,
the hearing will be rescheduled for the
next available hearing date after the
appellant or his or her representative
gives notice that the contingency
which gave rise to the request for post-
ponement has been removed. If good
cause is not shown, the appellant and
his or her representative will be
promptly notified and given an oppor-
tunity to appear at the hearing as pre-
viously scheduled. If the appellant
elects not to appear at the
prescheduled date, the request for a
hearing will be considered to have been
withdrawn. In such cases, however, the
record will be submitted for review by
the Member who would have presided
over the hearing. If the presiding Mem-
ber determines that good cause has
been shown, the hearing will be re-
scheduled for the next available hear-
ing date after the contingency which
gave rise to the request for postpone-
ment has been removed.

(d) Failure to appear for a scheduled
hearing. If an appellant (or when a
hearing only for oral argument by a
representative has been authorized, the
representative) fails to appear for a
scheduled hearing and a request for
postponement has not been received
and granted, the case will be processed
as though the request for a hearing had
been withdrawn. No further request for
a hearing will be granted in the same
appeal unless such failure to appear
was with good cause and the cause for
the failure to appear arose under such
circumstances that a timely request
for postponement could not have been
submitted prior to the scheduled hear-
ing date. A motion for a new hearing
date following a failure to appear for a
scheduled hearing must be in writing,
must be filed within 15 days of the
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originally scheduled hearing date, and
must explain why the appellant failed
to appear for the hearing and why a
timely request for a new hearing date
could not have been submitted. Such
motions must be filed with: Director,
Management and Administration (01R),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420. Whether good cause for such fail-
ure to appear and the impossibility of
timely requesting postponement have
been established will be determined by
the Member who would have presided
over the hearing. If good cause and the
impossibility of timely requesting
postponement are shown, the hearing
will be rescheduled for the next avail-
able hearing date at the same facility
after the appellant or his or her rep-
resentative gives notice that the con-
tingency which gave rise to the failure
to appear has been removed.

(e) Withdrawal of hearing requests. A
request for a hearing may be with-
drawn by an appellant at any time be-
fore the date of the hearing. A request
for a hearing may not be withdrawn by
an appellant’s representative without
the consent of the appellant. Notices of
withdrawal must be submitted to the
office of the Department of Veterans
Affairs official who signed the notice of
the hearing date.

(f) Advancement of the case on the
hearing docket. A hearing may be sched-
uled at a time earlier than would be
provided for under §19.75 of this chap-
ter upon written motion of the appel-
lant or the representative. The same
grounds for granting relief, motion fil-
ing procedures, and designation of au-
thority to rule on the motion specified
in Rule 900(c) (§20.900(c) of this part)
for advancing a case on the Board’s
docket shall apply.

(Authority: 38 U.S.C. 7107)

(Approved by the Office of Management and
Budget under control number 2900-0085)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20451, May 7, 1996; 656 FR 14471, Mar. 17, 2000]

§20.705 Rule 705. Where hearings are
conducted.

A hearing on appeal before the Board
of Veterans’ Appeals may be held in
one of the following places at the op-
tion of the appellant:



Department of Veterans Affairs

(a) In Washington, DC, or

(b) At a Department of Veterans Af-
fairs facility having adequate physical
resources and personnel for the support
of such hearings.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[68 FR 27936, May 12, 1993, as amended at 61
FR 20451, May 7, 1996]

§20.706 Rule 706. Functions of the pre-
siding Member.

The presiding Member of a hearing
panel is responsible for the conduct of
the hearing, administration of the oath
or affirmation, and for ruling on ques-
tions of procedure. The presiding Mem-
ber will assure that the course of the
hearing remains relevant to the issue,
or issues, on appeal and that there is
no cross-examination of the parties or
witnesses. The presiding Member will
take such steps as may be necessary to
maintain good order at hearings and
may terminate a hearing or direct that
the offending party leave the hearing if
an appellant, representative, or witness
persists in disruptive behavior.

[77 FR 23130, Apr. 18, 2012]

§20.707 Rule 707. Designation of Mem-
ber or Members to conduct the
hearing.

The Member or panel to whom a pro-
ceeding is assigned under §19.3 of this
part shall conduct any hearing before
the Board in connection with that pro-
ceeding. Where a proceeding has been
assigned to a panel, the Chairman, or
the Chairman’s designee, shall des-
ignate one of the Members as the pre-
siding Member. The Member or Mem-
bers who conduct the hearing shall par-
ticipate in making the final determina-
tion of the claim, subject to the excep-
tion in §19.11(c) of this part (relating to
reconsideration of a decision).

(Authority: 38 U.S.C. 7102, 7107)
[61 FR 20451, May 7, 1996]

§20.708 Rule
ference.

708. Prehearing con-

An appellant’s authorized representa-
tive may request a prehearing con-
ference with the presiding Member of a
hearing to clarify the issues to be con-
sidered at a hearing on appeal, obtain
rulings on the admissibility of evi-
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dence, develop stipulations of fact, es-
tablish the length of argument which
will be permitted, or take other steps
which will make the hearing itself
more efficient and productive. With re-
spect to hearings to be held before the
Board at Washington, DC, arrange-
ments for a prehearing conference
must be made through: Director, Man-
agement and Administration (01E),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420. Requests for prehearing con-
ferences in cases involving hearings to
be held before the Board at Department
of Veterans Affairs field facilities must
be addressed to the office of the De-
partment of Veterans Affairs official
who signed the letter giving notice of
the time and place of the hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
[61 FR 20452, May 7, 1996]

§20.709 Rule 709. Procurement of ad-
ditional evidence following a hear-
ing.

If it appears during the course of a
hearing that additional evidence would
assist in the review of the questions at
issue, the presiding Member may direct
that the record be left open so that the
appellant and his or her representative
may obtain the desired evidence. The
presiding Member will determine the
period of time during which the record
will stay open, considering the amount
of time estimated by the appellant or
representative as needed to obtain the
evidence and other factors adduced
during the hearing. Ordinarily, the pe-
riod will not exceed 60 days, and will be
as short as possible in order that appel-
late consideration of the case not be
unnecessarily delayed.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

§20.710 Rule 710. Witnesses at hear-
ings.

The testimony of witnesses, includ-
ing appellants, will be heard. All testi-
mony must be given under oath or af-
firmation. Oath or affirmation is not
required for the sole purpose of pre-
senting contentions and argument.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
[61 FR 29028, June 7, 1996]
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§20.711 Rule 711. Subpoenas.

(a) General. An appellant, or his or
her representative, may arrange for the
production of any tangible evidence or
the voluntary appearance of any wit-
nesses desired. When necessary evi-
dence cannot be obtained in any other
reasonable way, the appellant, or his or
her representative, may move that a
subpoena be issued to compel the at-
tendance of witnesses residing within
100 miles of the place where a hearing
on appeal is to be held and/or to compel
the production of tangible evidence. A
subpoena will not be issued to compel
the attendance of Department of Vet-
erans Affairs adjudicatory personnel.

(b) Contents of motion for subpoena.
The motion for a subpoena must be in
writing, must clearly show the name
and address of each witness to be sub-
poenaed, must clearly identify all doc-
umentary or other tangible evidence to
be produced, and must explain why the
attendance of the witness and/or the
production of the tangible evidence
cannot be obtained without a sub-
poena.

(c) Where filed. Motions for a sub-
poena must be filed with the Director,
Management and Administration (01R),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW, Washington, DC
20420.

(d) When motion for subpoena is to be
filed in cases involving a hearing on ap-
peal. Motions for the issuance of a sub-
poena for the attendance of a witness,
or the production of documents or
other tangible evidence, at a hearing
on appeal must be filed not later than
30 days prior to the hearing date.

(e) Ruling on motion for subpoena—(1)
To whom assigned. The ruling on the
motion will be made by the Member or
panel of Members to whom the case is
assigned. Where the case has not been
assigned, the Chairman, or the Chair-
man’s designee, will assign the case to
a Member or panel who will then rule
on the motion.

(2) Procedure. If the motion is denied,
the Member(s) ruling on the motion
will issue an order to that effect which
sets forth the reasons for the denial
and will send copies to the moving
party and his or her representative, if
any. Granting the motion will be sig-
nified by completion of a VA Form
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0714, ‘‘Subpoena,” if attendance of a
witness is required, and/or VA Form
0713, ‘‘Subpoena Duces Tecum,’’ if pro-
duction of tangible evidence is re-
quired. The completed form shall be
signed by the Member ruling on the
motion, or, where applicable, by any
panel Member on behalf of the panel
ruling on the motion, and served in ac-
cordance with paragraph (g) of this sec-
tion.

(f) Fees. Any person who is required
to attend a hearing as a witness shall
be allowed and paid the same fees and
mileage as are paid witnesses in the
district courts of the United States. A
subpoena for a witness will not be
issued or served unless the party on
whose behalf the subpoena is issued
submits a check in an amount equal to
the fee for one day’s attendance and
the mileage allowed by law, made pay-
able to the witness, as an attachment
to the motion for the subpoena. Except
for checks on the business accounts of
attorneys-at-law, agents, and recog-
nized service organizations, such
checks must be in the form of certified
checks or cashiers checks.

(g) Service of subpoenas. The Board
will serve the subpoena by certified
mail, return receipt requested. The
check for fees and mileage described in
paragraph (f) of this section shall be
mailed with the subpoena. The receipt,
which must bear the signature of the
witness or of the custodian of the tan-
gible evidence, and a copy of the sub-
poena will be filed in the claims folder,
loan guaranty folder, or other applica-
ble Department of Veterans Affairs
records folder.

(h) Motion to quash or modify sub-
poena—(1) Filing procedure. Upon writ-
ten motion of the party securing the
subpoena, or of the person subpoenaed,
the Board may quash or modify the
subpoena if it is unreasonable and op-
pressive or for other good cause shown.
Relief may include, but is not limited
to, requiring the party who secured the
subpoena to advance the reasonable
cost of producing books, papers, or
other tangible evidence. The motion
must specify the relief sought and the
reasons for requesting relief. Such mo-
tions must be filed at the address speci-
fied in paragraph (c) of this section
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within 10 days after mailing of the sub-
poena or the time specified in the sub-
poena for compliance, whichever is
less. The motion may be accompanied
by such supporting evidence as the
moving party may choose to submit. It
must be accompanied by a declaration
showing:

(i) That a copy of the motion, and
any attachments thereto, were mailed
to the party who secured the subpoena,
or the person subpoenaed, as applica-
ble;

(ii) The date of mailing; and

(iii) The address to which the copy
was mailed.

(2) Response. Not later than 10 days
after the date that the motion was
mailed to the responding party, that
party may file a response to the mo-
tion at the address specified in para-
graph (c) of this section. The response
may be accompanied by such sup-
porting evidence as the responding
party may choose to submit. It must be
accompanied by a declaration showing:

(i) That a copy of the response, and
any attachments thereto, were mailed
to the moving party;

(ii) The date of mailing; and

(iii) The address to which the copy
was mailed. If the subpoena involves
testimony or the production of tan-
gible evidence at a hearing before the
Board and less than 30 days remain be-
fore the scheduled hearing date at the
time the response is received by the
Board, the Board may reschedule the
hearing to permit disposition of the
motion.

(3) Ruling on the motion. The Member
or panel to whom the case is assigned
will issue an order disposing of the mo-
tion. Such order shall set forth the rea-
sons for which a motion is either
granted or denied. The order will be
mailed to all parties to the motion.
Where applicable, an order quashing a
subpoena will require refund of any
sum advanced for fees and mileage.

(i) Disobedience. In case of disobe-
dience to a subpoena issued by the
Board, the Board will take such steps
as may be necessary to invoke the aid
of the appropriate district court of the
United States in requiring the attend-
ance of the witness and/or the produc-
tion of the tangible evidence subpoe-
naed. A failure to obey the order of

89

§20.713

such a court may be punished by the
court as a contempt thereof.

(Authority: 38 U.S.C. 5711, 5713, 7102(a))

(Authority: 38 U.S.C. 5711, 7102(a), 7107)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20452, May 7, 1996; 66 FR 49538, Sept. 28, 2001]

§20.712 Rule 712. Expenses of appel-
lants, representatives, and wit-
nesses incident to hearings not re-
imbursable by the Government.

No expenses incurred by an appel-
lant, representative, or witness inci-
dent to attendance at a hearing may be
paid by the Government.

(Authority: 38 U.S.C. 111)

§20.713 Rule 713. Hearings in simulta-
neously contested claims.

(a) General. If a hearing is scheduled
for any party to a simultaneously con-
tested claim, the other contesting
claimants and their representatives, if
any, will be notified and afforded an
opportunity to be present. The appel-
lant will be allowed to present opening
testimony and argument. Thereafter,
any other contesting party who wishes
to do so may present testimony and ar-
gument. The appellant will then be al-
lowed an opportunity to present testi-
mony and argument in rebuttal. Cross-
examination will not be allowed.

(b) Requests for changes in hearing
dates. Any party to a simultaneously
contested claim may request a change
in a hearing date in accordance with
the provisions of Rule 702, paragraph
(c) (§20.702(c) of this part), or Rule 704,
paragraph (c) (§20.704(c) of this part),
as applicable. In order to obtain a new
hearing date under the provisions of
Rule 702, paragraph (c)(1), the consent
of all other interested parties must be
obtained and submitted with the re-
quest for a new hearing date. If such
consent is not obtained, paragraph
(c)(2) of that rule will apply even
though the request is submitted within
60 days from the date of the letter of
notification of the time and place of
the hearing. A copy of any motion for
a new hearing date required by these
rules must be mailed to all other inter-
ested parties by certified mail, return
receipt requested. The receipts, which
must bear the signatures of the other



§20.714

interested parties, and a letter explain-
ing that they relate to the motion for
a new hearing date and containing the
applicable Department of Veterans Af-
fairs file number must be filed at the
same address where the motion was
filed as proof of service of the motion.
Each interested party will be allowed a
period of 10 days from the date that the
copy of the motion was received by
that party to file written argument in
response to the motion.

(Authority: 38 U.S.C. 7T105A)

§20.714 Rule 714. Record of hearing.

(a) Board of Veterans’ Appeals. A hear-
ing before a Member or panel of Mem-
bers of the Board, whether held in
Washington, DC, or at a Department of
Veterans Affairs field facility, will be
recorded on audio tape. In those in-
stances where a complete written tran-
script is prepared, that transcript will
be the official record of the hearing
and the tape recording will be retained
at the Board for a period of 12 months
following the date of the hearing as a
duplicate record of the hearing. Tape
recordings of hearings that have not
been transcribed will be maintained by
the Board as the official record of hear-
ings and retained in accordance with
retention standards approved by the
National Archives and Records Admin-
istration. A transcript will be prepared
and incorporated as a part of the
claims folder, loan guaranty folder, or
other applicable Department of Vet-
erans Affairs records folder if one or
more of the following conditions have
been met:

(1) The appellant or representative
has shown good cause why such a writ-
ten transcript should be prepared. (The
presiding Member will determine
whether good cause has been shown.
Requests that recordings of hearing
proceedings be transcribed may be
made orally at the time of the hearing.
Requests made subsequent to the hear-
ing must be in writing and must ex-
plain why transcription is necessary.
They must be filed with: Director,
Management and Administration (01E),

Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420.)

(2) Testimony and/or argument has
been presented at the hearing per-
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taining to an issue which is to be re-
manded to the agency of original juris-
diction for further development or an
issue which is not in appellate status
which is to be referred to the agency of
original jurisdiction for consideration.

(3) The hearing involves an issue re-
lating to National Service Life Insur-
ance or United States Government Life
Insurance.

(4) With respect to hearings con-
ducted by a Member or Members of the
Board at a Department of Veterans Af-
fairs field facility :

(i) An issue on appeal involves radi-
ation, Agent Orange, or asbestos expo-
sure;

(ii) The appeal involves reconsider-
ation of a prior Board of Veterans’ Ap-
peals decision on the same issue; or

(5) The Board’s decision on an issue
addressed at the hearing has been ap-
pealed to the United States Court of
Appeals for Veterans Claims.

(b) Copy of hearing tape recording or
written transcript. One copy of the tape
recording of hearing proceedings before
the Board of Veterans’ Appeals, or the
written transcript of such proceedings
when such a transcript has been pre-
pared in accordance with the provi-
sions of paragraph (a) of this section,
shall be furnished without cost to the
appellant or representative if a request
is made in accordance with §1.577 of
this chapter.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[67 FR 4109, Feb. 3, 1992, as amended at 58 FR
27936, May 12, 1993; 61 FR 20452, May 7, 1996;
65 FR 14472, Mar. 17, 2000]

§20.715 Rule 715. Recording of hear-
ing by appellant or representative.

An appellant or representative may
record the hearing with his or her own
equipment. Filming, videotaping or
televising the hearing may only be au-
thorized when prior written consent is
obtained from all appellants and con-
testing claimants, if any, and made a
matter of record. In no event will such
additional equipment be used if it
interferes with the conduct of the hear-
ing or the official recording apparatus.
In all such situations, advance arrange-
ments must be made. In the case of
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hearings held before the Board of Vet-
erans’ Appeals in Washington, DC, ar-
rangements must be made with the Di-
rector, Management and Administra-
tion (01E), Board of Veterans’ Appeals,
810 Vermont Avenue, NW., Washington,
DC 20420. In the case of hearings held
before the Board at Department of Vet-
erans Affairs field facilities, arrange-
ments must be made through the office
of the Department of Veterans Affairs
official who signed the letter giving no-
tification of the time and place of the
hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[68 FR 27936, May 12, 1993, as amended at 61
FR 20452, May 7, 1996]

§20.716 Rule 716. Correction of hear-
ing transcripts.

The tape recording on file at the
Board of Veterans’ Appeals or a tran-
script prepared by the Board of Vet-
erans’ Appeals is the only official
record of a hearing before the Board.
Alternate transcript versions prepared
by the appellant and representative
will not be accepted. If an appellant
wishes to seek correction of perceived
errors in a hearing transcript, the ap-
pellant or his or her representative
should move for the correction of the
hearing transcript within 30 days after
the date that the transcript is mailed
to the appellant. The motion must be
in writing and must specify the error,
or errors, in the transcript and the cor-
rect wording to be substituted. In the
case of hearings held before the Board
of Veterans’ Appeals, whether in Wash-
ington, DC, or in the field, the motion
must be filed with the Director, Man-
agement and Administration (01E),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420. The ruling on the motion will be
made by the presiding Member of the
hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[68 FR 27936, May 12, 1993, as amended at 61
FR 20452, May 7, 1996]

§20.717 Rule 717. Loss of hearing
tapes or transcripts—motion for
new hearing.

(a) Motion for mew hearing. In the
event that a hearing has not been re-
corded in whole or in part due to equip-
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ment failure or other cause, or the offi-
cial transcript of the hearing is lost or
destroyed and the recording upon
which it was based is no longer avail-
able, an appellant or his or her rep-
resentative may move for a new hear-
ing. The motion must be in writing and
must specify why prejudice would re-
sult from the failure to provide a new
hearing.

(b) Time limit for filing motion for a
new hearing. The motion will not be
granted if there has been no request for
a new hearing within a period of 120
days from the date of a final Board of
Veterans’ Appeals decision or, in cases
appealed to the United States Court of
Appeals for Veterans Claims, if there
has been no request for a new hearing
within a reasonable period of time
after the appeal to that Court has been
filed.

(c) Where motion for a new hearing is
filed. In the case of hearings held before
the Board of Veterans’ Appeals, wheth-
er in Washington, DC, or in the field,
the motion must be filed with: Direc-
tor, Management and Administration
(01E), Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420.

(d) Ruling on motion for a new hearing.
The ruling on the motion for a new
hearing will be made by the Member
who presided over the hearing. If the
presiding Member is no longer avail-
able, the ruling on the motion may be
made by the Member or Members to
whom the case has been assigned for a
determination. In cases in which a
final Board of Veterans’ Appeals deci-
sion has already been promulgated
with respect to the appeal in question,
the Chairman will assign the matter in
accordance with §19.3 of this title. Fac-
tors to be considered in ruling on the
motion include, but will not be limited
to, the extent of the loss of the record
in those cases where only a portion of
a hearing tape is unintelligible or only
a portion of a transcript has been lost
or destroyed, and the extent and rea-
sonableness of any delay in moving for
a new hearing. If a new hearing is
granted in a case in which a final
Board of Veterans’ Appeals decision
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has already been promulgated, a sup-
plemental decision will be issued.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[67 FR 4109, Feb. 3, 1992, as amended at 58 FR
27936, May 12, 1993; 61 FR 20452, May 7, 1996;
65 FR 14472, Mar. 17, 2000]

§§20.718-20.799 [Reserved]

Subpart |—Evidence

§20.800 Rule 800. Submission of addi-
tional evidence after initiation of
appeal.

Subject to the limitations set forth
in Rule 1304 (§20.1304 of this part), an
appellant may submit additional evi-
dence, or information as to the avail-
ability of additional evidence, after ini-
tiating an appeal. The provisions of
this section do not apply in pro-
ceedings before the General Counsel
conducted under part 14 of this chapter
to cancel accreditation or to review fee
agreements and expenses for reason-
ableness.

(Authority: 38 U.S.C. 7105(d)(1); 38 U.S.C. 5902,
5903, 5904)

[67 FR 4109, Feb. 3, 1992, as amended at 73 FR
29879, May 22, 2008]

§§20.801-20.899 [Reserved]

Subpart J—Action by the Board

§20.900 Rule 900. Order of consider-
ation of appeals.

(a) Docketing of appeals. Applications
for review on appeal are docketed in
the order in which they are received.
Cases returned to the Board following
action pursuant to a remand assume
their original places on the docket.

(b) Appeals considered in docket order.
Except as otherwise provided in this
Rule, appeals are considered in the
order in which they are entered on the
docket.

(c) Advancement on the docket—(1)
Grounds for advancement. A case may be
advanced on the docket on the motion
of the Chairman, the Vice Chairman, a
party to the case before the Board, or
such party’s representative. Such a
motion may be granted only if the case
involves interpretation of law of gen-
eral application affecting other claims,
if the appellant is seriously ill or is
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under severe financial hardship, or if
other sufficient cause is shown. ‘“Other
sufficient cause’ shall include, but is
not limited to, administrative error re-
sulting in a significant delay in dock-
eting the case or the advanced age of
the appellant. For purposes of this
Rule, ‘“‘advanced age’ is defined as 75
or more years of age. This paragraph
does not require the Board to advance
a case on the docket in the absence of
a motion of a party to the case or the
party’s representative.

(2) Requirements for motions. Motions
for advancement on the docket must be
in writing and must identify the spe-
cific reason(s) why advancement on the
docket is sought, the name of the vet-
eran, the name of the appellant if other
than the veteran (e.g., a veteran’s sur-
vivor, a guardian, or a fiduciary ap-
pointed to receive VA benefits on an
individual’s behalf), and the applicable
Department of Veterans Affairs file
number. The motion must be filed
with: Director, Administrative Service
(014), Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420.

(38) Disposition of motions. If a motion
is received prior to the assignment of
the case to an individual member or
panel of members, the ruling on the
motion will be by the Vice Chairman,
who may delegate such authority to a
Deputy Vice Chairman. If a motion to
advance a case on the docket is denied,
the appellant and his or her representa-
tive will be immediately notified. If
the motion to advance a case on the
docket is granted, that fact will be
noted in the Board’s decision when ren-
dered.

(d) Consideration of appeals remanded
by the United States Court of Appeals for
Veterans Claims. A case remanded by
the United States Court of Appeals for
Veterans Claims for additional devel-
opment or other appropriate action
will be treated expeditiously by the
Board without regard to its place on
the Board’s docket.

(e) Postponement to provide hearing.
Any other provision of this Rule not-
withstanding, a case may be postponed
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for later consideration and determina-
tion if such postponement is necessary
to afford the appellant a hearing.

(Authority: 38 U.S.C. 7107, Pub. Law No. 103-
446, §302)

[67 FR 4109, Feb. 3, 1992, as amended at 60 FR
51923, Oct. 4, 1995; 61 FR 20453, May 7, 1996; 65
FR 14472, Mar. 17, 2000; 68 FR 53683, Sept. 12,
2003]

§20.901 Rule 901. Medical opinions
and opinions of the General Coun-
sel.

(a) Opinion from the Veterans Health
Administration. The Board may obtain a
medical opinion from an appropriate
health care professional in the Vet-
erans Health Administration of the De-
partment of Veterans Affairs on med-
ical questions involved in the consider-
ation of an appeal when, in its judg-
ment, such medical expertise is needed
for equitable disposition of an appeal.

(Authority: 38 U.S.C. 5103A(d), 7109)

(b) Armed Forces Institute of Pathology
opinions. The Board may refer
pathologic material to the Armed
Forces Institute of Pathology and re-
quest an opinion based on that mate-
rial.

(Authority: 38 U.S.C. 7109(a))

(c) Opinion of the General Counsel. The
Board may obtain an opinion from the
General Counsel of the Department of
Veterans Affairs on legal questions in-
volved in the consideration of an ap-
peal.

(Authority: 38 U.S.C. 7104(c))

(d) Independent medical expert opin-
ions. When, in the judgment of the
Board, additional medical opinion is
warranted by the medical complexity
or controversy involved in an appeal,
the Board may obtain an advisory med-
ical opinion from one or more medical
experts who are not employees of the
Department of Veterans Affairs. Opin-
ions will be secured, as requested by
the Chairman of the Board, from recog-
nized medical schools, universities,
clinics, or medical institutions with
which arrangements for such opinions
have been made by the Secretary of
Veterans Affairs. An appropriate offi-
cial of the institution will select the
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individual expert, or experts, to give an
opinion.

(Authority: 38 U.S.C. 7109)

(e) For purposes of this section, the
term ‘‘the Board” includes the Chair-
man, the Vice Chairman, any Deputy
Vice Chairman, and any Member of the
Board before whom a case is pending.

(Authority: 38 U.S.C. 5107(a), 7104(c), 7109)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20453, May 7, 1996; 66 FR 38159, July 23, 2001;
69 FR 19937, Apr. 15, 2004]

§20.902 Rule 902. Filing of requests for
the procurement of opinions.

The appellant or representative may
request that the Board obtain an opin-
ion under Rule 901 (§20.901 of this part).
The request must be in writing. It will
be granted upon a showing of good
cause, such as the identification of a
complex or controversial medical or
legal issue involved in the appeal
which warrants such an opinion.

(Authority: 38 U.S.C. 5107(a), 7102(c), 7104(c),
7109)

§20.903 Rule 903. Notification of evi-
dence to be considered by the
Board and opportunity for re-
sponse.

(a) If the Board obtains a legal or med-
ical opinion. If the Board requests an
opinion pursuant to Rule 901 (§20.901 of
this part), the Board will notify the ap-
pellant and his or her representative, if
any. When the Board receives the opin-
ion, it will furnish a copy of the opin-
ion to the appellant, subject to the lim-
itations provided in 38 U.S.C. 5701(b)(1),
and to the appellant’s representative, if
any. A period of 60 days from the date
the Board furnishes a copy of the opin-
ion will be allowed for response, which
may include the submission of relevant
evidence or argument. The date the
Board furnishes a copy will be pre-
sumed to be the same as the date of the
letter or memorandum that accom-
panies the copy of the opinion for pur-
poses of determining whether a re-
sponse was timely filed.

(b) If the Board supplements the record
with a recognized medical treatise—(1)
General. If, pursuant to §19.9(d)(6) of
this chapter, the Board supplements
the record with a recognized medical
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treatise, the Board will notify the ap-
pellant and his or her representative, if
any, that the Board will consider such
recognized medical treatise in the ad-
judication of the appeal. The notice
from the Board will contain a copy of
the relevant portions of the recognized
medical treatise. The appellant will be
given 60 days after the date of the no-
tice described in this section to file a
response, which may include the sub-
mission of relevant evidence or argu-
ment. The date the Board gives the no-
tice will be presumed to be the same as
the date of the notice letter for pur-
poses of determining whether a re-
sponse was timely filed.

(2) Exception. The notice described in
paragraph (b)(1) of this section is not
required if the Board uses a recognized
medical treatise or medical dictionary
for the limited purpose of defining a
medical term and that definition is not
material to the Board’s disposition of
the appeal.

(Authority: 38 U.S.C. 7104(a), 7109(c)).

[67 FR 3105, Jan. 23, 2002, as amended at 69
FR 53808, Sept. 3, 2004; 76 FR 17548, Mar. 30,
2011]

§20.904 Rule 904. Vacating a decision.

An appellate decision may be vacated
by the Board of Veterans’ Appeals at
any time upon request of the appellant
or his or her representative, or on the
Board’s own motion, on the following
grounds:

(a) Denial of due process. Examples of
circumstances in which denial of due
process of law will be conceded are:

(1) When the appellant was denied his
or her right to representation through
action or inaction by Department of
Veterans Affairs or Board of Veterans’
Appeals personnel,

(2) When a Statement of the Case or
required Supplemental Statement of
the Case was not provided, and

(3) When there was a prejudicial fail-
ure to afford the appellant a personal
hearing. (Where there was a failure to
honor a request for a hearing and a
hearing is subsequently scheduled, but
the appellant fails to appear, the deci-
sion will not be vacated.)

(b) Allowance of benefits based on false
or fraudulent evidence. Where it is de-
termined on reconsideration that an al-
lowance of benefits by the Board has
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been materially influenced by false or
fraudulent evidence submitted by or on
behalf of the appellant, the prior deci-
sion will be vacated only with respect
to the issue or issues to which, within
the judgment of the Board, the false or
fraudulent evidence was material.

(Authority: 38 U.S.C. 7104(a))

§§20.905-20.999 [Reserved]

Subpart K—Reconsideration

§20.1000 Rule 1000. When reconsider-
ation is accorded.

Reconsideration of an appellate deci-
sion may be accorded at any time by
the Board of Veterans’ Appeals on mo-
tion by the appellant or his or her rep-
resentative or on the Board’s own mo-
tion:

(a) Upon allegation of obvious error
of fact or law;

(b) Upon discovery of new and mate-
rial evidence in the form of relevant
records or reports of the service depart-
ment concerned; or

(c) Upon allegation that an allowance
of benefits by the Board has been mate-
rially influenced by false or fraudulent
evidence submitted by or on behalf of
the appellant.

(Authority: 38 U.S.C. 7103, 7104)

§20.1001 Rule 1001. Filing and disposi-
tion of motion for reconsideration.

(a) Application requirements. A motion
for Reconsideration must be in writing
and must include the name of the vet-
eran; the name of the claimant or ap-
pellant if other than the veteran (e.g.,
a veteran’s survivor, a guardian, or a
fiduciary appointed to receive VA ben-
efits on an individual’s behalf); the ap-
plicable Department of Veterans Af-
fairs file number; and the date of the
Board of Veterans’ Appeals decision, or
decisions, to be reconsidered. It must
also set forth clearly and specifically
the alleged obvious error, or errors, of
fact or law in the applicable decision,
or decisions, of the Board or other ap-
propriate basis for requesting Recon-
sideration. If the applicable Board of
Veterans’ Appeals decision, or deci-
sions, involved more than one issue on
appeal, the motion for reconsideration
must identify the specific issue, or
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issues, to which the motion pertains.
Issues not so identified will not be con-
sidered in the disposition of the mo-
tion.

(b) Filing of motion for reconsideration.
A motion for reconsideration of a prior
Board of Veterans’ Appeals decision
may be filed at any time. Such motions
must be filed at the following address:
Director, Management and Administra-
tion (01E), Board of Veterans’ Appeals,
810 Vermont Avenue, NW., Washington,
DC 20420.

(c) Disposition. The Chairman will re-
view the sufficiency of the allegations
set forth in the motion and, depending
upon the decision reached, proceed as
follows:

(1) Motion denied. The appellant and
representative or other appropriate
party will be notified if the motion is
denied. The notification will include
reasons why the allegations are found
insufficient. This constitutes final dis-
position of the motion.

(2) Motion allowed. If the motion is al-
lowed, the appellant and his or her rep-
resentative, if any, will be notified.
The appellant and the representative
will be given a period of 60 days from
the date of mailing of the letter of no-
tification to present additional argu-
ments or evidence. The date of mailing
of the letter of notification will be pre-
sumed to be the same as the date of the
letter of notification. The Chairman
will assign a Reconsideration panel in
accordance with §19.11 of this chapter.

(Authority: 38 U.S.C. 7103, 7108)
§20.1002 Rule 1002. [Reserved]

§20.1003 Rule 1003. Hearings on re-
consideration.

After a motion for reconsideration
has been allowed, a hearing will be
granted if an appellant requests a hear-
ing before the Board. The hearing will
be held by a Member or Members as-
signed to the reconsideration panel. A
hearing will not normally be scheduled
solely for the purpose of receiving ar-
gument by a representative. Such argu-
ment should be submitted in the form
of a written brief. Oral argument may
also be submitted on audio cassette for
transcription for the record in accord-
ance with Rule 700(d) (§20.700(d) of this
part). Requests for appearances by rep-
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resentatives alone to personally
present argument to a Member or panel
of Members of the Board may be grant-
ed if good cause is shown. Whether
good cause has been shown will be de-
termined by the presiding Member.

(Authority: 38 U.S.C. 7102, 7103, 7105(a))
[61 FR 20453, May 7, 1996]

§§20.1004-20.1099 [Reserved]

Subpart L—Finality

§20.1100 Rule 1100. Finality of deci-
sions of the Board.

(a) General. All decisions of the Board
will be stamped with the date of mail-
ing on the face of the decision. Unless
the Chairman of the Board orders re-
consideration, and with the exception
of matters listed in paragraph (b) of
this section, all Board decisions are
final on the date stamped on the face of
the decision. With the exception of
matters listed in paragraph (b) of this
section, the decision rendered by the
reconsideration Panel in an appeal in
which the Chairman has ordered recon-
sideration is final.

(b) Exceptions. Final Board decisions
are not subject to review except as pro-
vided in 38 U.S.C. 1975 and 1984 and 38
U.S.C. chapters 37 and 72. A remand is
in the nature of a preliminary order
and does not constitute a final decision
of the Board.

(Authority: 38 U.S.C. 511(a), 7103, 7104(a))

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20453, May 7, 1996]

§20.1101 Rule 1101. [Reserved]

§20.1102

An error or defect in any decision by
the Board of Veterans’ Appeals which
does not affect the merits of the issue
or substantive rights of the appellant
will be considered harmless and not a
basis for vacating or reversing such de-
cision.

(Authority: 38 U.S.C. 7103)

§20.1103 Rule 1103. Finality of deter-
minations of the agency of original
jurisdiction where appeal is not
perfected.

A determination on a claim by the
agency of original jurisdiction of which

Rule 1102. Harmless error.
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the claimant is properly notified is
final if an appeal is not perfected as
prescribed in Rule 302 (§20.302 of this
part).

(Authority: 38 U.S.C. 7105)

§20.1104 Rule 1104. Finality of deter-
minations of the agency of original
jurisdiction affirmed on appeal.

When a determination of the agency
of original jurisdiction is affirmed by
the Board of Veterans’ Appeals, such
determination is subsumed by the final
appellate decision.

(Authority: 38 U.S.C. 7104(a))

§20.1105 Rule 1105. New claim after
promulgation of appellate decision.

When a claimant requests that a
claim be reopened after an appellate
decision has been promulgated and sub-
mits evidence in support thereof, a de-
termination as to whether such evi-
dence is new and material must be
made and, if it is, as to whether it pro-
vides a basis for allowing the claim. An
adverse determination as to either
question is appealable.

(Authority: 38 U.S.C. 5108, 7104)

§20.1106 Rule 1106. Claim for death
benefits by survivor—prior unfavor-
able decisions during veteran’s life-
time.

Except with respect to benefits under
the provisions of 38 U.S.C. 1311(a)(2),
1318, and certain cases involving indi-
viduals whose Department of Veterans
Affairs benefits have been forfeited for
treason or for subversive activities
under the provisions of 38 U.S.C. 6104
and 6105, issues involved in a survivor’s
claim for death benefits will be decided
without regard to any prior disposition
of those issues during the veteran’s
lifetime.

(Authority: 38 U.S.C. 7104(b)).
[70 FR 72221, Dec. 2, 2005]

§§20.1107-20.1199 [Reserved]

Subpart M—Privacy Act
§20.1200 Rule 1200. Privacy Act re-
quest—appeal pending.

When a Privacy Act request is filed
under §1.577 of this chapter by an indi-
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vidual seeking records pertaining to
him or her and the relevant records are
in the custody of the Board, such re-
quest will be reviewed and processed
prior to appellate action on that indi-
vidual’s appeal.

(Authority: 5 U.S.C. 552a; 38 U.S.C. 7107)

§20.1201 Rule 1201. Amendment of ap-
pellate decisions.

A request for amendment of an appel-
late decision under the Privacy Act (b
U.S.C. 552a) may be entertained. How-
ever, such a request may not be used in
lieu of, or to circumvent, the proce-
dures established under Rules 1000
through 1003 (§§20.1000-20.1003 of this
part). The Board will review a request
for correction of factual information
set forth in a decision. Where the re-
quest to amend under the Privacy Act
is an attempt to alter a judgment made
by the Board and thereby replace the
adjudicatory authority and functions
of the Board, the request will be denied
on the basis that the Act does not au-
thorize a collateral attack upon that
which has already been the subject of a
decision of the Board. The denial will
satisfy the procedural requirements of
§1.579 of this chapter. If otherwise ap-
propriate, the request will be consid-
ered one for reconsideration under
Rules 1000 through 1003 (§§20.1000-
20.1003 of this part).

(Authority: 5 U.S.C. 552a(d); 38 U.S.C. 7103,
7108)

§§20.1202-20.1299 [Reserved]
Subpart N—Miscellaneous

CROSS REFERENCE: In cases involving ac-
cess to patient information relating to a De-
partment of Veterans Affairs program for, or
the treatment of, drug abuse, alcoholism, al-
cohol abuse, sickle cell anemia, or infection
with the human immunodeficiency virus,
also see 38 U.S.C. 7332.

§20.1300 Rule 1300. Removal of Board
records.

No original record, paper, document
or exhibit certified to the Board may
be taken from the Board except as au-
thorized by the Chairman or except as
may be necessary to furnish copies or
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to transmit copies for other official
purposes.

(Authority: 38 U.S.C. 5701)
[61 FR 29028, June 7, 1996]

§20.1301 Rule 1301. Disclosure of in-
formation.

(a) Policy. It is the policy of the
Board of Veterans’ Appeals for the full
text of appellate decisions, Statements
of the Case, and Supplemental State-
ments of the Case to be disclosed to ap-
pellants. In those situations where dis-
closing certain information directly to
the appellant would not be in conform-
ance with 38 U.S.C. 5701, that informa-
tion will be removed from the decision,
Statement of the Case, or Supple-
mental Statement of the Case and the
remaining text will be furnished to the
appellant. A full-text appellate deci-
sion, Statement of the Case, or Supple-
mental Statement of the Case will be
disclosed to the designated representa-
tive, however, unless the relationship
between the appellant and representa-
tive is such (for example, a parent or
spouse) that disclosure to the rep-
resentative would be as harmful as if
made to the appellant.

(Authority: 38 U.S.C. 7105(d)(2))

(b) Public awvailability of Board deci-
stons—(1) Decisions issued on or after
January 1, 1992. Decisions rendered by
the Board of Veterans’ Appeals on or
after January 1, 1992, are electronically
available for public inspection and
copying on the Internet at htip:/
www.index.va.gov/search/va/bva.html. All
personal identifiers are redacted from
the decisions prior to publication. Spe-
cific decisions may be identified by a
word and/or topic search, or by the
Board docket number. Board decisions
will continue to be provided in a wide-
ly-used format as future advances in
technology occur.

(2) Decisions issued prior to January 1,
1992. Decisions rendered by the Board
of Veterans’ Appeals prior to January
1, 1992, have been indexed to facilitate
access to the contents of the decisions
(BVA Index I-01-1). The index, which
was published quarterly in microfiche
form with an annual cumulation, is
available for review at Department of
Veterans Affairs regional offices and at
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the Research Center at the Board of
Veterans’ Appeals in Washington, DC.
Information on obtaining a microfiche
copy of the index is also available from
the Board’s Research Center. The index
can be used to locate citations to deci-
sions with issues similar to those of
concern to an appellant. Each indexed
decision has a locator number assigned
to it. The manner in which the locator
number is written depends upon the
age of the decision. Decisions archived
prior to late 1989 have a number such
as 82-07-0001. Decisions archived at a
later date have a number such as BVA-
90-12345. This number must be used
when requesting a paper copy of that
decision. These requests must be di-
rected to the Research Center (01C1),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420.

(Authority: 5 U.S.C. 552(a)(2), 38 U.S.C. 501(a))

[67 FR 4109, Feb. 3, 1992, as amended at 71 FR
18009, Apr. 10, 2006]

§20.1302 Rule 1302. Death of appellant
during pendency of appeal.

An appeal pending before the Board
of Veterans’ Appeals when the appel-
lant dies will be dismissed.

(Authority: 38 U.S.C. 7104(a))
[62 FR 55170, Oct. 23, 1997]

§20.1303 Rule 1303. Nonprecedential
nature of Board decisions.

Although the Board strives for con-
sistency in issuing its decisions, pre-
viously issued Board decisions will be
considered binding only with regard to
the specific case decided. Prior deci-
sions in other appeals may be consid-
ered in a case to the extent that they
reasonably relate to the case, but each
case presented to the Board will be de-
cided on the basis of the individual
facts of the case in light of applicable
procedure and substantive law.

(Authority: 38 U.S.C. 7104(a))

§20.1304 Rule 1304. Request for
change in representation, request
for personal hearing, or submission
of additional evidence following
certification of an appeal to the
Board of Veterans’ Appeals.

(a) Request for a change in representa-
tion, request for a personal hearing, or
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submission of additional evidence within
90 days following notification of certifi-
cation and transfer of records. An appel-
lant and his or her representative, if
any, will be granted a period of 90 days
following the mailing of notice to them
that an appeal has been certified to the
Board for appellate review and that the
appellate record has been transferred
to the Board, or until the date the ap-
pellate decision is promulgated by the
Board of Veterans’ Appeals, whichever
comes first, during which they may
submit a request for a personal hear-
ing, additional evidence, or a request
for a change in representation. Any
such request or additional evidence
must be submitted directly to the
Board and not to the agency of original
jurisdiction. The date of mailing of the
letter of notification will be presumed
to be the same as the date of that let-
ter for purposes of determining wheth-
er the request was timely made or the
evidence was timely submitted. Any
evidence which is submitted at a hear-
ing on appeal which was requested dur-
ing such period will be considered to
have been received during such period,
even though the hearing may be held
following the expiration of the period.
Any pertinent evidence submitted by
the appellant or representative is sub-
ject to the requirements of paragraph
(d) of this section if a simultaneously
contested claim is involved.

(b) Subsequent request for a change in
representation, request for a personal
hearing, or submission of additional evi-
dence—(1) General rule. Subject to the
exception in paragraph (b)(2) of this
section, following the expiration of the
period described in paragraph (a) of
this section, the Board of Veterans’ Ap-
peals will not accept a request for a
change in representation, a request for
a personal hearing, or additional evi-
dence except when the appellant dem-
onstrates on motion that there was
good cause for the delay. Examples of
good cause include, but are not limited
to, illness of the appellant or the rep-
resentative which precluded action
during the period; death of an indi-
vidual representative; illness or inca-
pacity of an individual representative
which renders it impractical for an ap-
pellant to continue with him or her as
representative; withdrawal of an indi-
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vidual representative; the discovery of
evidence that was not available prior
to the expiration of the period; and
delay in transfer of the appellate
record to the Board which precluded
timely action with respect to these
matters. Such motions must be in writ-
ing and must include the name of the
veteran; the name of the claimant or
appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf); the
applicable Department of Veterans Af-
fairs file number; and an explanation of
why the request for a change in rep-
resentation, the request for a personal
hearing, or the submission of addi-
tional evidence could not be accom-
plished in a timely manner. Such mo-
tions must be filed at the following ad-
dress: Director, Management and Ad-
ministration (01E), Board of Veterans’
Appeals, 810 Vermont Avenue, NW.,
Washington, DC 20420. Depending upon
the ruling on the motion, action will be
taken as follows:

(i) Good cause mnot shown. If good
cause is not shown, the request for a
change in representation, the request
for a personal hearing, or the addi-
tional evidence submitted will be re-
ferred to the agency of original juris-
diction upon completion of the Board’s
action on the pending appeal without
action by the Board concerning the re-
quest or additional evidence. Any per-
sonal hearing granted as a result of a
request so referred or any additional
evidence so referred may be treated by
that agency as the basis for a reopened
claim, if appropriate. If the Board de-
nied a benefit sought in the pending ap-
peal and any evidence so referred which
was received prior to the date of the
Board’s decision, or testimony pre-
sented at a hearing resulting from a re-
quest for a hearing so referred, to-
gether with the evidence already of
record, is subsequently found to be the
basis of an allowance of that benefit,
the effective date of the award will be
the same as if the benefit had been
granted by the Board as a result of the
appeal which was pending at the time
that the hearing request or additional
evidence was received.
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(ii) Good cause shown. If good cause is
shown, the request for a change in rep-
resentation or for a personal hearing
will be honored. Any pertinent evi-
dence submitted by the appellant or
representative will be accepted, subject
to the requirements of paragraph (d) of
this section if a simultaneously con-
tested claim is involved.

(2) Exception. The motion described in
paragraph (b)(1) of this section is not
required to submit evidence in response
to a notice described in §20.903 of this
chapter.

(c) Consideration of additional evidence
by the Board or by the agency of original
jurisdiction. Any pertinent evidence
submitted by the appellant or rep-
resentative which is accepted by the
Board under the provisions of this sec-
tion, or is submitted by the appellant
or representative in response to a
§20.903 of this part, notification, as
well as any such evidence referred to
the Board by the agency of original ju-
risdiction under §19.37(b) of this chap-
ter, must be referred to the agency of
original jurisdiction for review, unless
this procedural right is waived by the
appellant or representative, or unless
the Board determines that the benefit
or benefits to which the evidence re-
lates may be fully allowed on appeal
without such referral. Such a waiver
must be in writing or, if a hearing on
appeal is conducted, the waiver must
be formally and clearly entered on the
record orally at the time of the hear-
ing. Evidence is not pertinent if it does
not relate to or have a bearing on the
appellate issue or issues.

(d) Simultaneously contested claims. In
simultaneously contested claims, if
pertinent evidence which directly af-
fects payment, or potential payment,
of the benefit sought is submitted by
any claimant and is accepted by the
Board under the provisions of this sec-
tion, the substance of such evidence
will be mailed to each of the other
claimants who will then have 60 days
from the date of mailing of notice of
the new evidence within which to com-
ment upon it and/or submit additional
evidence in rebuttal. For matters over
which the Board does not have original
jurisdiction, a waiver of initial agency
of original jurisdiction consideration of
pertinent additional evidence received
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by the Board must be obtained from
each claimant in accordance with para-
graph (c) of this section. The date of
mailing of the letter of notification of
the new evidence will be presumed to
be the same as the date of that letter
for purposes of determining whether
such comment or evidence in rebuttal
was timely submitted. No further pe-
riod will be provided for response to
such comment or rebuttal evidence.

(e) Relationship to proceedings before
the General Counsel to cancel accredita-
tion or to review the reasonableness of
fees and expenses. The provisions of
paragraphs (a), (b), and (d) of this sec-
tion allowing appellants to submit ad-
ditional evidence do not apply in pro-
ceedings before the General Counsel
conducted under part 14 of this chapter
to cancel accreditation or to review fee
agreements and expenses for reason-
ableness.

(Authority: 38 U.S.C. 7104, 7105, 7105A; 38
U.S.C. 5902, 5903, 5904)

[67 FR 4109, Feb. 3, 1992, as amended at 60 FR
25851, May 15, 1995; 61 FR 20453, May 7, 1996;
67 FR 3105, Jan. 23, 2002; 69 FR 53808, Sept. 3,
2004; 73 FR 29880, May 22, 2008; 76 FR 17548,
Mar. 30, 2011]

Subpart O—Revision of Decisions
on Grounds of Clear and Un-
mistakable Error

SOURCE: 64 FR 2139, Jan. 13, 1999, unless
otherwise noted.

§20.1400 Rule 1400. Motions to revise
Board decisions.

(a) Review to determine whether
clear and unmistakable error exists in
a final Board decision may be initiated
by the Board, on its own motion, or by
a party to that decision (as the term
“party’” is defined in Rule 1401(b)
(§20.1401(b) of this part) in accordance
with Rule 1404 (§20.1404 of this part).

(b) All final Board decisions are sub-
ject to revision under this subpart ex-
cept:

(1) Decisions on issues which have
been appealed to and decided by a court
of competent jurisdiction; and
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(2) Decisions on issues which have
subsequently been decided by a court of
competent jurisdiction.

(Authority: 38 U.S.C. 501(a), 7111)

[64 FR 2139, Jan. 13, 1999, as amended at 64
FR 73414, Dec. 30, 1999]

§20.1401 Rule 1401. Definitions.

(a) Issue. Unless otherwise specified,
the term ‘‘issue” in this subpart means
a matter upon which the Board made a
final decision (other than a decision
under this subpart). As used in the pre-
ceding sentence, a ‘‘final decision” is
one which was appealable under Chap-
ter 72 of title 38, United States Code, or
which would have been so appealable if
such provision had been in effect at the
time of the decision.

(b) Party. As used in this subpart, the
term ‘“‘party’” means any party to the
proceeding before the Board that re-
sulted in the final Board decision
which is the subject of a motion under
this subpart, but does not include offi-
cials authorized to file administrative
appeals pursuant to §19.51 of this title.

(Authority: 38 U.S.C. 501(a), 7104(a))

§20.1402 Rule 1402. Inapplicability of
other rules.

Motions filed under this subpart are
not appeals and, except as otherwise
provided, are not subject to the provi-
sions of part 19 of this title or this part
20 which relate to the processing and
disposition of appeals.

(Authority: 38 U.S.C. 501(a))

§20.1403 Rule 1403. What constitutes
clear and unmistakable error; what
does not.

(a) General. Clear and unmistakable
error is a very specific and rare kind of
error. It is the kind of error, of fact or
of law, that when called to the atten-
tion of later reviewers compels the
conclusion, to which reasonable minds
could not differ, that the result would
have been manifestly different but for
the error. Generally, either the correct
facts, as they were known at the time,
were not before the Board, or the stat-
utory and regulatory provisions extant
at the time were incorrectly applied.

(b) Record to be reviewed—(1) General.
Review for clear and unmistakable
error in a prior Board decision must be
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based on the record and the law that
existed when that decision was made.

(2) Special rule for Board decisions
issued on or after July 21, 1992. For a
Board decision issued on or after July
21, 1992, the record that existed when
that decision was made includes rel-
evant documents possessed by the De-
partment of Veterans Affairs not later
than 90 days before such record was
transferred to the Board for review in
reaching that decision, provided that
the documents could reasonably be ex-
pected to be part of the record.

(c) Errors that constitute clear and un-
mistakable error. To warrant revision of
a Board decision on the grounds of
clear and unmistakable error, there
must have been an error in the Board’s
adjudication of the appeal which, had
it not been made, would have mani-
festly changed the outcome when it
was made. If it is not absolutely clear
that a different result would have en-
sued, the error complained of cannot be
clear and unmistakable.

(d) Examples of situations that are not
clear and unmistakable error—(1)
Changed diagnosis. A new medical diag-
nosis that ‘‘corrects’ an earlier diag-
nosis considered in a Board decision.

(2) Duty to assist. The Secretary’s fail-
ure to fulfill the duty to assist.

(3) Evaluation of evidence. A disagree-
ment as to how the facts were weighed
or evaluated.

(e) Change in interpretation. Clear and
unmistakable error does not include
the otherwise correct application of a
statute or regulation where, subse-
quent to the Board decision challenged,
there has been a change in the inter-
pretation of the statute or regulation.

(Authority: 38 U.S.C. 501(a), 7111)

§20.1404 Rule 1404. Filing and plead-
ing requirements; withdrawal.

(a) General. A motion for revision of a
decision based on clear and unmistak-
able error must be in writing, and must
be signed by the moving party or that
party’s representative. The motion
must include the name of the veteran;
the name of the moving party if other
than the veteran; the applicable De-
partment of Veterans Affairs file num-
ber; and the date of the Board of Vet-
erans’ Appeals decision to which the
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motion relates. If the applicable deci-
sion involved more than one issue on
appeal, the motion must identify the
specific issue, or issues, to which the
motion pertains. Motions which fail to
comply with the requirements set forth
in this paragraph shall be dismissed
without prejudice to refiling under this
subpart.

(b) Specific allegations required. The
motion must set forth clearly and spe-
cifically the alleged clear and unmis-
takable error, or errors, of fact or law
in the Board decision, the legal or fac-
tual basis for such allegations, and why
the result would have been manifestly
different but for the alleged error. Non-
specific allegations of failure to follow
regulations or failure to give due proc-
ess, or any other general, non-specific
allegations of error, are insufficient to
satisfy the requirement of the previous
sentence. Motions which fail to comply
with the requirements set forth in this
paragraph shall be dismissed without
prejudice to refiling under this subpart.

(¢c) Filing. A motion for revision of a
decision based on clear and unmistak-
able error may be filed at any time.
Such motions should be filed at the fol-
lowing address: Director, Management
and Administration (01E), Board of
Veterans’ Appeals, 810 Vermont Ave-
nue, NW., Washington, DC 20420.

(d) Requests not filed at the Board. A
request for revision transmitted to the
Board by the Secretary pursuant to 38
U.S.C. 7111(f) (relating to requests for
revision filed with the Secretary other
than at the Board) shall be treated as if
a motion had been filed pursuant to
paragraph (c) of this section.

(e) Motions for reconsideration. A mo-
tion for reconsideration, as described
in subpart K of this part, whenever
filed, will not be considered a motion
under this subpart.

(f) Withdrawal. A motion under this
subpart may be withdrawn at any time
before the Board promulgates a deci-
sion on the motion. Such withdrawal
shall be in writing, shall be filed at the
address listed in paragraph (c) of this
section, and shall be signed by the
moving party or by such party’s rep-
resentative. If such a writing is timely
received, the motion shall be dismissed

§20.1405

without prejudice to refiling under this
subpart.

(Authority: 38 U.S.C. 501(a), 7111)

[64 FR 2139, Jan. 13, 1999, as amended at 66
FR 35903, July 10, 2001]

§20.1405 Rule 1405. Disposition.

(a) Docketing and assignment; notifica-
tion of representative—(1) General. Mo-
tions under this subpart will be dock-
eted in the order received and will be
assigned in accordance with §19.3 of
this title (relating to assignment of
proceedings). Where an appeal is pend-
ing on the same underlying issue at the
time the motion is received, the mo-
tion and the appeal may be consoli-
dated under the same docket number
and disposed of as part of the same pro-
ceeding. A motion may not be assigned
to any Member who participated in the
decision that is the subject of the mo-
tion. If a motion is assigned to a panel,
the decision will be by a majority vote
of the panel Members.

(2) Advancement on the docket. A mo-
tion may be advanced on the docket
subject to the same substantive and
procedural requirements as those ap-
plicable to an appeal under Rule 900(c)
(§20.900(c) of this part).

(3) Notification of representative. When
the Board receives a motion under this
subpart from an individual whose
claims file indicates that he or she is
represented, the Board shall provide a
copy of the motion to the representa-
tive before assigning the motion to a
Member or panel. Within 30 days after
the date on which the Board provides a
copy of the motion to the representa-
tive, the representative may file a rel-
evant response, including a request to
review the claims file prior to filing a
further response. Upon request made
within the time allowed under this
paragraph (a)(2), the Board shall ar-
range for the representative to have
the opportunity to review the claims
file, and shall permit the representa-
tive a reasonable time after making
the file available to file a further re-
sponse.

(b) Evidence. No new evidence will be
considered in connection with the dis-
position of the motion. Material in-
cluded in the record on the basis of
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Rule 1403(b)(2) (§20.1403(b)(2) of this
part) is not considered new evidence.

(c) Hearing—(1) Availability. The
Board may, for good cause shown,
grant a request for a hearing for the
purpose of argument. No testimony or
other evidence will be admitted in con-
nection with such a hearing. The deter-
mination as to whether good cause has
been shown shall be made by the mem-
ber or panel to whom the motion is as-
signed.

(2) Submission of requests. Requests for
such a hearing shall be submitted to
the following address: Director, Man-
agement and Administration (01E),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW, Washington, DC
20420.

(d) Decision to be by the Board. The de-
cision on a motion under this subpart
shall be made by the Board. There shall
be no referral of the matter to any ad-
judicative or hearing official acting on
behalf of the Secretary for the purpose
of deciding the motion.

(e) Referral to ensure completeness of
the record. Subject to the provisions of
paragraph (b) of this section, the Board
may use the various agencies of origi-
nal jurisdiction to ensure completeness
of the record in connection with a mo-
tion under this subpart.

(f) General Counsel opinions. The
Board may secure opinions of the Gen-
eral Counsel in connection with a mo-
tion under this subpart. In such cases,
the Board will notify the party and his
or her representative, if any. When the
opinion is received by the Board, a
copy of the opinion will be furnished to
the party’s representative or, subject
to the limitations provided in 38 U.S.C.
5701(b)(1), to the party if there is no
representative. A period of 60 days
from the date of mailing of a copy of
the opinion will be allowed for re-
sponse. The date of mailing will be pre-
sumed to be the same as the date of the
letter or memorandum which accom-
panies the copy of the opinion for pur-
poses of determining whether a re-
sponse was timely filed.

(g) Decision. The decision of the
Board on a motion will be in writing.
The decision will include separately
stated findings of fact and conclusions
of law on all material questions of fact
and law presented on the record, the
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reasons or bases for those findings and
conclusions, and an order granting or
denying the motion.

(Authority: 38 U.S.C. 501(a), 7104(d), 7111)
[64 FR 2139, Jan. 13, 1999, as amended at 64

FR 7091, Feb. 12, 1999; 66 FR 37151, July 17,
2001; 68 FR 53682, Sept. 12, 2003]

§20.1406 Rule 1406. Effect of revision;
discontinuance or reduction of ben-
efits.

(a) General. A decision of the Board
that revises a prior Board decision on
the grounds of clear and unmistakable
error has the same effect as if the deci-
sion had been made on the date of the
prior decision.

(b) Discontinuance or reduction of ben-
efits. Revision of a prior Board decision
under this subpart that results in the
discontinuance or reduction of benefits
is subject to laws and regulations gov-
erning the reduction or discontinuance
of benefits by reason of erroneous
award based solely on administrative
error or errors in judgment.

(Authority: 38 U.S.C. 7T111(b))

§20.1407 Rule 1407. Motions by the
Board.

If the Board undertakes, on its own
motion, a review pursuant to this sub-
part, the party to that decision and
that party’s representative (if any) will
be notified of such motion and provided
an adequate summary thereof and, if
applicable, outlining any proposed dis-
continuance or reduction in benefits
that would result from revision of the
Board’s prior decision. They will be al-
lowed a period of 60 days to file a brief
or argument in answer. The failure of a
party to so respond does not affect the
finality of the Board’s decision on the
motion.

(Authority: 38 U.S.C. 501(a), 7111)

§20.1408 Rule 1408. Special rules for
simultaneously contested claims.

In the case of a motion under this
subpart to revise a final Board decision
in a simultaneously contested claim, as
that term is used in Rule 3(0) (§20.3(0)
of this part), a copy of such motion
shall, to the extent practicable, be sent
to all other contesting parties. Other
parties have a period of 30 days from
the date of mailing of the copy of the
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motion to file a brief or argument in
answer. The date of mailing of the copy
will be presumed to be the same as the
date of the letter which accompanies
the copy. Notices in simultaneously
contested claims will be forwarded to
the last address of record of the parties
concerned and such action will con-
stitute sufficient evidence of notice.

(Authority: 38 U.S.C. 501(a))

§20.1409 Rule 1409. Finality and ap-
peal.

(a) A decision on a motion filed by a
party or initiated by the Board pursu-
ant to this subpart will be stamped
with the date of mailing on the face of
the decision, and is final on such date.
The party and his or her representa-
tive, if any, will be provided with cop-
ies of the decision.

(b) For purposes of this section, a dis-
missal without prejudice under Rule
1404(a)(§20.1404(a) of this part), Rule
1404(b)(§ 20.1404(b)), or Rule
1404(f)(§20.1404(f)), or a referral under
Rule 1405(e) is not a final decision of
the Board.

(c) Once there is a final decision on a
motion under this subpart relating to a
prior Board decision on an issue, that
prior Board decision on that issue is no
longer subject to revision on the
grounds of clear and unmistakable
error. Subsequent motions relating to
that prior Board decision on that issue
shall be dismissed with prejudice.

(d) Chapter 72 of title 38, United
States Code (relating to judicial re-
view), applies with respect to final de-
cisions on motions filed by a party or
initiated by the Board pursuant to this
subpart.

(Authority: 38 U.S.C. 501(a); Pub. L. 105-111)
[64 FR 2139, Jan. 13, 1999, as amended at 66
FR 35903, July 10, 2001]

§20.1410 Rule
court action.

1410. Stays pending

The Board will stay its consideration
of a motion under this subpart upon re-
ceiving notice that the Board decision
that is the subject of the motion has
been appealed to a court of competent
jurisdiction until the appeal has been
concluded or the court has issued an

§20.1500
order permitting, or directing, the
Board to proceed with the motion.

(Authority: 38 U.S.C. 501(a))

§20.1411 Rule 1411. Relationship to
other statutes.

(a) The ‘“‘benefit of the doubt’ rule of
38 U.S.C. 5107(b) does not apply to the
Board’s decision, on a motion under
this subpart, as to whether there was
clear and unmistakable error in a prior
Board decision.

(b) A motion under this subpart is
not a claim subject to reopening under
38 U.S.C. 5108 (relating to reopening
claims on the grounds of new and ma-
terial evidence).

(c) A motion under this subpart is
not an application for benefits subject
to any duty associated with 38 U.S.C.
5103(a) (relating to applications for
benefits).

(d) A motion under this subpart is
not a claim for benefits subject to the
requirements and duties associated
with 38 U.S.C. 5107(a) (requiring ‘‘well-
grounded” claims and imposing a duty
to assist).

(Authority: 38 U.S.C. 501(a))

Subpart P—Expedited Claims Ad-
judication Initiative—Pilot Pro-
gram

SOURCE: 73 FR 65732, Nov. 5, 2008, unless
otherwise noted.

§20.1500 Rule 1500. Expedited Claims
Adjudication Initiative.

(a) Purpose. The Expedited Claims
Adjudication Initiative is a pilot pro-
gram designed to streamline the claims
adjudication and appeals process. This
subpart establishes procedures gov-
erning this Initiative.

(b) Outline of Initiative. This Initia-
tive allows eligible claimants to volun-
tarily participate in an alternative
claims adjudication program as set
forth in this subpart, which is predi-
cated on the claimant’s waiver of cer-
tain identified statutory and regu-
latory time limits, procedural rights,
and processing issues that may arise.

(c) Scope. Except as specifically pro-
vided in this subpart, claims processed
under this Initiative will be adju-
dicated according to the procedures
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outlined in part 3 of this chapter, and
appeals will be processed according to
the Appeals Regulations and Rules of
Practice, as outlined in parts 19 and 20
of this chapter. Any matter not other-
wise covered by this subpart will be
governed by existing rules in this title.

(d) Duration. The Secretary will ac-
cept an executed Agreement and Waiv-
er of Rights as provided in §20.1503 of
this part for a period not to exceed 2
years from December 5, 2008.

(Authority: 38 U.S.C. 501(a))

§20.1501 Rule 1501. Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Initiative means the Expedited
Claims Adjudication Initiative as pro-
mulgated by this subpart.

(b) Participant means any eligible
claimant who elects to participate in
the Initiative by executing, with his or
her representative, an Expedited
Claims Adjudication Initiative Agree-
ment and Waiver of Rights as provided
in §20.1503 of this part.

(c) Covered claim or covered -claims
means any claim or claims, as de-
scribed in §20.1502(c) of this part, that
a participant elects to have processed
under the rules governing the Initia-
tive, including any downstream ele-
ment of the claim(s), such as assign-
ment of a disability rating and effec-
tive date, and any claim that is inex-
tricably intertwined with a covered
claim.

(d) Representative means an accred-
ited representative of a recognized Vet-
erans Service Organization or an ac-
credited attorney or agent, as set forth
in part 14 of this chapter, for whom a
claimant has properly executed and
filed a VA Form 21-22, ‘“‘Appointment
of Veterans Service Organization as
Claimant’s Representative,” or a VA
Form 21-22a, ‘‘Appointment of Indi-
vidual as Claimant’s Representative,”
as required by §14.631 of this chapter.

(e) Participating VA regional office
means one of the following four VA re-

gional offices: Nashville, Tennessee;
Lincoln, Nebraska; Seattle, Wash-
ington; and Philadelphia, Pennsyl-

vania. The jurisdiction of the Nash-
ville, Lincoln, and Seattle regional of-
fices extends to residents of Tennessee,
Nebraska, and Washington, respec-
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tively. The jurisdiction of the Philadel-
phia regional office extends to resi-
dents of the 40 easternmost counties of
Pennsylvania and residents of the
seven southernmost counties of New
Jersey. For purposes of this Initiative
only, the jurisdiction of these regional
offices extends only to a covered claim,
as described in §20.1502(c) of this part.

(Authority: 38 U.S.C. 501(a))

§20.1502 Rule 1502. Eligibility.

To participate in the Initiative, a
claimant must:

(a) At the time the Agreement and
Waiver of Rights is executed, have a
representative, as defined in §20.1501(d)
of this part;

(b) Reside within the jurisdiction of a
participating VA regional office, as de-
fined in §20.1501(e) of this part; and

(c) File one of the following types of
claims for VA disability compensation
as outlined in parts 3 and 4 of this
chapter at a participating VA regional
office:

(1) Original claim;

(2) Claim for an increased rating;

(3) Claim to reopen a previously-de-
nied claim based on the submission of
new and material evidence as provided
in §3.156 of this chapter; or

(4) Requests for revision of a decision
of an agency of original jurisdiction
under §3.106 of this chapter based on
clear and unmistakable error.

(Authority: 38 U.S.C. 501(a))

§20.1503 Rule 1503. Election, identi-
fication of evidence, and represen-
tation.

(a) When and how election made. Upon
the filing of a claim described in
§20.1502(c) of this part, VA will prompt-
1y notify the claimant in writing of the
opportunity to participate in the Ini-
tiative and provide the claimant with
an Agreement and Waiver of Rights. A
claimant may elect to participate in
the Initiative by filing an executed
Agreement and Waiver of Rights as
provided in paragraphs (b) and (c) of
this section within 30 days of the date
of the notice of the opportunity to par-
ticipate in the Initiative. An election
to participate in the Initiative can be
revoked at any time in accordance
with §20.1509 of this part.
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(b) Execution of agreement. To partici-
pate in the Initiative, a claimant and
his or her representative must execute
an Agreement and Waiver of Rights on
a form prescribed by the Secretary.
The claimant will specifically identify
in the Agreement and Waiver of Rights
all claims he or she wishes to have
processed under the Initiative.

(c) Where to file. The executed Agree-
ment and Waiver of Rights must be
filed with the participating VA re-
gional office that has jurisdiction over
the claim.

(d) Identification of relevant evidence.
Upon executing the Agreement and
Waiver of Rights, the participant will
respond, within the time period pre-
scribed in §20.1504(a)(1), to VA notice
regarding the information and evidence
necessary to substantiate the claim by
identifying all relevant evidence in
support of his or her claim(s), pro-
viding the requested evidence, or noti-
fying VA that no such evidence exists.
Relevant evidence may include any VA
records, non-VA Federal records (such
as Social Security disability records),
and any private records (such as treat-
ment records from a family physician).
If the participant requires assistance
from VA in obtaining any identified
records, the participant will provide
VA, upon request, the appropriate re-
lease form so VA may attempt to
promptly obtain the records on behalf
of the participant. VA must receive the
necessary information and evidence re-
quested from the participant within 1
year of the date of the notice, in ac-
cordance with §3.159(b)(1) of this chap-
ter.

(e) Effect of change in representation
on the election. If a participant changes
or terminates representation after hav-
ing made a valid election to participate
in the Initiative, participation in the
Initiative will continue under the
terms of the signed Agreement and
Waiver of Rights, unless the partici-
pant indicates, in writing, pursuant to
§20.1509(b) of this part, that he or she
wishes to revoke participation.

(Authority: 38 U.S.C. 501(a))

§20.1504 Rule 1504. Time limits.

The following time limits will be ap-
plicable to all covered claims:

§20.1504

(a) Time limits to be observed by the
participant. The participant will com-
ply with the following time limits for
all covered claims:

(1) Response to initial notice letter. The
time limit for responding to the notifi-
cation regarding the information and
medical or lay evidence necessary to
substantiate a claim in the manner re-
quired by §20.1503(d) will be 30 days.

(2) Subsequent requests by VA for addi-
tional information and evidence. The
time limit for responding to any subse-
quent request by VA for additional in-
formation or evidence, either by noti-
fying VA of the existence of such infor-
mation or evidence, providing such evi-
dence, or notifying VA that no such
evidence exists, will be 30 days.

(3) VA request for waiver. The time
limit for responding to a VA request
for waiver as set forth in §20.1508 of
this part, will be 30 days.

(4) Notice of Disagreement. The time
limit for filing a Notice of Disagree-
ment pursuant to §20.302(a) of this part
will be 60 days.

(5) Substantive Appeal. The time limit
for filing a Substantive Appeal pursu-
ant to §20.302(b) of this part will be 30
days.

(6) Following certification of appeal to
the Board. Following the issuance of
notification that the appeal has been
certified and transferred to the Board,
the time limit for taking the following
actions pursuant to §20.1304 of this part
will be 30 days:

(i) Request a hearing before the
Board,

(ii) Request a change in representa-
tion, or

(iii) Submit additional evidence or
argument.

(b) Time limit to be observed by the par-
ticipating VA regional office. The partici-
pating VA regional office shall certify
covered claims and transfer the appel-
late record to the Board as set forth in
§§19.35 and 19.36 of this chapter within
30 days of the receipt of the Sub-
stantive Appeal, or within 30 days of
receipt of any additional submissions
following the Substantive Appeal, but
no later than 60 days from the receipt
of the Substantive Appeal. However, if,
after issuance of the Statement of the
Case, additional assistance in obtain-
ing evidence is required in order to
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comply with §3.159(c) of this chapter,
the participating VA regional office
shall certify covered claims and trans-
fer the appellate record to the Board
within 60 days after the requisite ac-
tion is completed.

(Authority: 38 U.S.C. 501(a) and 5103A)

§20.1505 Rule 1505. Review of initial
benefits claim decision.

If a participant files a Notice of Dis-
agreement as to a covered claim, the
decision of the participating VA re-
gional office will be reviewed by a De-
cision Review Officer under the provi-
sions set forth in §3.2600 of this chap-
ter.

(Authority: 38 U.S.C. 501(a))

§20.1506 Rule 1506. Board review of
cases.

(a) The Board will screen cases that
are certified and transferred to the
Board under the Initiative to deter-
mine whether the record is adequate
for decisional purposes. If the Board de-
termines that the record is inadequate,
the Board will take appropriate action
pursuant to §19.9 of this chapter.

(b) A case screened by the Board for
purposes of determining the adequacy
of the record will be decided in docket
order and will not be advanced on the
Board’s docket except as provided in
§20.900(c) of this part.

(Authority: 38 U.S.C. 7107(a), (f))

§20.1507 Rule 1507. Hearings.

(a) Before the participating VA regional
office. Upon request, a participant is
entitled to a hearing by a Decision Re-
view Officer before the participating
VA regional office as provided in
§§3.103(c) and 3.2600(c) of this chapter,
subject to the following limitations:

(1) No hearing will be conducted prior
to the initial adjudication of the claim
by the participating VA regional office.

(2) Only one hearing on a claim will
be conducted at the participating VA
regional office and the hearing will be
conducted by a Decision Review Officer
in accordance with §3.2600 of this chap-
ter.

(b) Before the Board. Upon request, a
participant is entitled to a hearing be-
fore the Board as provided in §§20.700
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through 20.717, and 20.1304, subject to
the following limitations:

(1) Only one hearing before the Board
will be conducted.

(2) After consultation with the par-
ticipant and his or her representative,
the Board will determine whether the
hearing will be conducted in person in
Washington, DC, at the participating
VA regional office with jurisdiction
over the claim, or by electronic equip-
ment as set forth in §20.700(e) of this
part. The Board’s determination will be
based primarily on the type and place
of hearing which will allow for sched-
uling at the earliest possible date. An
in-person hearing will be conducted in
Washington, DC, only if geographically
convenient for the participant and his
or her representative, or if the partici-
pant agrees to travel to Washington,
DC, at his or her own expense.

(Authority: 38 U.S.C. 501(a))

§20.1508 Rule 1508. Waiver.

(a) General. When requested by VA, a
participant will waive, in writing, iden-
tified procedural processing issues and
actions relating to covered claims. VA
will provide the participant with a
clear explanation, in writing, as to
what rights he or she may be waiving.
If a hearing on appeal is conducted, the
waiver may be formally and clearly en-
tered on the record at the time of hear-
ing. A response to a written waiver re-
quest from VA must be filed within the
30-day period prescribed in
§20.1504(a)(3) of this part. Such waiver
is not required for matters that have
already been waived by virtue of elect-
ing participation in the Initiative.

(b) Evidence obtained or submitted after
the Statement of the Case—(1) Evidence
obtained by VA. If new evidence is ob-
tained by VA following issuance of a
Statement of the Case under §§19.29
and 19.30 of this chapter, and the
claim(s) is not otherwise granted in
full based on this new evidence, VA
will provide a copy of such evidence to
the participant and representative, and
request a waiver of review by the agen-
cy of original jurisdiction of such evi-
dence and issuance of a Supplemental
Statement of the Case pursuant to the
provisions set forth in §20.1304(c) of
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this part. A response to a written waiv-
er request from VA must be filed with-
in the 30-day period prescribed in
§20.1504(a)(3) of this part. The failure of
the participant to agree to a waiver of
initial consideration by the agency of
original jurisdiction of any evidence
obtained by VA will constitute an im-
plied revocation of participation in the
Initiative, as provided by §20.1509(c)(2).
(2) Evidence submitted by participant or
representative. If new evidence is sub-
mitted by the participant or represent-
ative following issuance of a State-
ment of the Case under §§19.29 and 19.30
of this chapter, the participant, by vir-
tue of executing a valid Agreement and
Waiver of Rights, is deemed to have
knowingly and voluntarily waived
agency of original jurisdiction review
of such evidence and issuance of a Sup-
plemental Statement of the Case,
which permits the Board to review
such evidence in the first instance.

(Authority: 38 U.S.C. 501(a))

§20.1509 Rule 1509. Compliance and
revocation of participation.

(a) Unless the participant revokes his
or her participation in the Initiative as
provided in paragraphs (b), (¢) or (d) of
this section, all covered claims will
continue to be processed by VA or the
Board in accordance with the provi-
sions of this subpart until a final deci-
sion of the agency of original jurisdic-
tion or the Board has been issued.

(b) Express revocation. A participant
may revoke participation in the Initia-
tive at any time by submitting a rev-
ocation request in writing. The revoca-
tion request must be filed with the par-
ticipating VA regional office unless the
case has been certified and transferred
to the Board, in which case the revoca-
tion request should be filed with the
Board. As of the date of receipt of the
revocation, any covered claims will be
processed in the same manner as if the
participant had not elected to partici-
pate in the Initiative.

(c) Implied revocation. The failure of a
participant to meet the terms of these
rules, as outlined in the executed
Agreement and Waiver of Rights, will
have the same result as if the partici-
pant had expressly revoked his or her
participation in the Initiative. As of
the date of the action constituting

§20.1509

such implied revocation, any covered
claims will be processed in the same
manner as if the participant had not
elected to participate in the Initiative.
Grounds for implied revocation of par-
ticipation include, but are not limited
to:

(1) The failure of the participant or
representative, as appropriate, to com-
ply with any of the time limits set
forth in §20.1504(a) of this part;

(2) The failure to waive initial con-
sideration by the agency of original ju-
risdiction of any evidence obtained by
VA that was not considered in the
Statement of the Case;

(3) A request by a participant or rep-
resentative for an extension of any of
the time limits set forth in §20.1504(a)
of this part, unless a motion for good
cause is granted, as described by para-
graph (e) of this section; and

(4) Any other failure on the part of
the participant to comply with the
terms of the Agreement and Waiver of
Rights, as determined by VA.

(d) Death of participant. If a partici-
pant dies while his or her claim is
being processed, participation in the
Initiative will be deemed revoked.

(e) Ertensions. Extensions of any of
the time limits described in this sub-
part may only be granted when the
participant demonstrates on motion
that there is good cause for the exten-
sion request. At no time may time pe-
riods be extended beyond those pro-
vided by law to all claimants and ap-
pellants. Examples of good cause in-
clude, but are not limited to, illness of
the participant or the representative of
such severity that precludes action
during the period; death of an indi-
vidual representative; illness or inca-
pacity of an individual representative
that renders it impractical for a partic-
ipant to continue with him or her as
representative; or withdrawal of an in-
dividual representative. Motions for
extensions must be filed prior to the
expiration of the time period for which
a motion is being requested. Motions
must be in writing, and filed with the
participating VA regional office that
has jurisdiction over the claim, unless
the case has been certified and trans-
ferred to the Board, in which case the
motion must be filed with the Board.
Motions must include the name of the
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participant, the applicable Department
of Veterans Affairs file number; and an
explanation as to why the extension re-
quest is being made.

(Authority: 38 U.S.C. 501(a))
§20.1510 Rule 1510. Termination of the
Initiative.

VA may terminate the Initiative at
any time. In the event of such termi-
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nation, VA will notify participants and
their representatives in writing and in-
form them that any covered claims will
be processed from the date of termi-
nation in the same manner as if the
participant had not elected to partici-
pate in the Initiative.

(Authority: 38 U.S.C. 501(a))
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38 CFR 20.604 .
38 CFR 20.605 .
20.302 ... 38 CFR 20.501 ...

claims.
20.303 ...... 38 CFR 20.304 ....
38 CFR 20.503 ....

tested claims.
38 CFR 20.306
38 CFR 19.50-19.53
38 CFR 19.50-19.583 ..
38 CFR 20.302-20.306 .
38 CFR 20.501, 20.503 .
20.500 ...... 38 CFR 20.713 .
20.501 ...... 38 CFR 20.305 .
38 CFR 20.306 .
38 CFR 20.713 .
20.502 ...... 38 CFR 20.305 ...
38 CFR 20.306 ...
38 CFR 20.713 .
20.503 ...... 38 CFR 20.713 .
20.504 ...... 38 CFR 20.713 ...
20.600 ...... 38 CFR 14.626 et seq
38 CFR 20.602 ....
38 CFR 20.603 .
38 CFR 20.604 .
38 CFR 20.605 .
20.602 ...... 38 CFR 14.628 .
38 CFR 14.631 .
38 CFR 20.100 .
38 CFR 20.607 .
38 CFR 20.608 .
38 CFR 20.609 ....

Statement of policy.

Rule 306. Legal holidays.

Rule 201. Notice of Disagreement.

Rule 202. Substantive Appeal.

See re filing Notices of Disagreement and Substantive Appeals.

Statement of the Case.

Supplemental Statement of the Case.

Rule 500. Who can file an appeal in simultaneously contested claims.

Rule 602. Representation by recognized organizations.

Rule 603. Representation by attorneys-at-law.

Rule 604. Representation by agents.

Rule 605. Other persons as representative.

Rule 501. Time limits for filing Notice of Disagreement, Substantive Appeal, and re-
sponse to Supplemental Statement of the Case in simultaneously contested

Rule 304. Filing additional evidence does not extend time limit for appeal.
Rule 503. Extension of time for filing a Substantive Appeal in simultaneously con-

Rule 306. Legal holidays.

See also re administrative appeals.

See also re administrative appeals.

See re time limits for perfecting an appeal.

See re time limits for perfecting an appeal in simultaneously contested claims.

Rule 713. Hearings in simultaneously contested claims.

Rule 305. Computation of time limit for filing.

Rule 306. Legal holidays.

Rule 713. Hearings in simultaneously contested claims.

Rule 305. Computation of time limit for filing.

Rule 306. Legal holidays.

Rule 713. Hearings in simultaneously contested claims.

Rule 713. Hearings in simultaneously contested claims.

Rule 713. Hearings in simultaneously contested claims.

See also re representation.

Rule 602. Representation by recognized organizations.

Rule 603. Representation by attorneys-at-law.

Rule 604. Representation by agents.

Rule 605. Other persons as representative.

Recognition of organizations.

Powers of attorney.

Rule 100. Name, business hours, and mailing address of the Board.

Rule 607. Revocation of a representative’s authority to act.

Rule 608. Withdrawal of services by a representative.

Rule 609. Payment of representative’s fees in proceedings before Department of
Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

38 CFR 20.610 .....ccccvvuennen Rule 610. Payment of representative’s expenses in proceedings before Department

of Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

20.6083 ...... 38 CFR 14.629 ......ccceceenen Requirements for accreditation of representatives, agents, and attorneys.

38 CFR 14.631 ...
38 CFR 20.100 .
38 CFR 20.606 .
38 CFR 20.607 .
38 CFR 20.608 .
38 CFR 20.609 ...

Powers of attorney.

Rule 100. Name, business hours, and mailing address of the Board.

Rule 606. Legal interns, law students and paralegals.

Rule 607. Revocation of a representative’s authority to act.

Rule 608. Withdrawal of services by a representative.

Rule 609. Payment of representative’s fees in proceedings before Department of
Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

38 CFR 20.610 ......ccceuvuenen Rule 610. Payment of representative’s expenses in proceedings before Department

of Veterans Affairs field personnel and before the Board of Veterans’ Appeals.
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Sec. Cross-reference Title of cross-referenced material or comment

20.604 ...... 38 CFR 14.631 ... Powers of attorney.

38 CFR 20.100 . Rule 100. Name, business hours, and mailing address of the Board.

38 CFR 20.607 . Rule 607. Revocation of a representative’s authority to act.

38 CFR 20.608 . Rule 608. Withdrawal of services by a representative.

38 CFR 20.609 .... Rule 609. Payment of representative’s fees in proceedings before Department of
Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

38 CFR 20.610 .......ccoovuvee Rule 610. Payment of representative’s expenses in proceedings before Department
of Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

20.605 ...... 38 CFR 14.630 .... Authorization for a particular claim.

38 CFR 14.631 . Powers of attorney.

38 CFR 20.100 . Rule 100. Name, business hours, and mailing address of the Board.

38 CFR 20.607 . Rule 607. Revocation of a representative’s authority to act.

38 CFR 20.608 . Rule 608. Withdrawal of services by a representative.

38 CFR 20.609 .... Rule 609. Payment of representative’s fees in proceedings before Department of
Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

38 CFR 20.610 .... Rule 610. Payment of representative’s expenses in proceedings before Department
of Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

20.606 ...... 38 CFR 20.603 .... Rule 603. Representation by attorneys-at-law.

20.607 ...... 38 CFR 14.631(d) See also re revocation of powers of attorney.

20.609 ...... 38 CFR 14.629 .... Requirements for accreditation of representatives, agents, and attorneys.

38 CFR 20.603 . Rule 603. Representation by attorneys-at-law.

38 CFR 20.604 . Rule 604. Representation by agents.

38 CFR 20.606 .... Rule 606. Legal interns, law students and paralegals.

38 CFR 20.610 .......ccoovuvee Rule 610. Payment of representative’s expenses in proceedings before Department
of Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

20.610 ...... 38 CFR 20.609 .......cccoveuuen Rule 609. Payment of representative’s fees in proceedings before Department of
Veterans Affairs field personnel and before the Board of Veterans’ Appeals.

20.611 ...... 38 CFR 1.525(d), 14.631(e) | See also re continuation of authority conferred by powers of attorney upon the death
of a claimant.

20.701 ..... 38 CFR 20.710 .... Rule 710. Witnesses at hearings.

20.702 ...... 38 CFR 20.704 .... Rule 704. Scheduling and notice of hearings conducted by traveling Sections of the
Board of Veterans’ Appeals at Department of Veterans Affairs facilities.

38 CFR 20.713 ... Rule 713. Hearings in simultaneously contested claims.

20.703 ...... 38 CFR 20.201 . Rule 201. Notice of Disagreement.

20.704 ...... 38 CFR 20.702 .... Rule 702. Scheduling and notice of hearings conducted by the Board of Veterans’
Appeals in Washington, DC, and by agency of original jurisdiction personnel act-
ing on behalf of the Board of Veterans’ Appeals at field facilities.

20.706 ...... 38 CFR 20.700(c) See also re the presiding Member’s role in the conduct of hearings.

38 CFR 20.708 . Rule 708. Prehearing conference.

38 CFR 20.709 . Rule 709. Procurement of additional evidence following a hearing.

20.707 ... 38 CFR 19.11 ... Reconsideration Section.

20.708 ...... 38 CFR 20.606(d) See re the prehearing conference required when a legal intern, law student, or para-
legal is to participate in a hearing held before a traveling Section of the Board.

20.709 ...... 38 CFR 19.37 ..ccovviiiis Consideration of additional evidence received by the agency of original jurisdiction
after an appeal has been initiated.

38 CFR 20.1304 ......ccceeeen Rule 1304. Request for change in representation, request for personal hearing, or
submission of additional evidence following certification of an appeal to the Board
of Veterans’ Appeals.

20.710 ...... 38 CFR 20.711 . Rule 711. Subpoenas.

20.711 ... 38 CFR 2.1 See for further information on subpoenas, including action to be taken in the event
of noncompliance.

20.713 ...... 38 CFR 20.702 ......cccoeceenen Rule 702. Scheduling and notice of hearings conducted by the Board of Veterans’
Appeals in Washington, DC, and by agency of original jurisdiction personnel act-
ing on behalf of the Board of Veterans’ Appeals at field facilities.

38 CFR 20.704 ..........ccc...... Rule 704. Scheduling and notice of hearings conducted by traveling Sections of the
Board of Veterans’ Appeals at Department of Veterans Affairs facilities.

20.715 ... 38 CFR 20.706 .... Rule 706. Functions of the presiding Member.

20.800 ...... 38 CFR 20.304 . Rule 304. Filing additional evidence does not extend time limit for appeal.

38 CFR 20.709 . Rule 709. Procurement of additional evidence following a hearing.

38 CFR 20.1304 .. Rule 1304. Request for change in representation, request for personal hearing, or
submission of additional evidence following certification of an appeal to the Board
of Veterans’ Appeals.

20.901 ...... 38 CFR 14.507 ... See re opinions of the General Counsel of the Department of Veterans Affairs.

20.9083 ...... 38 CFR 20.305 . Rule 305. Computation of time limit for filing.

38 CFR 20.306 ... Rule 306. Legal holidays.

20.1003 .... | 38 CFR 20.700(b) See re submission of written brief and of oral argument on audio cassette.

20.1105 .... | 38 CFR 3.156 ... New and material evidence.

38 CFR 3.160(e) . Reopened claim.

38 CFR 20.1304(b)(1) ... See re request for a personal hearing or submission of additional evidence more
than 60 days after a case has been certified to the Board of Veterans’ Appeals as
possible basis for a reopened claim.

20.1106 .... | 38 CFR 3.22(a)(2) ........0o.c.. See re correction of a rating, after a veteran’s death, based on clear and unmistak-

able error, in cases involving claims for benefits under the provisions of 38 U.S.C.
1318.
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Sec. Cross-reference Title of cross-referenced material or comment
20.1300 .... | 38 CFR 1.500-1.527 .......... See re the release of information from Department of Veterans Affairs claimant
records.
38 CFR 1.550-1.559 .......... See re the release of information from Department of Veterans Affairs records other
than claimant records.
38 CFR 1.575-1.584 ... See re safeguarding personal information in Department of Veterans Affairs records.
38 CFR 20.1301 Rule 1301. Disclosure of information.
20.1301 .... | 38 CFR 1.577 ... Access to records.
20.1302 .... | 38 CFR 20.611 .. Rule 611. Continuation of representation following death of a claimant or appellant.
20.1304 .... | 38 CFR 3.103(c), See also re hearings.
20.717.
38 CFR 3.156 New and material evidence.
38 CFR 3.160(e) Reopened claim.
38 CFR 20.305 .. Rule 305. Computation of time limit for filing.
38 CFR 20.306 .. Rule 306. Legal holidays.

[67 FR 4109, Feb. 3, 1992, as amended at 77 FR
23130, Apr. 18, 2012]

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart A—Vocational Rehabilitation and
Employment Under 38 U.S.C. Chapter 31

VOCATIONAL REHABILITATION OVERVIEW

Sec.
21.1 Training and rehabilitation for vet-
erans with service-connected disabilities.

NONDUPLICATION

21.21 Election of benefits under education
programs administered by the Depart-
ment of Veterans Affairs.

21.22 Nonduplication—Federal programs.

CLAIMS

21.30 Claims.

21.31 Informal claim.

21.32 Notification by VA of necessary infor-
mation or evidence when a claim is filed;
time for claimant response and VA ac-
tion.

21.33 VA has a duty to assist claimants in
obtaining evidence.

DEFINITIONS
21.35 Definitions.

ENTITLEMENT

21.40 Basic entitlement to vocational reha-
bilitation benefits and services.

PERIODS OF ELIGIBILITY

21.41 Basic period of eligibility.

21.42 Deferral or extension of the basic pe-
riod of eligibility.

21.44 Extension of the basic period of eligi-
bility for a veteran with a serious em-
ployment handicap.

21.45 Extending the period of eligibility for
a program of independent living beyond
basic period of eligibility.

21.46 Veteran ordered to active duty; exten-
sion of basic period of eligibility.

21.47 Eligibility for employment assistance.

21.48 Severance of service-connection—re-
duction to noncompensable degree.

INITIAL AND EXTENDED EVALUATION

21.50 Initial evaluation.

21.51 Determining employment handicap.

21.52 Determining serious employment
handicap.

21.53 Reasonable feasibility of achieving a
vocational goal.

21.57 Extended evaluation.

21.58 Redetermination of employment hand-
icap and serious employment handicap.

21.59 Review and appeal of decisions on eli-
gibility and entitlement.

VOCATIONAL REHABILITATION PANEL

21.60 Vocational Rehabilitation Panel.
21.62 Duties of the Vocational Rehabilita-
tion Panel.

DURATION OF REHABILITATION PROGRAMS

21.70 Vocational rehabilitation.

21.72 Rehabilitation to the point of employ-
ability.

21.73 Duration of employment assistance
programs.

21.74 Extended evaluation.

21.76 Independent living.

21.78 Approving more than 48 months of re-
habilitation.

21.79 Determining entitlement usage under
Chapter 31.

INDIVIDUALIZED WRITTEN REHABILITATION
PLAN

21.80 Requirement for a rehabilitation plan.
21.82 Completing the plan under Chapter 31.
21.84 Individualized written rehabilitation

plan.

21.86 Individualized extended evaluation
plan.

21.88 Individualized employment assistance
plan.

21.90 Individualized independent living plan.
21.92 Preparation of the plan.
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21.94 Changing the plan.

21.96 Review of the plan.

21.98 Appeal of disagreement regarding de-
velopment of, or change in, the plan.

COUNSELING
21.100 Counseling.

EDUCATIONAL AND VOCATIONAL TRAINING
SERVICES

21.120 Educational and vocational training
services.

21.122 School course.

21.123 On-job course.

21.124 Combination course.

21.126 Farm cooperative course.

21.128 Independent study course.

21.129 Home study course.

21.130 Educational and vocational courses
outside the United States.

21.132 Repetition of the course.

21.134 Limitation on flight training.

SPECIAL REHABILITATION SERVICES

21.140 Evaluation and improvement of reha-
bilitation potential.

21.142 Adult basic education.

21.144 Vocational course in sheltered work-
shop or rehabilitation facility.

21.146 Independent instructor course.

21.148 Tutorial assistance.

21.150 Reader service.

21.152 Interpreter service for the hearing
impaired.

21.154 Special transportation assistance.

21.155 Services to a veteran’s family.

21.156 Other incidental goods and services.

INDEPENDENT LIVING SERVICES

21.160 Independent living services.
21.162 Participation in a program of inde-
pendent living services.

CASE STATUS

21.180 Case status system.

21.182 ‘‘Applicant” status.

21.184 ‘‘Evaluation and planning’’ status.
21.186 ‘‘Ineligible”’ status.

21.188 ‘‘Extended evaluation” status.

21.190 ‘“‘Rehabilitation to the point of em-

ployability’’ status.

21.192 “‘Independent living program’ status.
21.194 “Employment services’ status.
21.196 ‘‘Rehabilitated’ status.
21.197 ‘“‘Interrupted’ status.
21.198 ‘‘Discontinued’ status.
SUPPLIES
21.210 Supplies.

21.212 General policy in furnishing supplies
during periods of rehabilitation.

21.214 Furnishing supplies for special pro-
grams.

21.216 Special equipment.

21.218 Methods of furnishing supplies.

Pt. 21

21.219 Supplies consisting of clothing, mag-
azines and periodicals, and items which
may be personally used by the veteran.

21.220 Replacement of supplies.

21.222 Release of, and repayment for, train-
ing and rehabilitation supplies.

21.224 Prevention of abuse.

MEDICAL AND RELATED SERVICES

21.240 Medical treatment, care and services.
21.242 Resources for provision of treatment,
care and services.

EMPLOYMENT SERVICES

21.250 Overview of employment services.

21.252 Job development and placement serv-
ices.

21.254 Supportive services.

21.256 Incentives for employers.

21.257 Self-employment.

21.258 Cost limitations on approval of self-
employment plans.

MONETARY ASSISTANCE SERVICES

21.260 Subsistence allowance.

21.262 Procurement and reimbursement of
cost for training and rehabilitation serv-
ices, supplies, or facilities.

21.264 Election of payment at the 38 U.S.C.
chapter 30 educational assistance rate or
election of payment of Post-9/11 subsist-
ence allowance.

21.266 Payment of subsistence allowance
under special conditions.

21.268 Employment adjustment allowance.

21.270 Payment of subsistence allowance
during leave and other periods.

21.272 Veteran-student services.

21.274 Revolving fund loan.

21.276 Incarcerated veterans.

INDUCTION INTO A REHABILITATION PROGRAM

21.282 Effective date of induction into a re-
habilitation program; retroactive induc-
tion.

21.283 Rehabilitated.

21.284 Reentrance into a rehabilitation pro-
gram.

COURSE APPROVAL AND FACILITY SELECTION

21.290 Training
sources.

21.292 Course approvals.

21.294 Selecting the training or rehabilita-
tion facility.

21.296 Selecting a training establishment
for on-job training.

21.298 Selecting a farm.

21.299 TUse of Government facilities for on-
job training or work experience at no or
nominal pay.

and rehabilitation re-

RATE OF PURSUIT

21.310 Rate of pursuit of a rehabilitation
program.
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21.312 Reduced work tolerance.
21.314 Pursuit of training under special con-
ditions.

AUTHORIZATION OF SUBSISTENCE ALLOWANCE
AND TRAINING AND REHABILITATION SERVICES

21.320 Awards for subsistence allowance and
authorization of rehabilitation services.

21.322 Commencing dates of subsistence al-
lowance.

21.324 Reduction or termination dates of
subsistence allowance.

21.326 Authorization of employment serv-
ices.

21.328 Two veteran cases—dependents.

21.330 Apportionment.

21.332 Payments of subsistence allowance.

21.334 Election of payment at the Chapter 30
rate.

LEAVES OF ABSENCE

21.340 Introduction.

21.342 Leave accounting policy.

21.344 Facility offering training or rehabili-
tation services.

21.346 Facility temporarily not offering
training or rehabilitation services.

21.348 Leave following completion of a pe-
riod of training or rehabilitation serv-
ices.

21.350 Unauthorized absences.

CONDUCT AND COOPERATION

21.362 Satisfactory conduct and coopera-
tion.

21.364 Unsatisfactory conduct and coopera-
tion.

INTERREGIONAL AND INTRAREGIONAL TRAVEL
OF VETERANS

21.370 Intraregional travel at government

expense.

21.372 Interregional transfer at government
expense.

21.374 Authorization for travel of attend-
ants.

21.376 Travel expenses for initial evaluation
and counseling.

PERSONNEL TRAINING AND DEVELOPMENT

21.380 Establishment of qualifications for

personnel providing assistance under
Chapter 31.

21.382 Training and staff development for
personnel providing assistance under
Chapter 31.

REHABILITATION RESEARCH AND SPECIAL
PROJECTS

21.390 Rehabilitation research and special
projects.

38 CFR Ch. I (7-1-13 Edition)

VETERANS’ ADVISORY COMMITTEE ON
REHABILITATION

21.400 Veterans’ Advisory Committee on Re-
habilitation.

21.402 Responsibilities of the Veterans’ Ad-
visory Committee on Rehabilitation.

ADDITIONAL ADMINISTRATIVE CONSIDERATION

21.410
21.412
21.414

Delegation of authority.
Finality of decisions.
Revision of decision.

INFORMING THE VETERAN

21.420 Informing the veteran.
21.422 Reduction in subsistence allowance
following the loss of a dependent.

ACCOUNTABILITY

21.430 Accountability for authorization and
payment of training and rehabilitation
services.

Subpart B—Claims and Applications for
Educational Assistance

CLAIMS

21.1029 Definitions.

21.1030 Claims.

21.1031 VA responsibilities when a claim is
filed.

21.1032 VA has a duty to assist claimants in
obtaining evidence.

21.1033 Time limits.

21.1034 Appeals.

Subpart C—Survivors’ and Dependents’
Educational Assistance Under 38 U.S.C.
Chapter 35

GENERAL

21.3001 Delegation of authority.

21.3002 Administration of Survivors’ and
Dependents’ Educational Assistance Pro-
gram.

21.3020 Educational assistance.

21.3021 Definitions.

21.3022 Nonduplication—programs adminis-
tered by VA.

21.3023 Nonduplication; pension, compensa-
tion, and dependency and indemnity
compensation.

21.3024 Nonduplication; Federal Employees’
Compensation Act.

21.3025 Nonduplication; Federal programs.

CLAIMS

21.3030 Claims.

ELIGIBILITY AND ENTITLEMENT
Eligibility; child.

Periods of eligibility; child.
Service with Armed Forces.
Suspension of program; child.
Entitlement.

21.3040
21.3041
21.3042
21.3043
21.3044
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21.3045 Entitlement charges.

21.3046 Periods of eligibility;
surviving spouses.

21.3047 Extended period of eligibility due to
physical or mental disability.

spouses and

COUNSELING

21.3100
21.3102
21.3103
21.3104
21.3105

Counseling.
Required counseling.
Failure to cooperate.
Special training.
Travel expenses.

PAYMENTS

21.3130 Educational assistance.

21.3131 Rates—educational assistance allow-
ance—38 U.S.C. chapter 35.

21.3132 Reductions in survivors’ and depend-
ents’ educational assistance.

21.3133 Payment procedures.

21.3135 Reduction or discontinuance dates
for awards of educational assistance al-
lowance.

SPECIAL RESTORATIVE TRAINING

21.3300 Special restorative training.

21.3301 Need.

21.3302 Special restorative training agree-
ments and reports.

21.3303 Extent of training.

21.3304 Assistance during training.

21.3305 ‘‘Interrupted’ status.

21.3306 Reentrance after interruption.

21.3307 ‘‘Discontinued’ status.

PAYMENTS; SPECIAL RESTORATIVE TRAINING

21.3330
21.3331
21.3332
21.3333

Payments.
Commencing date.
Discontinuance dates.
Rates.

SPECIAL ASSISTANCE AND TRAINING

21.3344 Special assistance for the education-
ally disadvantaged.

Subpart D—Administration of Educational
Assistance Programs

ADMINISTRATIVE

21.4001
21.4002
21.4003
21.4005
21.4006
21.4007
21.4008
21.4009

Delegations of authority.

Finality of decisions.

Revision of decisions.

Conflicting interests.

False or misleading statements.
Forfeiture.

Prevention of overpayments.

Waiver or recovery of overpayments.

GENERAL

21.4020 Two or more programs.
21.4022 Nonduplication—programs adminis-
tered by VA.

Pt. 21

PAYMENTS; EDUCATIONAL ASSISTANCE
ALLOWANCE

21.4131 Commencing dates.

21.4135 Discontinuance dates.

21.4136 Withdrawals or nonpunitive grades
may result in nonpayment.

21.4138 Certifications and release of pay-
ments.

21.4145 Work-study allowance.

21.4146 Assignments of benefits prohibited.

STATE APPROVING AGENCIES

21.4150 Designation.

21.4151 Cooperation.

21.4152 Control by agencies of the United
States.

21.41563 Reimbursement of expenses.

21.4154 Report of activities.

21.4155 Evaluations of State
agency performance.

approving

SCHOOLS

21.4200 Definitions.

21.4201 Restrictions on enrollment; percent-
age of students receiving financial sup-
port.

21.4202 Overcharges; restrictions on enroll-
ments.

21.4203 Reports—requirements.

21.4204 Periodic certifications.

21.4206 Reporting fee.

21.4209 Examination of records.

21.4210 Suspension and discontinuance of
educational assistance payments, and of
enrollments or reenrollments for pursuit
of approved courses.

21.4211 Composition, jurisdiction, and duties
of Committee on Educational Allow-
ances.

21.4212 Referral to Committee
cational Allowances.

21.4213 Notice of hearing by Committee on
Educational Allowances.

21.4214 Hearing rules and procedures for
Committee on Educational Allowances.

21.4215 Decision of Director of VA Regional
Processing Office of jurisdiction.

21.4216 Review of decision of Director of VA
Regional Processing Office of jurisdic-
tion.

on Edu-

PROGRAMS OF EDUCATION

21.4232 Specialized vocational training—38
U.S.C. Chapter 35.

21.4233 Combination.

21.4234 Change of program.

21.4235 Programs of education that include
flight training.

21.4236 Tutorial assistance.

COURSES

21.4250 Course and licensing and certifi-
cation test approval; jurisdiction and no-
tices.

21.4251 Minimum period of operation re-
quirement for educational institutions.
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21.4252 Courses precluded; erroneous, decep-
tive, or misleading practices.

21.4253 Accredited courses.

21.4254 Nonaccredited courses.

21.4255 Refund policy;
courses.

21.4256 Correspondence
courses.

21.4257 Cooperative courses.

21.42568 Notice of approval.

21.4259 Suspension or disapproval.

21.4260 Courses in foreign countries.

21.4261 Apprentice courses.

21.4262 Other training on-the-job courses.

21.4263 Approval of flight training courses.

21.4264 Farm cooperative courses.

21.4265 Practical training approved as insti-
tutional training or on-job training.

21.4266 Approval of courses at a branch cam-
pus or extension.

21.4267 Approval of independent study.

21.4268 Approval of licensing and certifi-
cation tests.

nonaccredited

programs and

ASSESSMENT AND PURSUIT OF COURSES

21.4270
21.4271
21.4272
21.4273

Measurement of courses.

[Reserved]

Collegiate course measurement.

Collegiate graduate.

21.4274 Law courses.

21.4275 Practical training courses; measure-
ment.

21.4277 Discontinuance: unsatisfactory
progress, conduct and attendance.

21.4278 Reentrance after discontinuance.

21.4279 Combination correspondence-resi-
dence program.

21.4280 [Reserved]

Subpart E [Reserved]

Subpart F—Education Loans

21.4500
21.4501
21.4502
21.4503
21.4504
21.4505
21.4507

Definitions.

Eligibility.

Applications.

Determination of loan amount.
Promissory note.

Check delivery.

Advertising.

Subparts F-1—F-3 [Reserved]

Subpart G—Post-Vietnam Era Veterans’
Educational Assistance Under 38 U.S.C.
Chapter 32

ADMINISTRATIVE
21.5001 Administration of benefits: 38 U.S.C.
Chapter 32.
GENERAL

21.5020 Post-Vietnam
cational assistance.
21.5021 Definitions.

era veterans’ edu-

38 CFR Ch. I (7-1-13 Edition)

21.5022 Eligibility under more than one pro-
gram.
21.5023 Nonduplication; Federal programs.

CLAIMS AND APPLICATIONS
21.5030 Applications, claims, and time lim-
its.
ELIGIBILITY

21.5040
21.5041
21.5042

Basic eligibility.
Periods of entitlement.
Extended period of eligibility.

PARTICIPATION

21.5050 Application requirements for par-
ticipation.

21.5052 Contribution requirements.

21.5053 Restoration of contributions (Per-
sian Gulf War).

21.5054 Dates of participation.

21.5058 Resumption of participation.

21.5060 Disenrollment.

21.5062 Date of disenrollment.

21.5064 Refund upon disenrollment.

21.5065 Refunds without disenrollment.

21.5066 Suspension of participation.

21.5067 Death of participant.

ENTITLEMENT

21.5070
21.5071
21.5072

Entitlement.
Months of entitlement allowed.
Entitlement charge.

21.5076 Entitlement charge—overpayment
cases.

21.5078 Interruption to conserve entitle-
ment.

COUNSELING

21.5100 Counseling.
21.5103 Travel expenses.

PAYMENTS; EDUCATIONAL ASSISTANCE
ALLOWANCE

21.5130 Payments; educational assistance al-
lowance.

21.5131 Educational assistance allowance.

21.5132 Criteria used in determining benefit

payments.

21.56133 Certifications and release of pay-
ments.

21.5134 Restrictions on paying benefits to
servicepersons.

21.5135 Advance payments.

21.5136 Benefit payments—secondary school
program.

21.5137 Benefit payments and charges
against entitlement for taking an ap-
proved licensing or certification test.

21.5138 Computation of benefit payments
and monthly rates.

21.5139 Computation of benefit payments for
incarcerated individuals.

21.5141 Tutorial assistance.
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STATE APPROVING AGENCIES
21.5150 State approving agencies.

SCHOOLS

21.5200 Schools.

PROGRAMS OF EDUCATION

21.5230
21.5231
21.5232

Programs of education.
Combination.
Change of program.

COURSES

21.5250 Courses.

ASSESSMENT AND PURSUIT OF COURSE
21.5270 Assessment and pursuit of course.

EDUCATIONAL ASSISTANCE PILOT PROGRAM

21.5290 Educational Assistance Pilot Pro-
gram.

21.5292 Reduced monthly contribution for
certain individuals.

21.5294 Transfer of entitlement.

21.5296 Extended period of eligibility.

Subpart H—Educational Assistance Test
Program

21.5701 Establishment of educational assist-
ance test program.

21.5703 Overview.

21.5705 Transfer of authority.

GENERAL

21.5720
21.5725

Definitions.
Obtaining benefits.

CLAIMS AND APPLICATIONS

21.5730
its.

Applications, claims, and time lim-

ELIGIBILITY AND ENTITLEMENT

21.5740 Eligibility.

21.5741 Eligibility under more than one pro-
gram.

21.5742 Entitlement.

21.5743 Transfer of entitlement.

21.5744 Charges against entitlement.

21.5745 Period of entitlement.

COURSES
21.5800 Courses.

CERTIFICATIONS

21.56810 Certifications of enrollment.

21.5812 Reports of withdrawals and termi-
nations of attendance and changes in
training time.

21.5816 False or fraudulent claims.

PAYMENTS—EDUCATIONAL ASSISTANCE AND
SUBSISTENCE ALLOWANCE

21.5820 Educational assistance.
21.5822 Subsistence allowance.
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21.5824
21.5828

Nonduplication: Federal programs.

False or misleading statements.

21.5830 Payment of educational assistance.

21.5831 Commencing date of subsistence al-
lowance.

21.5834 Discontinuance dates: General.

21.5835 Specific discontinuance dates.

21.5838 Overpayments.

MEASUREMENT OF COURSES

21.5870 Measurement of courses.

ADMINISTRATIVE

21.5900 Administration of benefits
gram—chapter 107, title 10 U.S.C.
21.5901 Delegations of authority.

pro-

Subpart |—Temporary Program of Voca-
fional Training for Certain New Pension
Recipients

GENERAL

21.6001 Temporary vocational training pro-
gram for certain pension recipients.

21.6005 Definitions.

21.6010 Applicability of rules and adminis-
trative procedures under 38 U.S.C., chap-
ter 31.

21.6015 Claims and elections.

21.6021 Nonduplication—38 U.S.C., chapters
30, 31, 32, 34 and 35.

BasIC ELIGIBILITY REQUIREMENTS

21.6040 Eligibility for vocational training
and employment assistance.
21.6042 Entry, reentry and completion.

EVALUATION

21.6050 Participation of eligible veterans in
an evaluation.

21.6052 Evaluations.

21.6054 Criteria for determining good em-
ployment potential.

21.6056 Cooperation of the veteran in an
evaluation.

21.6058 Consequences of evaluation.

21.6059 Limitations on the number of eval-
uations.

SERVICES AND ASSISTANCE TO PROGRAM
PARTICIPANTS

21.6060 Services and assistance.

DURATION OF TRAINING

21.6070 Basic duration of a vocational train-
ing program.

21.6072 Extending the duration of a voca-
tional training program.

21.6074 Computing the period of vocational
training program participation.
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INDIVIDUALIZED WRITTEN REHABILITATION
PLAN

21.6080 Requirement for an individualized
written rehabilitation or employment as-
sistance plan.

21.6082 Completing the plan.

COUNSELING
21.6100 Counseling.

EDUCATIONAL AND VOCATIONAL TRAINING
SERVICES

21.6120 Educational and vocational training
services.

EVALUATION AND IMPROVEMENT OF
REHABILITATION POTENTIAL

21.6140 Evaluation and improvement of re-
habilitation potential.

INDEPENDENT LIVING SERVICES
21.6160 Independent living services.
CASE STATUS SYSTEM
21.6180 Case status system.
SUPPLIES
21.6210 Supplies.
MEDICAL AND RELATED SERVICES

21.6240 Medical treatment, care and serv-
ices.

21.6242 Resources for provision of medical
treatment, care and services.

FINANCIAL ASSISTANCE

21.6260 Financial assistance.

ENTERING VOCATIONAL TRAINING

21.6282 Effective dates of induction into and
termination of vocational training.
21.6284 Reentrance into a training program.
21.6290 Training resources.
RATE OF PURSUIT

21.6310 Rate of pursuit.

AUTHORIZATION OF SERVICES

21.6320 Authorization of
Chapter 31 rules.

services under

LEAVES OF ABSENCE
21.6340 Leaves of absence.
SATISFACTORY CONDUCT AND COOPERATION

21.6362 Satisfactory conduct and coopera-
tion.

TRANSPORTATION SERVICES

21.6370 Awuthorization  of
services.

transportation
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ADDITIONAL APPLICABLE REGULATIONS

21.6380 Additional applicable Chapter 31 reg-
ulations.

DELEGATION OF AUTHORITY
21.6410 Delegation of authority.

COORDINATION WITH THE VETERANS SERVICE
CENTER

21.6420 Coordination with the
Service Center.

Veterans

Subpart J—Temporary Program of
Vocational Training and Rehabilitation

21.6501 Overview.

21.6503 Definitions.

21.6505 Participation in the temporary pro-
gram.

21.6507 Special benefits for qualified vet-
erans under test program.

21.6509 Notice to qualified veterans.

21.6511-21.6513 [Reserved]

21.6515 Formulation of rehabilitation plan.

21.6517 [Reserved]

21.6519 Eligibility of qualified veterans for
employment and counseling services.

21.6521 Employment of qualified veterans.

21.6523 Entry and reentry into a program of

counseling and employment services
under 38 U.S.C. 3104(a) (2) and (5).

21.6525 [Reserved]

Subpart K—AIl Volunteer Force Edu-

cational Assistance Program (Mont-
gomery Gl Bill—Active Duty)

21.7000 Establishment of educational assist-
ance program.

DEFINITIONS
21.7020 Definitions.

CLAIMS AND APPLICATIONS

21.7030
its.
21.7032

Applications, claims, and time lim-

Time limits for making elections.

ELIGIBILITY

21.7040 Categories of basic eligibility.

21.7042 Basic eligibility requirements.

21.7044 Persons with eligibility under 38
U.S.C. chapter 34.

21.7045 Eligibility based on involuntary sep-
aration, voluntary separation, or partici-
pation in the Post-Vietnam Era Vet-
erans’ Educational Assistance Program.

21.7046 Eligibility for supplemental edu-
cational assistance.

21.7050 Ending dates of eligibility.

21.7051 Extended period of eligibility.

ENTITLEMENT
21.7070 Entitlement.
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21.7072 Entitlement to basic educational as-
sistance.

21.7073 Entitlement for some individuals
who establish eligibility during the open
period or who establish eligibility before
involuntary separation.

21.7074 Entitlement to supplemental edu-
cational assistance.

21.7075 Entitlement to tuition assistance
top-up.

21.7076 Entitlement charges.

TRANSFER OF ENTITLEMENT TO BASIC
EDUCATIONAL ASSISTANCE TO DEPENDENTS

21.7080 Transfer of entitlement.

COUNSELING

21.7100 Counseling.
21.7103 Travel expenses.

PROGRAMS OF EDUCATION

21.7110 Selection of a program of education.

21.7112 Programs of education combining
two or more types of courses.

21.7114 Change of program.

COURSES

21.7120 Courses included in programs of edu-
cation.

21.7122 Courses precluded.

21.7124 Overcharges.

PAYMENTS—EDUCATIONAL ASSISTANCE

21.7130 Educational assistance.

21.7131 Commencing dates.

21.7133 Suspension or discontinuance of pay-
ments.

21.7135 Discontinuance dates.

21.7136 Rates of payment of basic edu-
cational assistance.

21.7137 Rates of payment of basic edu-
cational assistance for individuals with
remaining entitlement under 38 U.S.C.
chapter 34.

21.7138 Rates of supplemental educational
assistance.

21.7139 Conditions which result in reduced
rates or no payment.

21.7140 Certifications and release of pay-
ments.

21.7141 Tutorial assistance.

21.7142 Accelerated payments, payment of
tuition assistance top-up, and licensing
or certification test reimbursement.

21.7143 Nonduplication of educational as-
sistance.

21.7144 Overpayments.

PURSUIT OF COURSES

21.7150 Pursuit.

21.7151 Advance payment and accelerated
payment certifications.

21.71562 Certification of enrollment.

21.71563 Progress and conduct.

21.7154 Pursuit and absences.
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21.7156
21.7158
21.7159

Other required reports.
False, late, or missing reports.
Reporting fee.

COURSE ASSESSMENT

21.7170 Course measurement.
21.7172 Measurement of concurrent enroll-
ments.

STATE APPROVING AGENCIES
21.7200 State approving agencies.

APPROVAL OF COURSES

21.7220 Course approval.

21.7222 Courses and enrollments which may
not be approved.

21.7280 Death benefit.

ADMINISTRATIVE

21.7301
21.7302
21.7303
21.7305
21.7307

Delegations of authority.

Finality of decisions.

Revision of decisions.

Conflicting interests.

Examination of records.

21.7310 Civil rights.

21.7320 Procedural protection; reduction fol-
lowing loss of dependent.

Subpart L—Educational Assistance for
Members of the Selected Reserve

21.7500 Establishment and purpose of edu-
cational assistance program.

DEFINITIONS
21.7520 Definitions.
CLAIMS AND APPLICATIONS
21.7530 Applications, claims, and time lim-
its.
ELIGIBILITY

21.7540 Eligibility for educational assist-
ance.

21.7550 Ending dates of eligibility.

21.7551 Extended period of eligibility.

ENTITLEMENT

21.7570
21.7576

Entitlement.
Entitlement charges.

COUNSELING

21.7600
21.7603

Counseling.
Travel expenses.

PROGRAMS OF EDUCATION

21.7610 Selection of a program of education.

21.7612 Programs of education combining
two or more types of courses.

21.7614 Changes of program.

COURSES

21.7620 Courses included in programs of edu-
cation.
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21.7622 Courses precluded.
21.7624 Overcharges and restrictions on en-
rollments.

PAYMENTS—EDUCATIONAL ASSISTANCE

21.7630 Educational assistance.

21.7631 Commencing dates.

21.7633 Suspension or discontinuance of pay-
ments.

21.7635 Discontinuance dates.

21.7636 Rates of payment.

21.7639 Conditions which result in reduced
rates or no payment.

21.7640 Release of payments.

21.7642 Nonduplication of educational as-
sistance.

21.7644 Overpayments.

PURSUIT OF COURSE AND REQUIRED REPORTS

21.7650 Pursuit.

21.7652 Certification of
verification of pursuit.

21.76563 Progress, conduct, and attendance.

21.7654 Pursuit and absences.

21.7656 Other required reports.

21.76568 False, late, or missing reports.

21.76569 Reporting fee.

enrollment and

COURSE ASSESSMENT

21.7670 Measurement of courses leading to a
standard, undergraduate college degree.

21.7672 Measurement of courses not leading
to a standard college degree.

21.7673 Measurement of concurrent enroll-
ments.

21.7674 Measurement of practical training
courses.

STATE APPROVING AGENCIES
21.7700 State approving agencies.

APPROVAL OF COURSES

21.7720 Course approval.
21.7722 Courses and enrollments which may
not be approved.

ADMINISTRATIVE

21.7801
21.7802
21.7803
21.7805
21.7807

Delegation of authority.
Finality of decisions.
Revision of decisions.
Conflicting interests.
Examination of records.

Subpart M—Vocational Training and Reha-
bilitation for Certain Children of Viet-
nam Veterans and Veterans with Cov-
ered Service in Korea—Spina Bifida
and Covered Birth Defects

GENERAL

21.8010 Definitions and abbreviations.

21.8012 Vocational training program for cer-
tain children of Vietnam veterans and
veterans with covered service in Korea—
spina bifida and covered birth defects.
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21.8014 Application.

21.8015 Notification by VA of necessary in-
formation or evidence when a claim is
filed; time for claimant response and VA
action; and VA’s duty to assist claimants
in obtaining evidence.

21.8016 Nonduplication of benefits.

BASIC ENTITLEMENT REQUIREMENTS

21.8020 Entitlement to vocational training
and employment assistance.
21.8022 Entry and reentry.

EVALUATION

21.8030 Requirement for evaluation of child.
21.8032 Evaluations.

SERVICES AND ASSISTANCE TO PROGRAM
PARTICIPANTS

21.8050 Scope of training, services, and as-
sistance.

DURATION OF VOCATIONAL TRAINING

21.8070 Basic duration of a vocational train-
ing program.

21.8072 Authorizing training, services, and
assistance beyond the initial individual-
ized written plan of vocational rehabili-
tation.

21.8074 Computing the period for vocational
training program participation.

INDIVIDUALIZED WRITTEN PLAN OF
VOCATIONAL REHABILITATION

21.8080 Requirement for an individualized
written plan of vocational rehabilitation.

21.8082 Inability of child to complete indi-
vidualized written plan of vocational re-
habilitation or achieve vocational goal.

COUNSELING
21.8100 Counseling.
VOCATIONAL TRAINING, SERVICES, AND
ASSISTANCE

21.8120 Vocational training, and

assistance.

services,

EVALUATION AND IMPROVEMENT OF
VOCATIONAL POTENTIAL

21.8140 Evaluation and improvement of vo-
cational potential.

SUPPLIES
21.8210 Supplies.
PROGRAM COSTS

21.8260 Training,
Costs.

Services, and Assistance

VOCATIONAL TRAINING PROGRAM ENTRANCE,
TERMINATION, AND RESOURCES

21.8280 Effective date of induction into a vo-
cational training program.
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21.8282 Termination of a vocational training
program.

21.8284 Additional vocational training.

21.8286 Training resources.

RATE OF PURSUIT
21.8310 Rate of pursuit.
AUTHORIZATION OF SERVICES
21.8320 Authorization of services.
LEAVES OF ABSENCE
21.8340 Leaves of absence.
SATISFACTORY CONDUCT AND COOPERATION

21.8360 Satisfactory conduct and coopera-
tion.

TRANSPORTATION SERVICES

21.8370 Authorization  of
services.

transportation

ADDITIONAL APPLICABLE REGULATIONS

21.8380 Additional applicable regulations.
DELEGATION OF AUTHORITY
21.8410 Delegation of authority.
Subparts N-O [Reserved]
Subpart P—Post-9/11 Gl Bill
21.9500 Introduction.

DEFINITIONS
21.9505 Definitions.

CLAIMS AND APPLICATIONS

21.9510 Claims,
time limits.

VA’s duty to assist, and

ELIGIBILITY

21.9520 Basic eligibility.

21.9525 Eligibility for increased and supple-
mental educational assistance.

21.9530 Eligibility time limit.

21.9535 Extended period of eligibility.

ENTITLEMENT

21.9550 Entitlement.

21.9555 Entitlement to supplemental edu-
cational assistance.

21.9560 Entitlement charges.

TRANSFER OF ENTITLEMENT TO BASIC
EDUCATIONAL ASSISTANCE TO DEPENDENTS

21.9570 Transfer of entitlement.

COUNSELING

21.9580 Counseling
21.9585 Travel expenses.
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APPROVED PROGRAMS OF EDUCATION AND
COURSES

21.9590 Approved programs of education and
courses.
21.9600 Overcharges.

PAYMENTS—EDUCATIONAL ASSISTANCE

21.9620 Educational assistance.

21.9625 Beginning dates.

21.9630 Suspension or discontinuance of pay-
ments.

21.9635 Discontinuance dates.

21.9640 Rates of payment of educational as-
sistance.

21.9645 Refund of basic contribution to
chapter 30.

21.9650 Increase in educational assistance.

21.96556 Rates of supplemental educational
assistance.

21.9660 Rural relocation benefit.

21.9665 Reimbursement for licensing or cer-
tification tests.

21.9670 Work-study allowance.

21.9675 Conditions that result in reduced
rates or no payment.

21.9680 Certifications and release of pay-
ments.

21.9685 Tutorial assistance.

21.9690 Nonduplication of educational as-
sistance.

21.9695 Overpayments.

21.9700 Yellow Ribbon Program.

PURSUIT OF COURSES

21.9710
21.9715
21.9720
21.9725
21.9735
21.9740
21.9745

Pursuit.

Advance payment certification.
Certification of enrollment.
Progress and conduct.

Other required reports.

False, late, or missing reports.
Reporting fee.

COURSE ASSESSMENT

21.9750 Course measurement.

APPROVAL OF PROGRAMS OF EDUCATION

21.9765 Program of education approval.

ADMINISTRATIVE
21.9770 Administrative.

Subpart A—Vocational Rehabilita-
tion and Employment Under
38 U.S.C. Chapter 31

AUTHORITY: 38 U.S.C. 501(a), chs. 18, 31, and
as noted in specific sections.

SOURCE: 49 FR 40814, Oct. 18, 1984, unless
otherwise noted.
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§21.1

VOCATIONAL REHABILITATION OVERVIEW

§21.1 Training and rehabilitation for
veterans with service-connected
disabilities.

(a) Purposes. The purposes of this pro-
gram are to provide to eligible vet-
erans with compensable service-con-
nected disabilities all services and as-
sistance necessary to enable them to
achieve maximum independence in
daily living and, to the maximum ex-
tent feasible, to become employable
and to obtain and maintain suitable
employment.

(Authority: 38 U.S.C. 3100)

(b) Basic requirements. Before a serv-
ice-disabled veteran may receive train-
ing and rehabilitation services under
Chapter 31, Title 38 U.S.C., three basic
requirements must be met:

(1) The Department of Veterans Af-
fairs must first find that the veteran
has basic entitlement to services as
prescribed by §21.40.

(Authority: 38 U.S.C. 3102)

(2) The services necessary for train-
ing and rehabilitation must be identi-
fied by the Department of Veterans Af-
fairs and the veteran.

(Authority: 38 U.S.C. 3106)

(3) An individual written plan must
be developed by the Department of Vet-
erans Affairs and the veteran describ-
ing the goals of the program and the
means through which these goals will
be achieved.

(Authority: 38 U.S.C. 3107)

[49 FR 40814, Oct. 18, 1984; 50 FR 9622, Mar. 11,
1985]

NONDUPLICATION

§21.21 Election of benefits under edu-
cation programs administered by
the Department of Veterans Affairs.

(a) Election of benefits required. A vet-
eran must make an election of benefits
among the programs of education ad-
ministered by VA for which he or she
may be eligible. A veteran who has
basic entitlement to rehabilitation
under chapter 31 and is also eligible for
assistance under any of the other edu-
cation programs administered by VA

38 CFR Ch. I (7-1-13 Edition)

must make an election of benefits be-
tween chapter 31 and any other VA pro-
gram of education for which he or she
may be eligible. The veteran may re-
elect at any time if he or she is other-
wise eligible. (See §§21.264 and 21.334.)

(Authority: 38 U.S.C. 1781(b))

(b) Use of prior training in formulating
a rehabilitation program. If a veteran
has pursued an educational or training
program under an education program
listed in §21.4020 of this part, the ear-
lier program of education or special re-
storative training shall be utilized to
the extent practicable.

(Authority: 38 U.S.C. 3695(b))
[563 FR 880, Jan. 14, 1988, as amended at 57 FR
57108, Dec. 3, 1992]

§21.22 Nonduplication—Federal
grams.

pro-

(a) Allowances. A service-disabled vet-
eran who is eligible for benefits under
Chapter 31, may not receive a subsist-
ence allowance or elect payment of an
allowance at the educational assist-
ance rate under Chapter 30 pursuant to
§21.264 if the veteran:

(1) Is on active duty and is pursuing
a course of education which is being
paid for by the Armed Forces (or by the
Department of Health and Human
Services in the case of the Public
Health Service), or

(2) Is attending a course of education
or training paid for under Chapter 41,
Title 5 U.S.C. and whose full salary is
being paid to such veteran while so
training.

(Authority: 38 U.S.C. 3681; Pub. L. 98-525)

(b) Services which may be authoriced. A
service-disabled veteran who is in one
of the two categories defined in para-
graph (a) of this section is entitled to
receive all benefits, other than an al-
lowance, to which he or she is other-
wise entitled under Chapter 31, includ-
ing:

(1) Payment of any tuition and fees
not paid for by the Armed Forces.

(2) The cost of special services, such
as reader services, tutorial assistance,
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and special equipment during the pe-
riod of such training.

(Authority: 38 U.S.C. 3681)

[49 FR 40814, Oct. 18, 1984, as amended at 54
FR 4283, Jan. 30, 1989; 57 FR 57108, Dec. 3,
1992]

CLAIMS

§21.30 Claims.

A specific claim in the form pre-
scribed by the Department of Veterans
Affairs must be filed for:

(a) A program of rehabilitation serv-
ices, or

(b) Employment assistance.

(Authority: 38 U.S.C. 501(a),
5101(a))

3102, 3117,

§21.31 Informal claim.

Any communication or action indi-
cating an intent to apply for rehabili-
tation or employment assistance, from
a veteran, a duly authorized represent-
ative, or a Member of Congress may be
considered an informal claim. Upon re-
ceipt of an informal claim, if a formal
claim has not been filed, an application
form will be forwarded to the veteran
for execution. In the case of a claim for
rehabilitation, or employment assist-
ance, the formal claim will be consid-
ered filed as of the date of receipt of
the informal claim if received within 1
yvear from the date it was sent to the
veteran, or before cessation of the
course, whichever is earlier.

(Authority: 38 U.S.C. 501(a), 5101(a), 5103(a))

§21.32 Notification by VA of necessary
information or evidence when a
claim is filed; time for claimant re-
sponse and VA action.

The provisions of this section apply
to claims that are governed by this
subpart or subpart M of this part.

(a) VA has a duty to notify claimants of
necessary information or evidence. Ex-
cept when a claim cannot be substan-
tiated because there is no legal basis
for the claim, or undisputed facts
render the claimant ineligible for the
claimed benefit, when VA receives a
complete or substantially complete ap-
plication for vocational rehabilitation
benefits and services provided under
this subpart or subpart M of this part
VA will:

§21.32

(1) Notify the claimant of any infor-
mation and evidence that is necessary
to substantiate the claim;

(2) Inform the claimant which infor-
mation and evidence, if any, the claim-
ant is to provide to VA and which in-
formation and evidence, if any, VA will
try to obtain for the claimant; and

(3) Inform the claimant of the time
limit, as provided in paragraph (c) of
this section, for responding to VA’s no-
tification, and of actions, as provided
in paragraph (d) of this section, that
VA may take to decide the claim if the
claimant does not respond to such noti-
fication within 30 days.

(b) Definitions for purposes of $§21.32
and 21.33. For purposes of this section
and §21.33:

(1) The term application does not in-
clude a notice of disagreement.

(2) The term notification means the
notice described in paragraph (a) of
this section.

(3) The term substantially complete ap-
plication means, for an individual’s first
application for vocational rehabilita-
tion benefits and services administered
by VA, an application containing:

(i) The claimant’s name;

(ii) His or her relationship to the vet-
eran, if applicable;

(iii) Sufficient information for VA to
verify the claimed service, if applica-
ble; and

(iv) The benefit claimed.

(4) The term information means non-
evidentiary facts, such as the claim-
ant’s Social Security number or ad-
dress, or the name of the educational
institution the claimant is attending.

(c) Time limit. Any information and
evidence described in the notification
as information and evidence that the
claimant is to provide must be received
by VA within one year from the date of
the notification. If VA does not receive
the information and evidence from the
claimant within that time period, VA
may adjudicate the claim based on the
information and evidence in the file.

(d) Actions VA may take after 30 days if
no response from claimant. If the claim-
ant has not responded to the notifica-
tion within 30 days, VA may decide the
claim before the expiration of the one-
year period, based on all the informa-
tion and evidence in the file, including
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information and evidence it has ob-
tained on behalf of the claimant. If VA
does so, however, and the claimant sub-
sequently provides the information and
evidence specified in the notification
within one year of the date of the noti-
fication, VA must readjudicate the
claim. If VA’s decision on a readjudica-
tion is favorable to the claimant, the
award of vocational rehabilitation ben-
efits and services shall take effect as if
the prior decision by VA on the claim
had not been made.

(e) Incomplete applications. If VA re-
ceives an incomplete application for
benefits, it will notify the claimant of
the information necessary to complete
the application and will defer assist-
ance until the claimant submits this
information. If the information nec-
essary to complete the application is
not received by VA within one year
from the date of such notice, VA can-
not pay or provide any benefits based
on that application.

(f) Who VA will notify. For the pur-
pose of this section, when VA seeks to
notify a claimant, it will provide such
notice to:

(1) The claimant;

(2) His or her fiduciary, if any; and

(3) His or her representative, if any.

(Authority: 38 U.S.C. 5102, 5103, 5103A(a)(3))
[74 FR 31855, July 6, 2009]

§21.33 VA has a duty to assist claim-
ants in obtaining evidence.

The provisions of this section apply
to claims that are governed by this
subpart or subpart M of this part.

(a) VA’s duty to assist begins when VA
receives a complete or substantially com-
plete application. (1) Except as provided
in paragraph (d) of this section, upon
receipt of a complete or substantially
complete application for vocational re-
habilitation benefits and services
under this subpart or subpart M of this
part, VA will:

(i) Make reasonable efforts to help a
claimant obtain evidence necessary to
substantiate the claim; and

(ii) Give the assistance described in
paragraphs (b) and (c¢) of this section to
an individual attempting to reopen a
finally decided claim.

38 CFR Ch. I (7-1-13 Edition)

(2) VA will not pay any fees a custo-
dian of records may charge to provide
the records VA requests.

(Authority: 38 U.S.C. 5103A)

(b) Obtaining records not in the custody
of a Federal department or agency. (1) VA
will make reasonable efforts to obtain
relevant records not in the custody of a
Federal department or agency. These
records include relevant records from:

(i) State or local governments;

(ii) Private medical care providers;

(iii) Current or former employers;
and

(iv) Other non-Federal governmental
sources.

(2) The reasonable efforts described
in paragraph (b)(1) of this section will
generally consist of an initial request
for the records and, if VA does not re-
ceive the records, at least one follow-
up request. The following are excep-
tions to this provision concerning the
number of requests that VA generally
will make:

(i) VA will not make a follow-up re-
quest if a response to the initial re-
quest indicates that the records sought
do not exist or that a follow-up request
for the records would be futile.

(ii) If VA receives information show-
ing that subsequent requests to this or
another custodian could result in ob-
taining the records sought, reasonable
efforts will include an initial request
and, if VA does not receive the records,
at least one follow-up request to the
new source or an additional request to
the original source.

(3) The claimant must cooperate
fully with VA’s reasonable efforts to
obtain relevant records from non-Fed-
eral agency or department custodians.
The claimant must provide enough in-
formation to identify and locate the
existing records, including:

(i) The person, company, agency, or
other custodian holding the records;

(ii) The approximate time frame cov-
ered by the records; and

(iii) In the case of medical treatment
records, the condition for which treat-
ment was provided.

(4) If necessary, the claimant must
authorize the release of existing
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records in a form acceptable to the per-
son, company, agency, or other custo-
dian holding the records.

(Authority: 38 U.S.C. 5103A)

(c) Obtaining records in the custody of
a Federal department or agency. (1) Sub-
ject to paragraphs (c)(2) through (c)(4)
of this section, VA will make as many
requests as are necessary to obtain rel-
evant records from a Federal depart-
ment or agency. These records include
but are not limited to:

(i) Military records;

(ii) Medical and other records from
VA medical facilities;

(iii) Records from non-VA facilities
providing examination or treatment at
VA expense; and

(iv) Records from other Federal agen-
cies.

(2) VA will cease its efforts to obtain
records from a Federal department or
agency only if VA concludes that the
records sought do not exist or that fur-
ther efforts to obtain those records
would be futile. Cases in which VA may
conclude that no further efforts are re-
quired include cases in which the Fed-
eral department or agency advises VA
that the requested records do not exist
or that the custodian of such records
does not have them.

(3) The claimant must cooperate
fully with VA’s reasonable efforts to
obtain relevant records from Federal
department or agency custodians. At
VA’s request, the claimant must pro-
vide enough information to identify
and locate the existing records, includ-
ing:

(i) The custodian or agency holding
the records;

(ii) The approximate time frame cov-
ered by the records; and

(iii) In the case of medical treatment
records, the condition for which treat-
ment was provided.

(4) If necessary, the claimant must
authorize the release of existing
records in a form acceptable to the cus-
todian or agency holding the records.

(Authority: 38 U.S.C. 5103A)

(d) Circumstances where VA will refrain
from or discontinue providing assistance.
VA will refrain from providing assist-
ance in obtaining evidence for a claim
if the substantially complete or com-
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plete application for benefits indicates
that there is no reasonable possibility
that any assistance VA would provide
to the claimant would substantiate the
claim. VA will discontinue providing
assistance in obtaining evidence for a
claim if the evidence obtained indi-
cates that there is no reasonable possi-
bility that further assistance would
substantiate the claim. Circumstances
in which VA will refrain from or dis-
continue providing assistance in ob-
taining evidence include but are not
limited to:

(1) The claimant’s ineligibility for
the benefit sought because of lack of
qualifying service, lack of veteran sta-
tus, or other lack of legal eligibility;

(2) Claims that are inherently not
credible or clearly lack merit;

(3) An application requesting a ben-
efit to which the claimant is not enti-
tled as a matter of law; and

(4) The claimant’s lack of coopera-
tion in providing or requesting infor-
mation or evidence necessary to sub-
stantiate the claim.

(Authority: 38 U.S.C. 5103A)

(e) Duty to notify claimant of inability
to obtain records. (1) VA will notify the
claimant either orally or in writing
when VA:

(i) Has made reasonable efforts to ob-
tain relevant non-Federal records, but
is unable to obtain them; or

(ii) After continued efforts to obtain
Federal records, concludes that it is
reasonably certain they do not exist or
that further efforts to obtain them
would be futile.

(2) For non-Federal records requests,
VA may provide the notice to the
claimant at the same time it makes its
final attempt to obtain the relevant
records.

(3) VA will make a written record of
any oral notice conveyed under this
paragraph to the claimant.

(4) The notice to the claimant must
contain the following information:

(i) The identity of the records VA
was unable to obtain;

(ii) An explanation of the efforts VA
made to obtain the records;

(iii) The fact described in paragraph
(e)(1)({) or (e)(1)(ii) of this section;

(iv) A description of any further ac-
tion VA will take regarding the claim,
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including, but not limited to, notice
that VA will decide the claim based on
the evidence of record unless the
claimant submits the records VA was
unable to obtain; and

(v) A notice that the claimant is ulti-
mately responsible for obtaining the
evidence.

(5) If VA becomes aware of the exist-
ence of relevant records before deciding
the claim, VA will notify the claimant
of the existence of such records and ask
that the claimant provide a release for
the records. If the claimant does not
provide any necessary release of the
relevant records that VA is unable to
obtain, VA will ask that the claimant
obtain the records and provide them to
VA.

(6) For the purpose of this section, if
VA must notify the claimant, VA will
provide notice to:

(i) The claimant;

(ii) His or her fiduciary, if any; and

(iii) His or her representative, if any.

(Authority: 38 U.S.C. 5102, 5103(a), 5103A)
[74 FR 31856, July 6, 2009]

DEFINITIONS
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(a) Employment handicap. This term
means an impairment of a veteran’s
ability to prepare for, obtain, or retain
employment consistent with such vet-
eran’s abilities, aptitudes, and inter-
ests.

Definitions.

(Authority: 38 U.S.C. 3101(1), 3102)

(b) Independence in daily living. This
term means the ability of a veteran,
without the service of others, or with a
reduced level of the services of others,
to live and function within such vet-
eran’s family and community.

(Authority: 38 U.S.C. 3101(2))

(c) Program of education. This term
means:

(1) A combination of subjects or unit
courses pursued at a school which is
generally acceptable to meet require-
ments for a predetermined educational,
professional or vocational objective; or

(2) Such subjects or courses which
are generally acceptable to meet re-
quirements for more than one objective
if all objectives pursued are generally

38 CFR Ch. I (7-1-13 Edition)

recognized as being related to a single
career field; or

(3) Any unit course or subject, or
combination of courses or subjects,
pursued by an eligible veteran at any
educational institution required by the
Administrator of the Small Business
Administration as a condition to ob-
taining financial assistance under the
provisions of section (7)(i)(1) of the
Small Business Act.

(Authority:
3452(b))

(d) Program of independent living serv-
ices and assistance. This term includes:

(1) The services provided in this pro-
gram that are needed to enable a vet-
eran to achieve maximum independ-
ence in daily living, including coun-
seling, diagnostic, medical, social, psy-
chological, and educational services de-
termined by the Department of Vet-
erans Affairs to be necessary, and

(2) The monthly allowance author-
ized by 38 U.S.C. Chapter 31 for such a
veteran.

15 U.S.C. 636(i)1), 38 U.S.C.

(Authority: 38 U.S.C. 3101(4))

(e) Rehabilitated to the point of employ-
ability. This term means that the vet-
eran is employable in an occupation for
which a vocational rehabilitation pro-
gram has been provided under this pro-
gram

(Authority: 38 U.S.C. 3101(5))

(f) Rehabilitation program. This term
includes, when appropriate:

(1) A vocational rehabilitation pro-
gram (see paragraph (i) of this section);

(2) A program of independent living
services and assistance (see paragraph
(d) of this section) for a veteran for
whom a vocational goal has been deter-
mined not to be currently reasonably
feasible; or

(Authority: 38 U.S.C. 3101(6); Pub. L. 99-576)

(3) A program of employment serv-
ices for employable veterans who are
prior participants in Department of
Veterans Affairs or state-federal voca-
tional rehabilitation programs.

(Authority: 38 U.S.C. 3117)

(g) Serious employment handicap. This
term means a significant impairment
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of a veteran’s ability to prepare for, ob-
tain, or retain employment consistent
with such veteran’s abilities, aptitudes,
and interests.

(Authority: 38 U.S.C. 3101(7)

(h) Vocational goal. (1) The term voca-
tional goal means a gainful employment
status consistent with a veteran’s
abilities, aptitudes, and interests;

(2) The term achievement of a voca-
tional goal is reasonably feasible means
the effects of the veteran’s disability
(service and nonservice-connected),
when considered in relation to the vet-
eran’s circumstances does not prevent
the veteran from successfully pursuing
a vocational rehabilitation program
and becoming gainfully employed in an
occupation consistent with the vet-
eran’s abilities, aptitudes, and inter-
ests;

(3) The term achievement of a voca-
tional goal is not currently reasonably
feasible means the effects of the vet-
eran’s disability (service and non-
service-connected), when considered in
relation to the veteran’s circumstances
at the time of the determination:

(i) Prevent the veteran from success-
fully achieving a vocational goal at
that time; or

(ii) Are expected to worsen within
the period needed to achieve a voca-
tional goal and which would, therefore,
make achievement not reasonably fea-
sible.

(Authority: 38 U.S.C. 3101(8))

(i) Vocational rehabilitation program.
This term includes:

(1) The services that are needed for
the accomplishment of the purposes of
38 U.S.C. Chapter 31 including such
counseling, diagnostic, medical, social,
psychological, independent living, eco-
nomic, educational, vocational, and
employment services as are determined
by the Department of Veterans Affairs
to be needed;

(i) In the case of a veteran for whom
the achievement of a vocational goal
has not been found to be currently in-
feasible, such services include:

(A) Determining whether a voca-
tional goal is reasonably feasible;

(B) Improving the veteran’s potential
to participate in a program of services
designed to achieve a vocational goal;
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(C) Enabling the veteran to achieve
maximum independence in daily living;

(ii) In the case of a veteran for whom
achievement of a vocational goal is
feasible, such services include assisting
the veteran to become, to the max-
imum extent feasible, employable and
to obtain and maintain suitable em-
ployment; and

(2) The term also includes the mone-
tary assistance authorized by 38 U.S.C.
Chapter 31 for a veteran receiving any
of the services described in this para-
graph.

(Authority: 38 U.S.C. 3101(9); Pub. L. 99-576)

(j) Program of employment services.
This term includes the counseling,
medical, social, and other placement
and post-placement services provided
to a veteran under 38 U.S.C. Chapter 31
to assist the veteran in obtaining or
maintaining suitable employment.

(Authority: 38 U.S.C. 3117)

(k) Other terminology. The follow