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§ 222.11 Conduct of adjudicatory hear-
ings. 

(a) Parties. Any interested person 
may at a reasonable time prior to the 
commencement of the hearing submit 
to the Presiding Officer a request to be 
admitted as a party. Such request shall 
be in writing and shall set forth the in-
formation which would be required to 
be submitted by such person if he were 
requesting an adjudicatory hearing. 
Any such request to be admitted as a 
party which satisfies the requirements 
of this paragraph (a) shall be granted 
and all parties shall be informed at the 
commencement of the adjudicatory 
hearing of the parties involved. Any 
party may be represented by counsel or 
other authorized representative. EPA 
staff representing the Administrator or 
Regional Administrator who took ac-
tion with respect to the permit applica-
tion shall be deemed a party. 

(b) Filing and service. (1) An original 
and two (2) copies of all documents or 
papers required or permitted to be filed 
shall be filed with the Presiding Offi-
cer. 

(2) Copies of all documents and pa-
pers filed with the Presiding Officer 
shall be served upon all other parties 
to the adjudicatory hearing. 

(c) Consolidation. The Administrator, 
or the Regional Administrator in the 
case of a hearing arising within his Re-
gion and for which he has been dele-
gated authority hereunder, may, in his 
discretion, order consolidation of any 
adjudicatory hearings held pursuant to 
this section whenever he determines 
that consolidation will expedite or sim-
plify the consideration of the issues 
presented. The Administrator may, in 
his discretion, order consolidation and 
designate one Region to be responsible 
for the conduct of any hearings held 
pursuant to this section which arise in 
different Regions whenever he deter-
mines that consolidation will expedite 
or simplify the consideration of the 
issues presented. 

(d) Pre-hearing conference. The Pre-
siding Officer may hold one or more 
prehearing conferences and may issue a 
prehearing order which may include 
without limitation, requirements with 
respect to any or all of the following: 

(1) Stipulations and admissions; 
(2) Disputed issues of fact; 

(3) Disputed issues of law; 
(4) Admissibility of any evidence; 
(5) Hearing procedures including sub-

mission of oral or written direct testi-
mony, conduct of cross-examination, 
and the opportunity for oral argu-
ments; 

(6) Any other matter which may ex-
pedite the hearing or aid in disposition 
of any issues raised therein. 

(e) Adjudicatory hearing procedures. (1) 
The burden of going forward with the 
evidence shall: 

(i) In the case of any adjudicatory 
hearing held pursuant to § 222.10(b)(1), 
be on the person filing a request under 
§ 222.10(a) as to each issue raised by the 
request; and 

(ii) In the case of any adjudicatory 
hearing held pursuant to § 223.2 or pur-
suant to part 226, be on the Environ-
mental Protection Agency. 

(2) The Presiding Officer shall have 
the duty to conduct a fair and impar-
tial hearing, to take action to avoid 
unnecessary delay in the disposition of 
proceedings, and to maintain order. He 
shall have all powers necessary or ap-
propriate to that end, including with-
out limitation, the following: 

(i) To administer oaths and affirma-
tions; 

(ii) To rule upon offers of proof and 
receive relevant evidence; 

(iii) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(iv) To consider and rule upon all 
procedural and other motions appro-
priate to the proceedings; and 

(v) To take any action authorized by 
these regulations and in conformance 
with law. 

(3) Parties shall have the right to 
cross-examine a witness who appears at 
an adjudicatory hearing to the extent 
that such cross-examination is nec-
essary or appropriate for a full disclo-
sure of the facts. In multi-party pro-
ceedings the Presiding Officer may 
limit cross-examination to one party 
on each side if he is satisfied that the 
cross-examination by one party will 
adequately protect the interests of 
other parties. 

(4) When a party will not be unfairly 
prejudiced thereby, the Presiding Offi-
cer may order all or part of the evi-
dence to be submitted in written form. 
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(5) Rulings of the Presiding Officer on 
the admissibility of evidence, the pro-
priety of cross-examination, and other 
procedural matters, shall be final and 
shall appear in the record. 

(6) Interlocutory appeals may not be 
taken. 

(7) Parties shall be presumed to have 
taken exception to an adverse ruling. 

(8) The proceedings of all hearings 
shall be recorded by such means as the 
Presiding Officer may determine. The 
original transcript of the hearing shall 
be a part of the record and the sole offi-
cial transcript. Copies of the transcript 
shall be available from the Environ-
mental Protection Agency in accord-
ance with 40 CFR part 2. 

(9) The rules of evidence shall not 
apply. 

(f) Decision after adjudicatory hearing. 
(1) Within 30 days after the conclusion 
of the adjudicatory hearing, or within 
such additional period as the Adminis-
trator or the Regional Administrator, 
as the case may be, may grant to the 
Presiding Officer for good cause shown, 
the Presiding Officer shall submit to 
the Administrator or the Regional Ad-
ministrator, as the case may be, pro-
posed findings of fact and conclusions 
of law, his recommendation with re-
spect to any and all issues raised at the 
hearing, and the record of the hearing. 
Such findings, conclusions and rec-
ommendations shall contain a brief 
statement of the basis for the rec-
ommendations. Copies of the Presiding 
Officer’s proposed findings of fact, con-
clusions of law and recommendations 
shall be provided to all parties to the 
adjudicatory hearing on request, with-
out charge. 

(2) Within 20 days following submis-
sion of the Presiding Officer’s proposed 
findings of fact, conclusions of law and 
recommendations, any party may sub-
mit written exceptions, no more than 
30 pages in length, to such proposed 
findings, conclusions and recommenda-
tions and within 30 days following the 
submission of the Presiding Officer’s 
proposed findings, conclusions and rec-
ommendations any party may file writ-
ten comments, no more than 30 pages 
in length, on another party’s excep-
tions. Within 45 days following the sub-
mission of the Presiding Officer’s pro-
posed findings, conclusions and rec-

ommendations, the Administrator or 
the Regional Administrator, as the 
case may be, shall make a determina-
tion with respect to all issues raised at 
such hearing and shall affirm, reverse 
or modify the previous or proposed de-
termination, as the case may be. No-
tice of such determination shall set 
forth the determination for each such 
issue, shall briefly state the basis 
therefor and shall be given by mail to 
all parties to the adjudicatory hearing. 

§ 222.12 Appeal to Administrator. 
(a)(1) The Administrator delegates to 

the Environmental Appeals Board au-
thority to issue final decisions in ap-
peals filed under this part. An appeal 
directed to the Administrator, rather 
than to the Environmental Appeals 
Board, will not be considered. This del-
egation of authority to the Environ-
mental Appeals Board does not pre-
clude the Environmental Appeals 
Board from referring an appeal or a 
motion filed under this part to the Ad-
ministrator for decision when the Envi-
ronmental Appeals Board, in its discre-
tion, deems it appropriate to do so. 
When an appeal or motion to referred 
to the Administrator, all parties shall 
be so notified and the rules in this sec-
tion referring to the Environmental 
Appeals Board shall be interpreted as 
referring to the Administrator. 

(2) Within 10 days following receipt of 
the determination of the Regional Ad-
ministrator pursuant to paragraph 
(f)(2) of § 222.11, any party to an adju-
dicatory hearing held in accordance 
with § 222.11 may appeal such deter-
mination to the Environmental Ap-
peals Board by filing a written notice 
of appeal, or the Environmental Ap-
peals Board may, on its own initiative, 
review any prior determination. 

(b) The notice of appeal shall be no 
more than 40 pages in length and shall 
contain: 

(1) The name and address of the per-
son filing the notice of appeal; 

(2) A concise statement of the facts 
on which the person relies and appro-
priate citations to the record of the ad-
judicatory hearing; 

(3) A concise statement of the legal 
basis on which the person relies; 

(4) A concise statement setting forth 
the action which the person proposes 
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