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(d) Legitimacy criteria for non-haz-
ardous secondary materials. 

(1) Legitimacy criteria for non-haz-
ardous secondary materials used as a 
fuel in combustion units include the 
following: 

(i) The non-hazardous secondary ma-
terial must be managed as a valuable 
commodity based on the following fac-
tors: 

(A) The storage of the non-hazardous 
secondary material prior to use must 
not exceed reasonable time frames; 

(B) Where there is an analogous fuel, 
the non-hazardous secondary material 
must be managed in a manner con-
sistent with the analogous fuel or oth-
erwise be adequately contained to pre-
vent releases to the environment; 

(C) If there is no analogous fuel, the 
non-hazardous secondary material 
must be adequately contained so as to 
prevent releases to the environment; 

(ii) The non-hazardous secondary ma-
terial must have a meaningful heating 
value and be used as a fuel in a com-
bustion unit that recovers energy. 

(iii) The non-hazardous secondary 
material must contain contaminants 
or groups of contaminants at levels 
comparable in concentration to or 
lower than those in traditional fuel(s) 
which the combustion unit is designed 
to burn. In determining which tradi-
tional fuel(s) a unit is designed to burn, 
persons may choose a traditional fuel 
that can be or is burned in the par-
ticular type of boiler, whether or not 
the combustion unit is permitted to 
burn that traditional fuel. In com-
paring contaminants between tradi-
tional fuel(s) and a non-hazardous sec-
ondary material, persons can use data 
for traditional fuel contaminant levels 
compiled from national surveys, as 
well as contaminant level data from 
the specific traditional fuel being re-
placed. To account for natural varia-
bility in contaminant levels, persons 
can use the full range of traditional 
fuel contaminant levels, provided such 
comparisons also consider variability 
in non-hazardous secondary material 
contaminant levels. Such comparisons 
are to be based on a direct comparison 
of the contaminant levels in both the 
non-hazardous secondary material and 
traditional fuel(s) prior to combustion. 

(2) Legitimacy criteria for non-haz-
ardous secondary materials used as an 
ingredient in combustion units include 
the following: 

(i) The non-hazardous secondary ma-
terial must be managed as a valuable 
commodity based on the following fac-
tors: 

(A) The storage of the non-hazardous 
secondary material prior to use must 
not exceed reasonable time frames; 

(B) Where there is an analogous in-
gredient, the non-hazardous secondary 
material must be managed in a manner 
consistent with the analogous ingre-
dient or otherwise be adequately con-
tained to prevent releases to the envi-
ronment; 

(C) If there is no analogous ingre-
dient, the non-hazardous secondary 
material must be adequately contained 
to prevent releases to the environment; 

(ii) The non-hazardous secondary ma-
terial must provide a useful contribu-
tion to the production or manufac-
turing process. The non-hazardous sec-
ondary material provides a useful con-
tribution if it contributes a valuable 
ingredient to the product or inter-
mediate or is an effective substitute 
for a commercial product. 

(iii) The non-hazardous secondary 
material must be used to produce a val-
uable product or intermediate. The 
product or intermediate is valuable if: 

(A) The non-hazardous secondary ma-
terial is sold to a third party, or 

(B) The non-hazardous secondary ma-
terial is used as an effective substitute 
for a commercial product or as an in-
gredient or intermediate in an indus-
trial process. 

(iv) The non-hazardous secondary 
material must result in products that 
contain contaminants at levels that 
are comparable in concentration to or 
lower than those found in traditional 
products that are manufactured with-
out the non-hazardous secondary mate-
rial. 

[76 FR 15549, Mar. 21, 2011, as amended at 78 
FR 9212, Feb. 7, 2013] 

§ 241.4 Non-Waste Determinations for 
Specific Non-Hazardous Secondary 
Materials When Used as a Fuel. 

(a) The following non-hazardous sec-
ondary materials are not solid wastes 
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when used as a fuel in a combustion 
unit: 

(1) Scrap tires that are not discarded 
and are managed under the oversight of 
established tire collection programs, 
including tires removed from vehicles 
and off-specification tires. 

(2) Resinated wood. 
(3) Coal refuse that has been recov-

ered from legacy piles and processed in 
the same manner as currently-gen-
erated coal refuse. 

(4) Dewatered pulp and paper sludges 
that are not discarded and are gen-
erated and burned on-site by pulp and 
paper mills that burn a significant por-
tion of such materials where such 
dewatered residuals are managed in a 
manner that preserves the meaningful 
heating value of the materials. 

(b) Any person may submit a rule-
making petition to the Administrator 
to identify additional non-hazardous 
secondary materials to be listed in 
paragraph (a) of this section. Contents 
and procedures for the submittal of the 
petitions include the following: 

(1) Each petition must be submitted 
to the Administrator by certified mail 
and must include: 

(i) The petitioner’s name and address; 
(ii) A statement of the petitioner’s 

interest in the proposed action; 
(iii) A description of the proposed ac-

tion, including (where appropriate) 
suggested regulatory language; and 

(iv) A statement of the need and jus-
tification for the proposed action, in-
cluding any supporting tests, studies, 
or other information. Where the non- 
hazardous secondary material does not 
meet the legitimacy criteria, the appli-
cant must explain why such non-haz-
ardous secondary material should be 
considered a non-waste fuel, balancing 
the legitimacy criteria with other rel-
evant factors. 

(2) The Administrator will make a 
tentative decision to grant or deny a 
petition and will publish notice of such 
tentative decision, either in the form 
of an advanced notice of proposed rule-
making, a proposed rule, or a tentative 
determination to deny the petition, in 
the FEDERAL REGISTER for written pub-
lic comment. 

(3) Upon the written request of any 
interested person, the Administrator 
may, at its discretion, hold an informal 

public hearing to consider oral com-
ments on the tentative decision. A per-
son requesting a hearing must state 
the issues to be raised and explain why 
written comments would not suffice to 
communicate the person’s views. The 
Administrator may in any case decide 
on its own motion to hold an informal 
public hearing. 

(4) After evaluating all public com-
ments the Administrator will make a 
final decision by publishing in the FED-
ERAL REGISTER a regulatory amend-
ment or a denial of the petition. 

(5) The Administrator will grant or 
deny a petition based on the weight of 
evidence showing the following: 

(i) The non-hazardous secondary ma-
terial has not been discarded in the 
first instance and is legitimately used 
as a fuel in a combustion unit, or if dis-
carded, has been sufficiently processed 
into a material that is legitimately 
used as a fuel. 

(ii) Where any one of the legitimacy 
criteria in § 241.3(d)(1) is not met, that 
the use of the non-hazardous secondary 
material is integrally tied to the indus-
trial production process, that the non- 
hazardous secondary material is func-
tionally the same as the comparable 
traditional fuel, or other relevant fac-
tors as appropriate. 

[78 FR 9213, Feb. 7, 2013] 

PART 243—GUIDELINES FOR THE 
STORAGE AND COLLECTION OF 
RESIDENTIAL, COMMERCIAL, 
AND INSTITUTIONAL SOLID 
WASTE 

Subpart A—General Provisions 

Sec. 
243.100 Scope. 
243.101 Definitions. 

Subpart B—Requirements and 
Recommended Procedures 

243.200 Storage. 
243.200–1 Requirement. 
243.200–2 Recommended procedures: Design. 
243.201 Safety. 
243.201–1 Requirement. 
243.201–2 Recommended procedures: Oper-

ations. 
243.202 Collection equipment. 
243.202–1 Requirement. 
243.202–2 Recommended procedures: Design. 
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