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(e) The Regional Administrator will 
notify the petitioner of his determina-
tion regarding the mechanism’s accept-
ability in lieu of financial mechanisms 
specified in this subpart. Pending this 
determination, the owners and opera-
tors using such mechanisms will be 
deemed to be in compliance with the 
requirements of § 280.93 for under-
ground storage tanks located in the 
state for the amounts and types of 
costs covered by such mechanisms. 

[53 FR 43370, Oct. 26, 1988; 53 FR 51274, Dec. 
21, 1988] 

§ 280.101 State fund or other state as-
surance. 

(a) An owner or operator may satisfy 
the requirements of § 280.93 for under-
ground storage tanks located in a 
state, where EPA is administering the 
requirements of this subpart, which 
assures that monies will be available 
from a state fund or state assurance 
program to cover costs up to the limits 
specified in § 280.93 or otherwise assures 
that such costs will be paid if the Re-
gional Administrator determines that 
the state’s assurance is at least equiva-
lent to the financial mechanisms speci-
fied in this subpart. 

(b) The Regional Administrator will 
evaluate the equivalency of a state 
fund or other state assurance prin-
cipally in terms of: Certainty of the 
availability of funds for taking correc-
tive action and/or for compensating 
third parties; the amount of funds that 
will be made available; and the types of 
costs covered. The Regional Adminis-
trator may also consider other factors 
as is necessary. 

(c) The state must submit to the Re-
gional Administrator a description of 
the state fund or other state assurance 
to be supplied as financial assurance, 
along with a list of the classes of un-
derground storage tanks to which the 
funds may be applied. The Regional Ad-
ministrator may require the state to 
submit additional information as is 
deemed necessary to make a deter-
mination regarding the acceptability 
of the state fund or other state assur-
ance. Pending the determination by 
the Regional Administrator, the owner 
or operator of a covered class of USTs 
will be deemed to be in compliance 
with the requirements of § 280.93 for the 

amounts and types of costs covered by 
the state fund or other state assurance. 

(d) The Regional Administrator will 
notify the state of his determination 
regarding the acceptability of the 
state’s fund or other assurance in lieu 
of financial mechanisms specified in 
this subpart. Within 60 days after the 
Regional Administrator notifies a state 
that a state fund or other state assur-
ance is acceptable, the state must pro-
vide to each owner or operator for 
which it is assuming financial responsi-
bility a letter or certificate describing 
the nature of the state’s assumption of 
responsibility. The letter or certificate 
from the state must include, or have 
attached to it, the following informa-
tion: the facility’s name and address 
and the amount of funds for corrective 
action and/or for compensating third 
parties that is assured by the state. 
The owner or operator must maintain 
this letter or certificate on file as proof 
of financial responsibility in accord-
ance with § 280.107(b)(5). 

§ 280.102 Trust fund. 
(a) An owner or operator may satisfy 

the requirements of § 280.93 by estab-
lishing a trust fund that conforms to 
the requirements of this section. The 
trustee must be an entity that has the 
authority to act as a trustee and whose 
trust operations are regulated and ex-
amined by a federal agency or an agen-
cy of the state in which the fund is es-
tablished. 

(b) The wording of the trust agree-
ment must be identical to the wording 
specified in § 280.103(b)(1), and must be 
accompanied by a formal certification 
of acknowledgement as specified in 
§ 280.103(b)(2). 

(c) The trust fund, when established, 
must be funded for the full required 
amount of coverage, or funded for part 
of the required amount of coverage and 
used in combination with other mecha-
nism(s) that provide the remaining re-
quired coverage. 

(d) If the value of the trust fund is 
greater than the required amount of 
coverage, the owner or operator may 
submit a written request to the Direc-
tor of the implementing agency for re-
lease of the excess. 

(e) If other financial assurance as 
specified in this subpart is substituted 
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for all or part of the trust fund, the 
owner or operator may submit a writ-
ten request to the Director of the im-
plementing agency for release of the 
excess. 

(f) Within 60 days after receiving a 
request from the owner or operator for 
release of funds as specified in para-
graph (d) or (e) of this section, the Di-
rector of the implementing agency will 
instruct the trustee to release to the 
owner or operator such funds as the Di-
rector specifies in writing. 

§ 280.103 Standby trust fund. 
(a) An owner or operator using any 

one of the mechanisms authorized by 
§§ 280.96, 280.98, or 280.99 must establish 
a standby trust fund when the mecha-
nism is acquired. The trustee of the 
standby trust fund must be an entity 
that has the authority to act as a 
trustee and whose trust operations are 
regulated and examined by a Federal 
agency or an agency of the state in 
which the fund is established. 

(b)(1) The standby trust agreement, 
or trust agreement, must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

TRUST AGREEMENT 

Trust agreement, the ‘‘Agreement,’’ en-
tered into as of [date] by and between [name 
of the owner or operator], a [name of state] 
[insert ‘‘corporation,’’ ‘‘partnership,’’ ‘‘asso-
ciation,’’ or ‘‘proprietorship’’], the ‘‘Grant-
or,’’ and [name of corporate trustee], [insert 
‘‘Incorporated in the state of lll’’ or ‘‘a 
national bank’’], the ‘‘Trustee.’’ 

Whereas, the United States Environmental 
Protection Agency, ‘‘EPA,’’ an agency of the 
United States Government, has established 
certain regulations applicable to the Grant-
or, requiring that an owner or operator of an 
underground storage tank shall provide as-
surance that funds will be available when 
needed for corrective action and third-party 
compensation for bodily injury and property 
damage caused by sudden and nonsudden ac-
cidental releases arising from the operation 
of the underground storage tank. The at-
tached Schedule A lists the number of tanks 
at each facility and the name(s) and ad-
dress(es) of the facility(ies) where the tanks 
are located that are covered by the stand-
point trust agreement. 

[Whereas, the Grantor has elected to estab-
lish [insert either ‘‘a guarantee,’’ ‘‘surety 
bond,’’ or ‘‘letter of credit’’] to provide all or 

part of such financial assurance for the un-
derground storage tanks identified herein 
and is required to establish a standby trust 
fund able to accept payments from the in-
strument (This paragraph is only applicable 
to the standby trust agreement.)]; 

Whereas, the Grantor, acting through its 
duly authorized officers, has selected the 
Trustee to be the trustee under this agree-
ment, and the Trustee is willing to act as 
trustee; 

Now, therefore, the Grantor and the Trust-
ee agree as follows: 

Section 1. Definitions 

As used in this Agreement: 
(a) The term ‘‘Grantor’’ means the owner 

or operator who enters into this Agreement 
and any successors or assigns of the Grantor. 

(b) The term ‘‘Trustee’’ means the Trustee 
who enters into this Agreement and any suc-
cessor Trustee. 

Section 2. Identification of the Financial 
Assurance Mechanism 

This Agreement pertains to the [identify 
the financial assurance mechanism, either a 
guarantee, surety bond, or letter of credit, 
from which the standby trust fund is estab-
lished to receive payments (This paragraph 
is only applicable to the standby trust agree-
ment.)]. 

Section 3. Establishment of Fund 

The Grantor and the Trustee hereby estab-
lish a trust fund, the ‘‘Fund,’’ for the benefit 
of [implementing agency]. The Grantor and 
the Trustee intend that no third party have 
access to the Fund except as herein provided. 
[The Fund is established initially as a stand-
by to receive payments and shall not consist 
of any property.] Payments made by the pro-
vider of financial assurance pursuant to [the 
Director of the implementing agency’s] in-
struction are transferred to the Trustee and 
are referred to as the Fund, together with all 
earnings and profits thereon, less any pay-
ments or distributions made by the Trustee 
pursuant to this Agreement. The Fund shall 
be held by the Trustee, IN TRUST, as herein-
after provided. The Trustee shall not be re-
sponsible nor shall it undertake any respon-
sibility for the amount or adequacy of, nor 
any duty to collect from the Grantor as pro-
vider of financial assurance, any payments 
necessary to discharge any liability of the 
Grantor established by [the state imple-
menting agency] 

Section 4. Payment for [‘‘Corrective Action’’ 
and/or Third-Party Liability Claims’’] 

The Trustee shall make payments from the 
Fund as [the Director of the implementing 
agency] shall direct, in writing, to provide 
for the payment of the costs of [insert: 
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