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the purpose of having one or more 
issues relating to his or her responsi-
bility for payment of the referred 
claim resolved. 

(2) If the Arbitrator has been ap-
pointed, a motion to intervene shall be 
filed with the Arbitrator and a copy 
shall be served upon all parties. If the 
Arbitrator has not yet been appointed, 
a motion to intervene shall be sub-
mitted to the Association and a copy 
shall be served upon all parties. 

(3) Any such motion to intervene 
may be granted only upon the written 
approval of the Arbitrator and all of 
the parties in the form of a modifica-
tion to the joint request for arbitration 
pursuant to § 304.21(c) of this part. by 
signing such a modification, the inter-
vening party consents to be bound by 
the terms of the joint request for arbi-
tration submitted pursuant to 
§ 304.21(b) of this part and any modifica-
tions previously made thereto pursuant 
to § 304.21(c) of this part, and consents 
to be bound by such revisions to the 
time limits for the filing of pleadings 
as the Arbitrator may make to prevent 
delaying the pre-hearing conference. 

(b) Any party may move to withdraw 
from the arbitral proceeding within 
thirty days after receipt of the notice 
of appointment of the Arbitrator (see 
§ 304.22 of this part). The Arbitrator 
may approve such withdrawal, without 
prejudice to the moving party, and 
shall assess such administrative fees 
and expenses (see § 304.41 of this part) 
against the withdrawing party as the 
Arbitrator deems appropriate. No party 
may withdraw from the arbitral pro-
ceedings after this thirty-day period, 
except that EPA may withdraw from 
the proceeding in accordance with 
§ 304.20(b)(3) or § 304.33(e) of this part. 

§ 304.25 Ex parte communication. 
(a) No interested person shall make 

or knowingly cause to be made to the 
Arbitrator an ex parte communication. 

(b) The Arbitrator shall not make or 
knowingly cause to be made to any in-
terested person an ex parte communica-
tion. 

(c) The Association may remove the 
Arbitrator in any proceeding in which 
it is demonstrated to the Association’s 
satisfaction that the Arbitrator has en-
gaged in prohibited ex parte commu-

nication to the prejudice of any party. 
If the Arbitrator is removed, the proce-
dures in § 304.22(d) of this part shall 
apply. 

(d) Whenever an ex parte communica-
tion in violation of this section is re-
ceived by or made known to the Arbi-
trator, the Arbitrator shall imme-
diately notify in writing all parties to 
the proceeding of the circumstances 
and substance of the communication 
and may require the party who made 
the communication or caused the com-
munication to be made, or the party 
whose representative made the commu-
nication or caused the communication 
to be made, to show cause why that 
party’s arguments or claim should not 
be denied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation. 

(e) The prohibitions of this section 
apply upon appointment of the Arbi-
trator and terminate on the date of the 
final decision. 

Subpart C—Hearings Before the 
Arbitrator 

§ 304.30 Filing of pleadings. 

(a) Discovery shall be in accordance 
with this section and § 304.31 of this 
part. 

(b) Within thirty days after receipt of 
the notice of appointment of the Arbi-
trator (see § 304.22 of this part), EPA 
shall submit to the Arbitrator two cop-
ies of a written statement and shall 
serve a copy of the written statement 
upon all other parties. The written 
statement shall in all cases include the 
information requested in paragraphs 
(b)(1), (b)(6), and (b)(7) of this section, 
shall include the information requested 
in paragraph (b)(2) of this section if the 
issue of liability of any participating 
PRP has been submitted for resolution, 
shall include the information requested 
in paragraph (b)(3) of this section if 
any issue concerning the adequacy of 
EPA’s response action has been sub-
mitted for resolution or may arise dur-
ing the Arbitrator’s determination of 
the dollar amount of response costs re-
coverable by EPA, shall include the in-
formation requested in paragraph (b)(4) 
of this section if the issue of the dollar 
amount of response costs recoverable 
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by EPA has been submitted for resolu-
tion, and shall include the information 
requested in paragraph (b)(5) of this 
section if any issue concerning alloca-
tion of liability for payment of EPA’s 
award has been submitted for resolu-
tion. 

(1) A statement of facts, including a 
description of the facility, the EPA re-
sponse action taken at the facility, the 
response costs incurred and to be in-
curred by the United States in connec-
tion with the response action taken at 
the facility, and the parties; 

(2) A description of the evidence in 
support of the following four elements 
of liability of the participating PRP(s) 
whose liability pursuant to section 
107(a) of CERCLA, 42 U.S.C. 9607(a), is 
at issue, and any supporting docu-
mentation therefor: 

(i) The site at which EPA’s response 
action was taken is a facility as defined 
by section 101(9) of CERCLA, 42 U.S.C. 
9601(9); 

(ii) There was a release or threat of re-
lease within the meaning of sections 
101(22) and 104(a) of CERCLA, 42 U.S.C. 
9601(22) and 9604(a), of a hazardous sub-
stance as defined by section 101(14) of 
CERCLA, 42 U.S.C 9601(14), at the facil-
ity at which EPA’s response action was 
taken; 

(iii) The release or threat of release 
caused the United States to incur re-
sponse costs as defined in § 304.12(o) of 
this part; and 

(iv) The participating PRP is in one 
of the categories of liable parties in 
section 107(a) of CERCLA, 42 U.S.C. 
9607(a); 

(3) An index of any documents which 
formed the basis for the selection of 
the response action taken at the facil-
ity (all indexed documents shall be 
made available to any participating 
PRP); 

(4) A summary, broken down by cat-
egory, of all response costs incurred 
and to be incurred by the United States 
in connection with the response action 
taken by EPA at the facility (sup-
porting documentation for the sum-
mary shall be made available to any 
participating PRP pursuant to the pro-
cedures described in Rule 1006 of the 
Federal Rules of Evidence); 

(5) To the extent such information is 
available, the names and addresses of 

all identified PRPs for the facility, the 
volume and nature of the substances 
contributed to the facility by each 
identified PRP, and a ranking by vol-
ume of the substances contributed to 
the facility; 

(6) A recommended location for the 
pre-hearing conference and the arbitral 
hearing; and 

(7) Any other statement or docu-
mentation that EPA deems necessary 
to support its claim. 

(c) Within thirty days after receipt of 
EPA’s written statement, each partici-
pating PRP shall submit to the Arbi-
trator two copies of an answer and 
shall serve a copy of the answer upon 
all other parties. The answer shall in 
all cases include the information re-
quested in paragraphs (c)(1), (c)(6), and 
(c)(7) of this section, shall include the 
information requested in paragraph 
(c)(2) of this section if the issue of the 
liability of the answering participating 
PRP has been submitted for resolution, 
shall include the information requested 
in paragraph (c)(3) of this section if any 
issue concerning the adequacy of EPA’s 
response action has been submitted for 
resolution or may arise during the Ar-
bitrator’s determination of the dollar 
amount of response costs recoverable 
by EPA, shall include the information 
requested in paragraph (c)(4) of this 
section if the issue of the dollar 
amount of response costs recoverable 
by EPA has been submitted for resolu-
tion, and shall include the information 
requested in paragraph (c)(5) of this 
section if any issue concerning the al-
location of responsibility for payment 
of EPA’s award has been submitted for 
resolution: 

(1) Any objections to the statement 
of facts in EPA’s written statement, 
and, if so, a counterstatement of facts; 

(2) Any objections to EPA’s position 
on the liability of the answering par-
ticipating PRP pursuant to section 
107(a) of CERCLA, 42 U.S.C. 9607(a), a 
description of the evidence in support 
of the defenses to liability of the an-
swering participating PRP which are 
specifically enumerated in section 
107(b) of CERCLA, 42 U.S.C. 9607(b) (i.e., 
that the release or threat of release of 
a hazardous substance at the facility 
was caused solely by an act of God, an 
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act of war, an act or omission of an un-
related third party, or any combina-
tion thereof), and any supporting docu-
mentation thereof; 

(3) Any objections to the response ac-
tion taken by EPA at the facility based 
upon any documents which formed the 
basis for the selection of the response 
action; 

(4) Any objections to EPA’s summary 
and supporting documentation for all 
response costs incurred and to be in-
curred by the United States in connec-
tion with the response action taken by 
EPA at the facility; 

(5) Any documentation which the 
participating PRP deems relevant to 
the allocation of responsibility for pay-
ment of EPA’s award. 

(6) A recommended location for the 
pre-hearing conference and the arbitral 
hearing; and 

(7) Any other statement or docu-
mentation that the participating PRP 
deems necessary to support its claim. 

(d) EPA may file a response to any 
participating PRP’s answer within 
twenty days of receipt of such answer. 
Two copies of any such response shall 
be served upon the Arbitrator, and a 
copy of any such response shall be 
served upon all parties. 

(e) If EPA files a response, any par-
ticipating PRP may file a reply thereto 
within ten days after receipt of such 
response. Two copies of any such reply 
shall be served upon the Arbitrator, 
and a copy of any such reply shall be 
served upon all parties. 

§ 304.31 Pre-hearing conference. 
(a) The Arbitrator and the parties 

shall exchange witness lists (with a 
brief summary of the testimony of each 
witness) and any exhibits or documents 
that the parties have not submitted in 
their pleadings pursuant to § 304.30 of 
this part, within 110 days after the ap-
pointment of the Arbitrator (see § 304.22 
of this part) or within 10 days prior to 
the pre-hearing conference, whichever 
is earlier. 

(b) The Arbitrator shall select the lo-
cation, date, and time for the pre-hear-
ing conference, giving due consider-
ation to any recommendations by the 
parties. 

(c) The pre-hearing conference shall 
be held within one hundred twenty 

days after the appointment of the Arbi-
trator (see § 304.22 of this part). 

(d) The Arbitrator shall mail to each 
party notice of the pre-hearing con-
ference not later than twenty days in 
advance of such conference, unless the 
parties by mutual agreement waive 
such notice. 

(e) Any party may be represented by 
counsel at the pre-hearing conference. 
A party who intends to be so rep-
resented shall notify the other parties 
and the Arbitrator of the name, ad-
dress and telephone number of counsel 
at least three days prior to the date set 
for the pre-hearing conference. When 
an attorney has initiated the arbitra-
tion by signing the joint request for ar-
bitration on behalf of a party, or when 
an attorney has filed a pleading on be-
half of a party, such notice is deemed 
to have been given. 

(f) The pre-hearing conference may 
proceed in the absence of any party 
who, after due notice, fails to appear. 

(g)(1) At the pre-hearing conference, 
the Arbitrator and the parties shall ex-
change witness statements, a stipula-
tion of uncontested facts, a statement 
of disputed issues, and any other docu-
ments, including written direct testi-
mony, that will assist in prompt reso-
lution of the dispute and avoid unnec-
essary proof. 

(2) The Arbitrator and the parties 
shall consider the settlement of all or 
part of the claim. The Arbitrator may 
encourage further settlement discus-
sions among the parties. Any settle-
ment reached may be set forth in a pro-
posed decision in accordance with 
§ 304.33 of this part. If such a settle-
ment is not set forth in a proposed de-
cision, the settlement shall be treated 
as an administrative settlement pursu-
ant to section 122(h)(1) of CERCLA, 42 
U.S.C. 9622(h)(1), and shall be subject to 
public comment pursuant to section 
122(i) of CERCLA, 42 U.S.C. 9622(i). 

§ 304.32 Arbitral hearing. 
(a) The Arbitrator may, in his sole 

discretion, schedule a hearing with the 
parties on one or more of the disputed 
issues identified in the statement of 
disputed issues pursuant to § 304.31(g)(1) 
of this part. 

(b) The Arbitrator shall select the lo-
cation, date, and time for the arbitral 
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