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has not complied with the terms of its 
provisional certification under para-
graph (b)(2) of this section, the facility 
will receive no credit towards its un-
compensated services obligation during 
the fiscal year of provisional certifi-
cation. 

(f) Deficits—(1) Title VI-assisted facili-
ties—(i) Title VI-assisted facilities with 
assessed deficits. Where a facility as-
sisted under title VI of the Act has 
been assessed as having a deficit under 
§ 124.503(b) that has not been made up 
prior to certification under paragraph 
(b)(1) of this section, the facility may 
make up that deficit by either— 

(A) Demonstrating to the Secretary’s 
satisfaction that it met the applicable 
requirements of paragraph (c) of this 
section for each year in which a deficit 
was assessed; or 

(B) Providing an additional period of 
service under this section on the basis 
of one year (or portion of a year) of cer-
tification for each year (or portion of a 
year) of deficit assessed. The period of 
obligation applicable to the facility 
under § 124.501(b) shall be extended 
until the deficit is made up in accord-
ance with the preceding sentence. 

(ii) Title VI-assisted facilities with 
unassessed deficits. Where any period of 
compliance under this subpart of a fa-
cility assisted under title VI of the Act 
has not been assessed, the facility will 
be presumed to have no allowable cred-
it for the unassessed period. The facil-
ity may either— 

(A) Make up such deficit in accord-
ance with paragraph (f)(1)(i) of this sec-
tion; or 

(B) Submit an independent certified 
audit, conducted in accordance with 
procedures specified by the Secretary, 
of the facility’s records maintained 
pursuant to § 124.510. If the audit estab-
lishes to the Secretary’s satisfaction 
that no, or a lesser, deficit exists for 
the period in question, the facility will 
receive credit for the period so justi-
fied. Any deficit which the Secretary 
determines still remains must be made 
up in accordance with paragraph 
(f)(1)(i)(B) of this section. 

(2) Title XVI-assisted facilities—(i) Title 
XVI-assisted facilities with assessed defi-
cits. A facility assisted under title XVI 
of the Act which has an assessed deficit 
which was not made up prior to certifi-

cation under paragraph (b)(1) of this 
section shall make up that deficit in 
accordance with paragraph (f)(1)(i) of 
this section. If it cannot make the 
showing required by that paragraph, it 
shall make up the deficit when its cer-
tification under paragraph (b)(1) of this 
section is withdrawn. 

(ii) Title XVI-assisted facilities with 
unassessed deficits. Where any period of 
compliance under this subpart of a fa-
cility assisted under title XVI of the 
Act has not been assessed, the facility 
will be presumed to have no allowable 
credit for the unassessed period. The 
facility may either— 

(A) Make up such deficit in accord-
ance with paragraph (f)(1)(i) of this sec-
tion; or 

(B) Submit an independent certified 
audit, conducted in accordance with 
procedures specified by the Secretary, 
of the facility’s records maintained 
pursuant to § 124.510. If the audit estab-
lishes to the Secretary’s satisfaction 
that no, or a lesser, deficit exists for 
the period in question, the facility will 
receive credit for the period so justi-
fied. Any deficit which the Secretary 
determines still remains must be made 
up in accordance with paragraph 
(f)(2)(i) of this section. 

[66 FR 49267, Sept. 26, 2001] 

§ 124.517 Unrestricted availability 
compliance alternative for Title VI- 
assisted facilities. 

(a) Effect of certification. The Sec-
retary may certify a Title VI-assisted 
facility which meets the requirements 
of paragraph (b) of this section and the 
applicable requirements of this subpart 
as an unrestricted availability facility. 
A facility which is so certified is not 
required to comply with the require-
ments of this subpart, except as pro-
vided in this section or elsewhere in 
this subpart. 

(b) Criteria for qualification. A facility 
may qualify for certification under this 
section if, for any fiscal year for which 
certification is sought, it operates a 
compliant, fully expanded uncompen-
sated services program. Such a pro-
gram must meet the following criteria: 

(1) It makes all services of the facil-
ity available without charge to all per-
sons requesting uncompensated serv-
ices from the facility who are eligible 
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under § 124.505, including all persons 
coming within Category B and, if appli-
cable, Category C. 

(2) It complies with the notice and al-
location plan requirements of §§ 124.504 
and 124.506, except that all notices pub-
lished or provided must describe an al-
location plan and program consistent 
with paragraph (b)(1) of this section. 

(3) It makes written determinations 
in accordance with § 124.507, except that 
all favorable determinations must indi-
cate that the facility will provide un-
compensated services at no charge. 

(4) It provides uncompensated serv-
ices consistent with the requirements 
of this section for the entire fiscal year 
for which certification is sought, ex-
cept that a facility may 

(i) Cease providing such services and 
still receive credit, calculated in ac-
cordance with paragraph (d) of this sec-
tion, where— 

(A) The facility has completed its 
total uncompensated services obliga-
tion, including making up any deficit; 
or 

(B) The facility determines, and sub-
mits documentation which the Sec-
retary finds, taking into account the 
factors identified in § 124.511(c), suffi-
cient to establish that it is financially 
unable to continue to meet the require-
ments of this section for the remainder 
of the fiscal year; and 

(ii) Receive a portion of a year’s cred-
it for the first partial year in which it 
began operating a fully expanded pro-
gram, as long as it continued to oper-
ate the fully expanded program in sub-
sequent years. 

(c) Period of effectiveness. A certifi-
cation by the Secretary under this sec-
tion remains in effect until withdrawn. 
The Secretary may withdraw certifi-
cation under this section where the 
Secretary determines the facility is in 
substantial noncompliance with the re-
quirements of paragraph (b) of this sec-
tion and has not adequately remedied 
or otherwise continues such non-
compliance. Where the Secretary with-
draws certification for part or all of a 
fiscal year or years, no credit may be 
granted for the period of unremedied 
substantial noncompliance. 

(d) Deficits. (1) Where a Title VI-as-
sisted facility has been assessed as hav-
ing a deficit under § 124.503(b) that has 

not been made up prior to certification 
under this section, the facility may 
make up the deficit by providing un-
compensated services in accordance 
with this section. The facility shall re-
ceive credit towards its deficit on the 
basis of one year, or part thereof, of 
credit towards each ‘‘deficit year’’ for 
each year, or part thereof, of operation 
in compliance with this section and the 
applicable requirements of this sub-
part. 

(2) The number of ‘‘deficit years’’ of a 
facility shall be calculated as follows: 

(i) Determine the number of years in 
the facility’s total period of obligation 
pursuant to § 124.501; 

(ii) Subtract the number of years in 
which the facility operated in compli-
ance with this section and the applica-
ble requirements of this subpart from 
the number of years derived under 
paragraph (d)(2)(i) of this section; 

(iii) For all years in which the facil-
ity did not operate in compliance with 
this section, determine the ratio of the 
total compliance levels applicable 
under § 124.503(a) to the facility’s total 
deficit under § 124.503(b); 

(iv) Multiply the percentage derived 
under paragraph (d)(2)(iii) of this sec-
tion by the number of years under obli-
gation pursuant to § 124.501 but for 
which the facility did not operate in 
compliance with this section; 

(v) Subtract the number derived 
under paragraph (d)(2)(iv) of this sec-
tion from the number of years derived 
under paragraph (d)(2)(ii) of this sec-
tion; 

(vi) If the facility is still within the 
period described in § 124.501(b)(1), add 
the number of years derived under 
paragraph (d)(2)(v) of this section to 
the end of the period of obligation, or if 
the facility is beyond the period de-
scribed in § 124.501(b)(1), add the num-
ber of years derived under paragraph 
(d)(2)(v) of this section to the last year 
the facility operated in compliance 
with this section. 

[66 FR 49268, Sept. 26, 2001] 

§ 124.518 Agreements with State agen-
cies. 

(a) Where the Secretary finds that it 
will promote the purposes of this sub-
part and the State agency is able and 
willing to do so, the Secretary may 
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