AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§37.5

(i) The operator will not solicit a
physician’s radiographic or other find-
ings concerning any miner employed
by the operator,

(ii) Instructions have been given to
the person(s) giving the examinations
that duplicate radiographs or copies of
radiographs (including, for digital
radiographs, copies of electronic files)
will not be made, and to the extent
that it is technically feasible for the
imaging system used, digital
radiographs and all related digital files
must be permanently deleted from the
facility records or rendered perma-
nently inaccessible following the con-
firmed transfer of such data to NIOSH,
and that (except as may be necessary
for the purpose of this subpart) the
physician’s radiographic and other
findings, as well as the occupational
history information obtained from a
miner will not be disclosed in a manner
that would permit identification of the
individual with their information, and

(iii) The radiographic examinations
will be made at no charge to the miner.

(b) Operators may provide for alter-
nate facilities and ‘“A” or ‘B’ readers
in plans submitted for approval.

(c) The change of operators of any
mine operating under a plan approved
pursuant to §37.5 shall not affect the
plan of the operator which has trans-
ferred responsibility for the mine.
Every plan shall be subject to revision
in accordance with paragraph (d) of
this section.

(d) The operator must advise NIOSH
of any change in its plan. Each change
in an approved plan is subject to the
same review and approval as the origi-
nally approved plan.

(e) The operator must promptly dis-
play in a visible location on the bul-
letin board at the mine its proposed
plan or proposed change in plan when
it is submitted to NIOSH. The proposed
plan or change in plan must remain
posted in a visible location on the bul-
letin board until NIOSH either grants
or denies approval of it at which time
the approved plan or denial of approval
must be permanently posted. In the
case of an operator who is a construc-
tion contractor and who does not have
a bulletin board, the construction con-
tractor must otherwise notify its em-
ployees of the examination arrange-
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ments. Upon request, the contractor
must show NIOSH written evidence
that its employees have been notified.

(f) Upon notification from NIOSH
that sufficient time has elapsed since
the previous period of examinations,
the operator will resubmit its plan for
each of its coal mines to NIOSH for ap-
proval for the next period of examina-
tions (see §37.3(a)(2)). The plan must in-
clude the proposed beginning and end-
ing dates of the next period of exami-
nations and all information required by
paragraph (a) of this section.

[43 FR 33715, Aug. 1, 1978; 43 FR 38830, Aug. 31,
1978; 77 FR 56727, Sept. 13, 2012]

§37.5 Approval of plans.

(a) If, after review of any plan sub-
mitted pursuant to this subpart, the
Secretary determines that the action
to be taken under the plan by the oper-
ator meets the specifications of this
subpart and will effectively achieve its
purpose, the Secretary will approve the
plan and notify the operator(s) submit-
ting the plan of the approval. Approval
may be conditioned upon such terms as
the Secretary deems necessary to carry
out the purpose of § 203 of the Act.

(b) Where the Secretary has reason to
believe that he or she will deny ap-
proval of a plan the Secretary will,
prior to the denial, give reasonable no-
tice in writing to the operator(s) of an
opportunity to amend the plan. The no-
tice must specify the ground upon
which approval is proposed to be de-
nied.

(c) If a plan is denied approval, the
Secretary must advise the operator(s)
in writing of the reasons for the denial.

[77 FR 56728, Sept. 13, 2012]

§387.6 Chest roentgenographic exami-
nations conducted by the Secretary.

(a) The Secretary will give chest
radiographs or make arrangements
with an appropriate person, agency, or
institution to give the chest
radiographs and with A or B Readers to
interpret the radiographs required
under this subpart in the locality
where the miner resides, at the mine,
or at a medical facility easily acces-
sible to a mining community or mining
communities, under the following cir-
cumstances:
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(1) Where, in the judgment of the
Secretary, due to the lack of adequate
medical or other necessary facilities or
personnel at the mine or in the locality
where the miner resides, the required
roentgenographic examination cannot
be given.

(2) Where the operator has not sub-
mitted an approvable plan.

(3) Where, after commencement of an
operator’s program pursuant to an ap-
proved plan and after notice to the op-
erator of his failure to follow the ap-
proved plan and, after allowing 15 cal-
endar days to bring the program into
compliance, the Secretary determines
and notifies the operator in writing
that the operator’s program still fails
to comply with the approved plan.

(b) The operator of the mine shall re-
imburse the Secretary or other person,
agency, or institution as the Secretary
may direct, for the cost of conducting
each examination made in accordance
with this section.

(c) All examinations given or ar-
ranged by the Secretary will comply
with the time requirements of §37.3.
Whenever the Secretary gives or ar-
ranges for the examinations of miners
at a time, a written notice of the ar-
rangements will be sent to the operator
who shall post the notice on the mine
bulletin board.

(d) Operators of mines selected by
NIOSH to participate in the National
Study of Coal Workers’ Pneumo-
coniosis (an epidemiological study of
respiratory diseases in coal miners)
and who agree to cooperate will have
all their miners afforded the oppor-
tunity to have a chest radiograph re-
quired hereunder at no cost to the op-
erator. For future examinations and
for mandatory examinations each par-
ticipating operator must submit an ap-
provable plan.

[43 FR 33715, Aug. 1, 1978, as amended at 77
FR 56728, Sept. 13, 2012]

§87.7 Transfer of affected miner to
less dusty area.

(a) Any miner who, in the judgment
of the Secretary based upon the inter-
pretation of one or more of the miner’s
chest radiographs, shows category 1 (Yo,
14, %), category 2 (%4, %2, 25), or cat-
egory 3 (%, 33, 34) simple
pneumoconioses, or complicated

§37.10

pneumoconioses (ILO Classification)
must be afforded the option of transfer-
ring from his or her position to another
position in an area of the mine where
the concentration of respirable dust in
the mine atmosphere is in compliance
with the MSHA requirements in 30 CFR
90.3.

(b) Any transfer under this section
shall be in accordance with the proce-
dures specified in part 90 of title 30,
Code of Federal Regulations.

[43 FR 33715, Aug. 1, 1978; 43 FR 38830, Aug. 31,
1978, as amended at 44 FR 23085, Apr. 18, 1979;
49 FR 7563, Mar. 1, 1984;77 FR 56728, Sept. 13,
2012]

§37.8 Radiographic
miner’s expense.
Any miner who wishes to obtain an
examination at the miner’s own ex-
pense at an approved facility and to
have the complete examination sub-
mitted to NIOSH may do so, provided
that the examination is made no soon-
er than 6 months after the most recent
examination of the miner submitted to
NIOSH. NIOSH will provide an inter-
pretation and report of the examina-
tions made at the miner’s expense in
the same manner as if it were sub-
mitted under an operator’s plan. Any
change in the miner’s transfer rights
under the Act that may result from
this examination will be subject to the
terms of §37.7.

[77 FR 56728, Sept. 13, 2012]

examination at

§37.10 Standards incorporated by ref-
erence.

(a) Certain material is incorporated
by reference into this part with the ap-
proval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. To enforce any edition
other than that specified in this sec-
tion, NIOSH must publish notice of
change in the FEDERAL REGISTER and
the material must be available to the
public. All approved material is avail-
able for inspection at NIOSH, Division
of Respiratory Disease Studies, 1095
Willowdale Road, Morgantown, WV
26505. To arrange for an inspection at
NIOSH, call 304-285-5749. Copies are
also available for inspection at the Na-
tional Archives and Records Adminis-
tration (NARA). For information on
the availability of this material at
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