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(2) The pro rata share of expenses 
that are for lines of business or prod-
ucts other than those being reported, 
including but not limited to, those that 
are for or benefit self-funded plans. 

(3) Those which otherwise meet the 
definitions for quality improving ac-
tivities but which were paid for with 
grant money or other funding separate 
from premium revenue. 

(4) Those activities that can be billed 
or allocated by a provider for care de-
livery and that are reimbursed as clin-
ical services. 

(5) Establishing or maintaining a 
claims adjudication system, including 
costs directly related to upgrades in 
health information technology that are 
designed primarily or solely to improve 
claims payment capabilities or to meet 
regulatory requirements for processing 
claims, including ICD–10 implementa-
tion costs in excess of 0.3 percent of 
total revenue under this part, and 
maintenance of ICD–10 code sets adopt-
ed in accordance with to the Health In-
surance Portability and Accountability 
Act (HIPAA), 42 U.S.C. 1320d–2, as 
amended. 

(6) That portion of the activities of 
health care professional hotlines that 
does not meet the definition of activi-
ties that improve health quality. 

(7) All retrospective and concurrent 
utilization review. 

(8) Fraud prevention activities. 
(9) The cost of developing and exe-

cuting provider contracts and fees as-
sociated with establishing or managing 
a provider network, including fees paid 
to a vendor for the same reason. 

(10) Provider credentialing. 
(11) Marketing expenses. 
(12) Costs associated with calculating 

and administering individual enrollee 
or employee incentives. 

(13) That portion of prospective utili-
zation review that does not meet the 
definition of activities that improve 
health quality. 

(14) Any function or activity not ex-
pressly permitted by CMS under this 
part. 

§ 422.2440 Credibility adjustment. 

(a) An MA organization may add a 
credibility adjustment to a contract’s 
MLR if the contract’s experience is 

partially credible, as determined by 
CMS. 

(b) An MA organization may not add 
a credibility adjustment to a contract’s 
MLR if the contract’s experience is 
fully credible, as determined by CMS. 

(c) For those contract years for 
which a contract has non-credible expe-
rience for their MLR, sanctions under 
§ 422.2410(b) through (d) will not apply. 

(d) CMS defines and publishes defini-
tions of partial credibility, full credi-
bility, and non-credibility and the 
credibility factors through the notice 
and comment process of publishing the 
Advance Notice and Final Rate An-
nouncement. 

§ 422.2450 [Reserved] 

§ 422.2460 Reporting requirements. 

For each contract year, each MA or-
ganization must submit a report to 
CMS, in a timeframe and manner speci-
fied by CMS, which includes but is not 
limited to the data needed by the MA 
organization to calculate and verify 
the MLR and remittance amount, if 
any, for each contract, such as in-
curred claims, total revenue, expendi-
tures on quality improving activities, 
non-claims costs, taxes, licensing and 
regulatory fees, and any remittance 
owed to CMS under § 422.2410. 

§ 422.2470 Remittance to CMS if the 
applicable MLR requirement is not 
met. 

(a) General requirement. For each con-
tract year, an MA organization must 
provide a remittance to CMS if the 
contract’s MLR does not meet the min-
imum MLR requirement required by 
§ 422.2410(b) of this subpart. 

(b) Amount of remittance. For each 
contract that does not meet the MLR 
requirement for a contract year, the 
MA organization must remit to CMS 
the amount by which the MLR require-
ment exceeds the contract’s actual 
MLR multiplied by the total revenue of 
the contract, as provided in 
§ 422.2420(c), for the contract year. 

(c) Timing of remittance. CMS deducts 
the remittance from plan payments in 
a timely manner after the MLR is re-
ported, on a schedule determined by 
CMS. 
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(d) Treatment of remittance. Payment 
to CMS must not be included in the nu-
merator or denominator of any year’s 
MLR. 

§ 422.2480 MLR review and non-com-
pliance. 

To ensure the accuracy of MLR re-
porting, CMS conducts selected reviews 
of reports submitted under § 422.2460 to 
determine that that the MLRs and re-
mittance amounts under § 422.2410(b) 
and sanctions under § 422.2410(c) and 
(d), were accurately calculated, re-
ported, and applied. 

(a) The reviews include a validation 
of amounts included in both the nu-
merator and denominator of the MLR 
calculation reported to CMS. 

(b) MA organizations are required to 
maintain evidence of the amounts re-
ported to CMS and to validate all data 
necessary to calculate MLRs. 

(c)(1) Documents and records must be 
maintained for 10 years from the date 
such calculations were reported to 
CMS with respect to a given MLR re-
porting year. 

(2) MA organizations must require 
any third party vendor supplying drug 
or medical cost contracting and claim 
adjudication services to the MA organi-
zation to provide all underlying data 
associated with MLR reporting to that 
MA organization in a timely manner, 
when requested by the MA organiza-
tion, regardless of current contractual 
limitations, in order to validate the ac-
curacy of MLR reporting. 

(d) Reports submitted under 
§ 422.2460, calculations, or any other 
MLR submission required by this sub-
part found to be materially incorrect 
or fraudulent— 

(1) Is noted by CMS; 
(2) Appropriate remittance amounts 

are recouped by CMS; and 
(3) Sanctions may be imposed by 

CMS as provided in § 422.752. 
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