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(m) of the Act and subpart C of part 495
of this chapter.

[70 FR 4729, Jan. 28, 2005, as amended at 75
FR 44564, July 28, 2010]

§422.306 Annual MA capitation rates.

Subject to adjustments at §§422.308(b)
and 422.308(g), the annual capitation
rate for each MA local area is deter-
mined under paragraph (a) of this sec-
tion for 2005 and each succeeding year,
except for years when CMS announces
under §422.312(b) that the annual capi-
tation rates will be determined under
paragraph (b) of this section, and is
then adjusted to exclude the applicable
phase-in percentage of the standardized
costs for payments under section
1886(d)(5)(B) of the Act in the area for
the year under paragraph (c) of this
section.

(a) Minimum percentage increase rate.
The annual capitation rate for each
MA local area is equal to the minimum
percentage increase rate, which is the
annual capitation rate for the area for
the preceding year increased by the na-
tional per capita MA growth percent-
age (defined at §422.308(a)) for the year,
but not taking into account any ad-
justment under §422.308(b) for a year
before 2004.

(b) Greater of the minimum percentage
increase rate or local area fee-for-service
costs. The annual capitation rate for
each MA local area is the greater of—

(1) The minimum percentage increase
rate under paragraph (a) of this sec-
tion; or

(2) The amount determined, no less
frequently than every 3 years, to be the
adjusted average per capita cost for the
MA local area, as determined under
section 1876(a)(4) of the Act, based on
100 percent of fee-for-service costs for
individuals who are not enrolled in an
MA plan for the year, with the fol-
lowing adjustments:

(i) Adjusted as appropriate for the
purpose of risk adjustment;

(ii) Adjusted to exclude costs attrib-
utable to payments under section
1886(h) of the Act for the costs of direct
graduate medical education;

(iii) Adjusted to include CMS’ esti-
mate of the amount of additional per
capita payments that would have been
made in the MA local area if individ-
uals entitled to benefits under this
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title had not received services from fa-
cilities of the Department of Defense
or the Department of Veterans Affairs;
and

(iv) Adjusted to exclude costs attrib-
utable to payments under sections
1848(0) and 1886(n) of the Act of Medi-
care FFS incentive payments for
meaningful use of electronic health
records.

(c) Phase-out of the indirect costs of
medical education from MA capitation
rates. Beginning with 2010, after the an-
nual capitation rate for each MA local
area is determined under paragraph (a)
or (b), the amount is adjusted in ac-
cordance with section 1853(k)(4) of the
Act to exclude from such amount the
phase-in percentage for the year of the
estimated costs for payments under
section 1886(d)(5)(B) of the Act in the
area for the year.

[70 FR 4729, Jan. 28, 2005, as amended at 73
FR 54250, Sept. 18, 2008; 75 FR 19806, Apr. 15,
2010; 75 FR 44564, July 28, 2010]

§422.308 Adjustments to capitation
rates, benchmarks, bids, and pay-
ments.

CMS performs the following calcula-
tions and adjustments to determine
rates and payments:

(a) National per capita growth percent-
age. (1) The national per capita growth
percentage for a year, applied under
§422.306, is CMS’ estimate of the rate of
growth in per capita expenditures
under this title for an individual enti-
tled to benefits under Part A and en-
rolled under Part B. CMS may make
separate estimates for aged enrollees,
disabled enrollees, and enrollees who
have ESRD.

(2) The amount calculated in para-
graph (a)(1) of this section must ex-
clude expenditures attributable to sec-
tions 1848(a)(7) and (o) and sections
1886(b)(3)(B)(ix) and (n) of the Act.

(b) Adjustment for over or under projec-
tion of national per capita growth per-
centages. CMS will adjust the minimum
percentage increase rate at
§422.306(a)(2) and the adjusted average
per capita cost rate at §422.306(b)(2) for
the previous year to reflect any dif-
ferences between the projected na-
tional per capita growth percentages
for that year and previous years, and
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the current estimates of those percent-
ages for those years. CMS will not
make this adjustment for years before
2004.

(¢c) Risk adjustment—(1) General rule.
CMS will adjust the payment amounts
under §422.304(a)(1), (a)(2), and (a)(3) for
age, gender, disability status, institu-
tional status, and other factors CMS
determines to be appropriate, including
health status, in order to ensure actu-
arial equivalence. CMS may add to,
modify, or substitute for risk adjust-
ment factors if those changes will im-
prove the determination of actuarial
equivalence.

(2) Risk adjustment: Health status—(@i)
Data collection. To adjust for health
status, CMS applies a risk factor based
on data obtained in accordance with
§422.310.

(ii) Implementation. CMS applies a
risk factor that incorporates inpatient
hospital and ambulatory risk adjust-
ment data. This factor is phased as fol-
lows:

(A) 100 percent of payments for ESRD
MA enrollees in 2005 and succeeding
years.

(B) 75 percent of payments for aged
and disabled enrollees in 2006.

(C) 100 percent of payments for aged
and disabled enrollees in 2007 and suc-
ceeding years.

(3) Uniform application. Except as pro-
vided for MA RFB plans under
§422.304(c)(3), CMS applies this adjust-
ment factor to all types of plans.

(4) Authority to apply frailty adjust-
ment under PACE payment rules for cer-
tain specialiced MA plans for special
needs individuals. (i) Application of pay-
ment rules. For plan year 2011 and sub-
sequent plan years, in the case of a
plan described in paragraph (c)(4)(ii) of
this section, the Secretary may apply
the payment rules under section 1894(d)
of the Act (other than paragraph (3) of
that section) rather than the payment
rules that would otherwise apply under
this part, but only to the extent nec-
essary to reflect the costs of treating
high concentrations of frail individ-
uals.

(i1) Plan described. A plan described in
this paragraph is a fully integrated
dual-eligible special needs plan, as de-
fined at §422.2, and has a similar aver-
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age level of frailty (as determined by
the Secretary) as the PACE program.

(5) Application of coding adjustment. (i)
In applying the adjustment under para-
graph (c)(1) of this section for health
status to payment amounts, the Sec-
retary ensures that such adjustment
reflects changes in treatment and cod-
ing practices in the fee-for-service sec-
tor and reflects differences in coding
patterns between MA plans and pro-
viders under Part A and B to the extent
that the Secretary has identified such
differences.

(ii) In order to ensure payment accu-
racy, the Secretary annually conducts
an analysis of the differences described
in paragraph (c¢)(5)(i) of this section.

(A) The Secretary completes such
analysis by a date necessary to ensure
that the results of such analysis are in-
corporated on a timely basis into the
risk scores for 2008 and subsequent
years.

(B) In conducting such analysis, the
Secretary uses data submitted with re-
spect to 2004 and subsequent years, as
available and updated as appropriate.

(iii) In calculating each year’s ad-
justment, the adjustment factor is as
follows:

(A) For 2014, not less than the adjust-
ment factor applied for 2010, plus 1.3
percentage points.

(B) For each of the years 2015 through
2018, not less than the adjustment fac-
tor applied for the previous year, plus
0.25 percentage points.

(C) For 2019 and each subsequent
year, not less than 5.7 percent.

(iv) Such adjustment is applied to
risk scores until the Secretary imple-
ments risk adjustment using MA diag-
nostic, cost, and use data.

(6) Improvements to risk adjustment for
special mneeds individuals with chronic
health conditions—(i) General rule. For
2011 and subsequent years, for purposes
of the adjustment under paragraph
(c)(1) of this section with respect to in-
dividuals described in paragraph
(c)(6)(ii) of the section, the Secretary
uses a risk score that reflects the
known underlying risk profile and
chronic health status of similar indi-
viduals. Such risk score is used instead
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of the default risk score for new enroll-
ees in MA plans that are not special-
ized MA plans for special needs individ-
uals (as defined in section 1859(b)(6) of
the Act).

(i1) Individuals described. An indi-
vidual described in this clause is a spe-
cial needs individual described in sec-
tion 1859(b)(6)(B)(iii) of the Act who en-
rolls in a specialized MA plan for spe-
cial needs individuals on or after Janu-
ary 1, 2011.

(iii) Evaluation. For 2011 and periodi-
cally thereafter, the Secretary evalu-
ates and revises the risk adjustment
system under this paragraph in order
to, as accurately as possible, account
for—

(A) Higher medical and care coordi-
nation costs associated with frailty, in-
dividuals with multiple, comorbid
chronic conditions, and individuals
with a diagnosis of mental illness; and

(B) Costs that may be associated
with higher concentrations of bene-
ficiaries with the conditions specified
in paragraph (c)(6)(iii)(A) of this sec-
tion.

(iv) Publication of evaluation and revi-
sions. The Secretary publishes, as part
of an announcement under section
1853(b) of the Act, a description of any
evaluation conducted under paragraph
(c)(6)(iii) of this section during the pre-
ceding year and any revisions made
under paragraph (c)(6)(iii) of this sec-
tion as a result of such evaluation.

(d) Adjustment for intra-area vari-
ations. CMS makes the following ad-
justments to payments.

(1) Intra-regional variations. For pay-
ments for an MA regional plan for an
MA region, CMS will adjust the pay-
ment amount specified at §422.304(a)(1)
and (a)(2) to take into account vari-
ations in local payment rates among
the different MA local areas included
in the region.

(2) Intra-service area wvariations. For
payments to an MA local plan with a
service area covering more than one
MA 1local area (county), CMS will ad-
just the payment amount specified in
§422.304(a)(1) and (a)(2) to take into ac-
count variations in local payment
rates among the different MA Ilocal
areas included in the plan’s service
area.

§422.308

(e) Adjustment relating to risk adjust-
ment: the government premium adjust-
ment. CMS will adjust payments to an
MA plan as necessary to ensure that
the sum of CMS’ monthly payment
made under §422.304(a) and the plan’s
monthly basic beneficiary premium
equals the unadjusted MA statutory
non-drug bid amount, adjusted for risk
and for intra-area or intra-regional
payment variation.

(f) Adjustment of payments to reflect
number of Medicare enrollees—(1) General
rule. CMS adjusts payments retro-
actively to take into account any dif-
ference between the actual number of
Medicare enrollees and the number on
which it based an advance monthly
payment.

(2) Special rules for certain enrollees. (i)
Subject to paragraph (£)(2)(ii) of this
section, CMS may make adjustments,
for a period (not to exceed 90 days) that
begins when a beneficiary elects a
group health plan (as defined in
§411.1010) offered by an MA organiza-
tion, and ends when the beneficiary is
enrolled in an MA plan offered by the
MA organization.

(ii) CMS does not make an adjust-
ment unless the beneficiary certifies
that, at the time of enrollment under
the MA plan, he or she received from
the organization the disclosure state-
ment specified in §422.111.

(g) Adjustment for mnational coverage
determination (NCD) services and legisla-
tive changes in benefits. If CMS deter-
mines that the cost of furnishing an
NCD service or legislative change in
benefits is significant, as defined in
§422.109, CMS will adjust capitation
rates, or make other payment adjust-
ments, to account for the cost of the
service or legislative change in bene-
fits. Until the new capitation rates are
in effect, the MA organization will be
paid for the significant cost NCD serv-
ice or legislative change in benefits on
a fee-for-service basis as provided
under §422.109(b).

(h) Adjustments to payments to regional
MA plans for purposes of risk corridor
payments. For the purpose of calcula-
tion of risk corridors under §422.458,
MA organizations offering regional MA
plans in 2006 and/or 2007 must submit,
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after the end of a contract year and be-
fore a date CMS specifies, the following
information:

(1) Actual allowable costs (defined in
§422.458(a)) for the previous contract
year.

(2) The portion of the costs attrib-
utable to administrative expenses in-
curred in providing these benefits.

(3) The total costs for providing
rebatable integrated benefits (as de-
fined in §422.458(a)) and the portion of
the costs that is attributable to admin-
istrative expenses in addition to the
administrative expenses described in
paragraph (h)(2) of this section.

[70 FR 4729, Jan. 28, 2005, as amended at 75
FR 44564, July 28, 2010; 76 FR 21567, Apr. 15,
2011]

§422.310 Risk adjustment data.

(a) Definition of risk adjustment data.
Risk adjustment data are all data that
are used in the development and appli-
cation of a risk adjustment payment
model.

(b) Data collection: Basic rule. Each
MA organization must submit to CMS
(in accordance with CMS instructions)
the data necessary to characterize the
context and purposes of each item and
service provided to a Medicare enrollee
by a provider, supplier, physician, or
other practitioner. CMS may also col-
lect data necessary to characterize the
functional limitations of enrollees of
each MA organization.

(c) Sources and extent of data. (1) To
the extent required by CMS, risk ad-
justment data must account for the
following:

(i) Items and services covered under
the original Medicare program.

(ii) Medicare covered items and serv-
ices for which Medicare is not the pri-
mary payer.

(iii) Other additional or supplemental
benefits that the MA organization may
provide.

(2) The data must account separately
for each provider, supplier, physician,
or other practitioner that would be
permitted to bill separately under the
original Medicare program, even if
they participate jointly in the same
service.

(d) Other data requirements. (1) MA or-
ganizations must submit data that con-
form to CMS’ requirements for data

42 CFR Ch. IV (10-1-13 Edition)

equivalent to Medicare fee-for-service
data, when appropriate, and to all rel-
evant national standards. CMS may
specify abbreviated formats for data
submission required of MA organiza-
tions.

(2) The data must be submitted elec-
tronically to the appropriate CMS con-
tractor.

(3) MA organizations must obtain the
risk adjustment data required by CMS
from the provider, supplier, physician,
or other practitioner that furnished
the item or service.

(4) MA organizations may include in
their contracts with providers, sup-
pliers, physicians, and other practi-
tioners, provisions that require submis-
sion of complete and accurate risk ad-
justment data as required by CMS.
These provisions may include financial
penalties for failure to submit com-
plete data.

(e) Validation of risk adjustment data.
MA organizations and their providers
and practitioners will be required to
submit a sample of medical records for
the validation of risk adjustment data,
as required by CMS. There may be pen-
alties for submission of false data.

(f) Use of data. CMS uses the data ob-
tained under this section to determine
the risk adjustment factors used to ad-
just payments, as required under
§§422.304(a) and (c). CMS also may use
the data for updating risk adjustment
models, calculating Medicare DSH per-
centages, conducting quality review
and improvement activities, and for
Medicare coverage purposes.

(g) Deadlines for submission of risk ad-
justment data. Risk adjustment factors
for each payment year are based on
risk adjustment data submitted for
items and services furnished during the
12-month period before the payment
year that is specified by CMS. As deter-
mined by CMS, this 12-month period
may include a 6-month data lag that
may be changed or eliminated as ap-
propriate. CMS may adjust these dead-
lines, as appropriate.

(1) The annual deadline for risk ad-
justment data submission is the first
Friday in September for risk adjust-
ment data reflecting items and services
furnished during the 12-month period
ending the prior June 30, and the first
Friday in March for data reflecting
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