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a State’s waiver request provided for
under paragraph (e) of this section.

[656 FR 22171, May 31, 1990, as amended at 61
FR 38398, July 24, 1996; 66 FR 2666, Jan. 11,
2001]

Subpart @—Requirements for Esti-
mating Improper Payments in
Medicaid and CHIP

SOURCE: 71 FR 51081, Aug. 28, 2006, unless
otherwise noted.

§431.950 Purpose.

This subpart requires States and pro-
viders to submit information necessary
to enable the Secretary to produce na-
tional improper payment estimates for
Medicaid and the Children’s Health In-
surance Program (CHIP).

[71 FR 51081, Aug. 28, 2006, as amended at 75
FR 48847, Aug. 11, 2010]

§431.954 Basis and scope.

(a) Basis. The statutory bases for this
subpart are as follows:

(1) Sections 1102, 1902(a)(6), and
2107(b)(1) of the Act, which contain the
Secretary’s general rulemaking au-
thority and obligate States to provide
information, as the Secretary may re-
quire, to monitor program perform-
ance.

(2) The Improper Payments Informa-
tion Act of 2002 (Pub. L. 107-300), which
requires Federal agencies to review and
identify annually those programs and
activities that may be susceptible to
significant erroneous payments, esti-
mate the amount of improper pay-
ments, report such estimates to the
Congress, and submit a report on ac-
tions the agency is taking to reduce er-
roneous payments.

(3) Section 1902(a)(27)(B) of the Act
requires States to require providers to
agree to furnish the State Medicaid
agencies and the Secretary with infor-
mation regarding payments claimed by
Medicaid providers for furnishing Med-
icaid services.

(4) Section 601 of the Children’s
Health Insurance Program Reauthor-
ization Act of 2009 (CHIPRA) (Pub. L.
111-3) which requires that the new
PERM regulations include the fol-
lowing: Clearly defined criteria for er-
rors for both States and providers;
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Clearly defined processes for appealing
error determinations; clearly defined
responsibilities and deadlines for
States in implementing any corrective
action plans; requirements for State
verification of an applicant’s self-dec-
laration or self-certification of eligi-
bility for, and correct amount of, med-
ical assistance under Medicaid or child
health assistance under CHIP; and
State-specific sample sizes for applica-
tion of the PERM requirements.

(b) Scope. (1) This subpart requires
States under the statutory provisions
cited in paragraph (a) of this section to
submit information as set forth in
§431.970 for, among other purposes, es-
timating improper payments in the
fee-for-service (FFS) and managed care
components of the Medicaid and CHIP
programs and to determine whether
eligibility was correctly determined.
This subpart also requires providers to
submit to the Secretary any medical
records and other information nec-
essary to disclose the extent of services
provided to individuals receiving as-
sistance, and to furnish information re-
garding any payments claimed by the
provider for furnishing such services,
as requested by the Secretary.

(2) All information must be furnished
in accordance with section 1902(a)(7)(A)
of the Act, regarding confidentiality.

(3) This subpart does not apply with
respect to Puerto Rico, Guam, the Vir-
gin Islands, the Northern Mariana Is-
lands or American Samoa.

[71 FR 51081, Aug. 28, 2006, as amended at 75
FR 48847, Aug. 11, 2010]

§431.958 Definitions and use of terms.

Active case means a case containing
information on a beneficiary who is en-
rolled in the Medicaid or CHIP pro-
gram in the month that eligibility is
reviewed.

Active fraud investigation means a
beneficiary or a provider has been re-
ferred to the State Medicaid Fraud
Control Unit or similar Federal or
State investigative entity including a
Federal oversight agency and the unit
is currently actively pursuing an inves-
tigation to determine whether the ben-
eficiary or the provider committed
health care fraud. This definition ap-
plies to both the claims and eligibility
review for PERM.
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Adjudication date means either the
date on which money was obligated to
pay a claim or the date the decision
was made to deny a claim.

Agency means, for purposes of the
PERM eligibility reviews under this
part, the entity that performs the Med-
icaid and CHIP eligibility reviews
under PERM and excludes the State
Medicaid or CHIP agency as defined in
the regulation.

Annual sample size means the number
of fee-for-service claims, managed care
payments, or eligibility cases nec-
essary to meet precision requirements
in a given PERM cycle.

Application means an application
form for Medicaid or CHIP benefits
deemed complete by the State, with re-
spect to which such State approved or
denied eligibility.

Beneficiary means an applicant for, or
beneficiary of, Medicaid or CHIP pro-
gram benefits.

Case means an individual beneficiary
or family enrolled in Medicaid or CHIP
or who has been denied enrollment or
has been terminated from Medicaid or
CHIP. The case as a sampling unit only
applies to the eligibility component.

Case error rate means an error rate
that reflects the number of cases in
error in the eligibility sample for the
active cases plus the number of cases
in error in the eligibility sample for
the negative cases expressed as a per-
centage of the total number of cases
examined in the sample.

Case record means either a hardcopy
or electronic file that contains infor-
mation on a beneficiary regarding pro-
gram eligibility.

Children’s Health Insurance Program
(CHIP) means the program authorized
and funded under Title XXI of the Act.

Eligibility means meeting the State’s
categorical and financial criteria for
receipt of benefits under the Medicaid
or CHIP programs.

Improper payment means any payment
that should not have been made or that
was made in an incorrect amount (in-
cluding overpayments and underpay-
ments) under statutory, contractual,
administrative, or other legally appli-
cable requirements; and includes any
payment to an ineligible beneficiary,
any duplicate payment, any payment
for services not received, any payment
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incorrectly denied, and any payment
that does not account for credits or ap-
plicable discounts.

Last action means the most recent
date on which the State agency took
action to grant, deny, or terminate
program benefits based on the State
agency’s eligibility determination; and
is the point in time for the PERM eligi-
bility reviews unless the last action oc-
curred outside of 12 months prior to
the sample month.

Medicaid means the joint Federal and
State program, authorized and funded
under Title XIX of the Act, that pro-
vides medical care to people with low
incomes and limited resources.

Negative case means a case containing
information on a beneficiary who ap-
plied for benefits and was denied or
whose program benefits were termi-
nated, based on the State agency’s eli-
gibility determination or on a com-
pleted redetermination.

Payment means any payment to a
provider, insurer, or managed care or-
ganization for a Medicaid or CHIP ben-
eficiary for which there is Medicaid or
CHIP Federal financial participation.
It may also mean a direct payment to
a Medicaid or CHIP beneficiary in lim-
ited circumstances permitted by CMS
regulation or policy.

Payment error rate means an annual
estimate of improper payments made
under Medicaid and CHIP equal to the
sum of the overpayments and under-
payments in the sample, that is, the
absolute value of such payments, ex-
pressed as a percentage of total pay-
ments made in the sample.

Payment review means the process by
which payments for services are associ-
ated with cases reviewed for eligibility.
Payments are collected for services re-
ceived in the review month or in the
sample month, depending on the case
reviewed.

PERM means the Payment Error
Rate Measurement process to measure
improper payment in Medicaid and
CHIP.

Provider means any qualified provider
recognized under Medicaid and CHIP
statute and regulations.

Provider error includes, but is not lim-
ited to, medical review errors as de-
scribed in §431.960(c) of this subpart, as



§431.960

determined in accordance with docu-
mented State or Federal policies or
both.

Review cycle means the complete
timeframe to complete the improper
payments measurement including the
fiscal year being measured; generally
this timeframe begins in October of the
fiscal year reviewed and ends in August
of the following fiscal year.

Review month means the month in
which eligibility is reviewed and is
usually when the State took its last
action to grant or redetermine eligi-
bility. If the State’s last action was
taken beyond 12 months prior to the
sample month, the review month shall
be the sample month.

Review year means the Federal fiscal
year being analyzed for errors by Fed-
eral contractors or the State.

Sample month means the month the
State selects a case from the sample
for an eligibility review.

State agency means the State agency
that is responsible for determining pro-
gram eligibility for Medicaid and
CHIP, as applicable, based on applica-
tions and redeterminations.

State error includes, but is not limited
to, data processing errors and eligi-
bility errors as described in §431.960(b)
and (d) of this subpart, as determined
in accordance with documented State
or Federal policies or both.

States means the 50 States and the
District of Columbia.

Undetermined means a beneficiary
case subject to a Medicaid or CHIP eli-
gibility determination under this regu-
lation about which a definitive deter-
mination of eligibility could not be
made.

[71 FR 51081, Aug. 28, 2006, as amended at 75
FR 48847, Aug. 11, 2010]

§431.960 Types of payment errors.

(a) General rule. State or provider er-
rors identified for the Medicaid and
CHIP improper payments measurement
under the Improper Payments Informa-
tion Act of 2002 must affect payment
under applicable Federal policy or
State policy or both.

(b) Data processing errors.

(1) A data processing error is an error
resulting in an overpayment or under-
payment that is determined from a re-
view of the claim and other informa-
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tion available in the State’s Medicaid
Management Information System, re-
lated systems, or outside sources of
provider verification.

(2) The difference in payment be-
tween what the State paid (as adjusted
within improper payment measure-
ment guidelines) and what the State
should have paid, in accordance with
the State’s documented policies, is the
dollar measure of the payment error.

(3) Data processing errors include,
but are not limited to the following:

(i) Payment for duplicate items.

(ii) Payment for non-covered serv-
ices.

(iii) Payment for fee-for-service
claims for managed care services.

(iv) Payment for services that should
have been paid by a third party but
were inappropriately paid by Medicaid
or CHIP.

(v) Pricing errors.

(vi) Logic edit errors.

(vii) Data entry errors.

(viii) Managed care rate cell errors.

(ix) Managed care payment errors.

(¢c) Medical review errors. (1) A medical
review error is an error resulting in an
overpayment or underpayment that is
determined from a review of the pro-
vider’s medical record or other docu-
mentation supporting the service(s)
claimed, Code of Federal Regulations
that are applicable to conditions of
payment, the State’s written policies,
and a comparison between the docu-
mentation and written policies and the
information presented on the claim.

(2) The difference in payment be-
tween what the State paid (as adjusted
within improper payment measure-
ment guidelines) and what the State
should have paid, in accordance with 42
CFR 440 to 484.55 of the Code of Federal
Regulations that are applicable to con-
ditions of payment and the State’s doc-
umented policies, is the dollar measure
of the payment error.

(3) Medical review errors include, but
are not limited to the following:

(i) Lack of documentation.

(ii) Insufficient documentation.

(iii) Procedure coding errors.

(iv) Diagnosis coding errors.

(v) Unbundling.

(vi) Number of unit errors.

(vii) Medically unnecessary services.

(viii) Policy violations.
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