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caregivers are made as required and ap-
pear to be consistent with the observed 
condition of the beneficiary. 

(5) Whether reevaluations of the 
beneficiary’s level of care have oc-
curred at least as frequently as would 
be required if that individual were 
served in a NF. 

(6) Whether the beneficiary receives 
adequate care and services, based, at a 
minimum, on the following when obser-
vations are necessary (the require-
ments for the necessity of observations 
are set forth in new § 441.365(g)(3)): 

(i) Cleanliness. 
(ii) Absence of bedsores. 
(iii) Absence of signs of malnutrition 

or dehydration. 
(7) Whether the beneficiary needs any 

service that is not included in the plan 
of care, or if included, is not being fur-
nished by formal or informal care-
givers under the waiver or through ar-
rangements with another public or pri-
vate source of assistance. 

(8) Determination as to whether con-
tinued home and community-based 
services are required by the beneficiary 
to avoid the likelihood of placement in 
a NF. 

(j) Submission of review team’s results. 
The review team must submit to the 
Medicaid agency the results of its peri-
odic evaluation, assessment and review 
of the care of the beneficiary: 

(1) Within 1 month of the completion 
of the review. 

(2) Immediately upon its determina-
tion that conditions exist that may 
constitute a threat to the life or health 
of a beneficiary. 

(k) Agency’s action. The Medicaid 
agency must establish and adhere to 
procedures for taking appropriate ac-
tion in response to the findings re-
ported by the review team. These pro-
cedures must provide for immediate re-
sponse to any finding that the life or 
health of a beneficiary may be jeopard-
ized. 

EFFECTIVE DATE NOTE: At 57 FR 29156, June 
30, 1992, § 441.365 was added. This section con-
tains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget. 

Subpart I—Community Supported 
Living Arrangements Services 

SOURCE: 56 FR 48114, Sept. 24, 1991, unless 
otherwise noted. 

§ 441.400 Basis and purpose. 

This subpart implements section 
1905(a)(24) of the Act, which adds com-
munity supported living arrangements 
services to the list of services that 
States may provide as medical assist-
ance under title XIX (to the extent and 
as defined in section 1930 of the Act), 
and section 1930(h)(1)(B) of the Act, 
which specifies minimum protection 
requirements that a State which pro-
vides community supported living ar-
rangements services as an optional 
Medicaid service to developmentally 
disabled individuals must meet to en-
sure the health, safety and welfare of 
those individuals. 

§ 441.402 State plan requirements. 

If a State that is eligible to provide 
community supported living arrange-
ments services as an optional Medicaid 
service to developmentally disabled in-
dividuals provides such services, the 
State plan must specify that it com-
plies with the minimum protection re-
quirements in § 441.404. 

§ 441.404 Minimum protection require-
ments. 

To be eligible to provide community 
supported living arrangements services 
to developmentally disabled individ-
uals, a State must assure, through 
methods other than reliance on State 
licensure processes or the State quality 
assurance programs described under 
section 1930(d) of the Act, that: 

(a) Individuals receiving community 
supported living arrangements services 
are protected from neglect, physical 
and sexual abuse, and financial exploi-
tation; 

(b) Providers of community sup-
ported living arrangements services— 

(1) Do not use individuals who have 
been convicted of child or client abuse, 
neglect, or mistreatment, or of a felony 
involving physical harm to an indi-
vidual; and 
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(2) Take all reasonable steps to deter-
mine whether applicants for employ-
ment by the provider have histories in-
dicating involvement in child or client 
abuse, neglect, or mistreatment, or a 
criminal record involving physical 
harm to an individual; 

(c) Providers of community sup-
ported living arrangements services 
are not unjustly enriched as a result of 
abusive financial arrangements (such 
as owner lease-backs) with develop-
mentally disabled clients; and 

(d) Providers of community sup-
ported living arrangements services, or 
the relatives of such providers, are not 
named beneficiaries of life insurance 
policies purchased by or on behalf of 
developmentally disabled clients. 

Subpart J—Optional Self-Directed 
Personal Assistance Services 
Program 

SOURCE: 73 FR 57881, Oct. 3, 2008, unless 
otherwise noted. 

§ 441.450 Basis, scope, and definitions. 
(a) Basis. This subpart implements 

section 1915(j) of the Act concerning 
the self-directed personal assistance 
services (PAS) option through a State 
Plan. 

(b) Scope. A self-directed PAS option 
is designed to allow individuals, or 
their representatives, if applicable, to 
exercise decision-making authority in 
identifying, accessing, managing and 
purchasing their PAS. This authority 
includes, at a minimum, all of the fol-
lowing: 

(1) The purchase of PAS and supports 
for PAS. 

(2) Recruiting workers. 
(3) Hiring and discharging workers. 
(4) Training workers and accessing 

training provided by or through the 
State if additional worker training is 
required or desired by the participant, 
or participant’s representative, if ap-
plicable. 

(5) Specifying worker qualifications. 
(6) Determining worker duties. 
(7) Scheduling workers. 
(8) Supervising workers. 
(9) Evaluating worker performance. 
(10) Determining the amount paid for 

a service, support or item. 

(11) Scheduling when services are 
provided. 

(12) Identifying service workers. 
(13) Reviewing and approving in-

voices. 
(c) Definitions. As used in this part— 
Assessment of need means an evalua-

tion of the needs, strengths, and pref-
erences of participants for services. 
This includes one or more processes to 
obtain information about an indi-
vidual, including health condition, per-
sonal goals and preferences, functional 
limitation, age, school, employment, 
household, and other factors that are 
relevant to the authorization and pro-
vision of services. Assessment informa-
tion supports the development of the 
service plan and the subsequent service 
budget. 

Individualized backup plan means a 
written plan that meets all of the fol-
lowing: 

(1) Is sufficiently individualized to 
address each participant’s critical con-
tingencies or incidents that would pose 
a risk of harm to the participant’s 
health or welfare; 

(2) Must demonstrate an interface 
with the risk management provision at 
§ 441.476 which requires States to assess 
and identify the potential risks to the 
participant (such as any critical health 
needs), and ensure that the risks and 
how they will be managed are the re-
sult of discussion and negotiation 
among the persons involved in the 
service plan development; 

(3) Must not include the 911 emer-
gency system or other emergency sys-
tem as the sole backup feature of the 
plan; and 

(4) Must be incorporated into the par-
ticipant’s service plan. 

Legally liable relatives means persons 
who have a duty under the provisions 
of State law to care for another person. 
Legally liable relatives may include 
any of the following: 

(1) The parent (biological or adop-
tive) of a minor child or the guardian 
of a minor child who must provide care 
to the child. 

(2) Legally-assigned caretaker rel-
atives. 

(3) A spouse. 
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