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were furnished after having made a due 
and diligent search. 

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18, 
1991] 

§ 4.352 Determination of administra-
tive judge and notice thereof. 

(a) Upon review of all data submitted 
by the Project Director, the adminis-
trative judge will determine whether or 
not there are any apparent issues of 
fact that need to be resolved. 

(b) If there are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs based upon inher-
itance laws in accordance with the Act. 
Such preliminary determination will 
be entered without a hearing, and, 
when possible and based upon the data 
furnished and/or information supple-
mentary thereto, shall include the 
names, birth dates, relationships to the 
decedent, and shares of the heirs, or 
the fact that the decedent died without 
heirs. 

(1) Upon issuing a preliminary deter-
mination, the administrative judge 
shall issue a notice of such action and 
shall mail a copy of said notice, to-
gether with a copy of the preliminary 
determination, to each party in inter-
est allowing forty (40) days in which to 
show cause in writing why the deter-
mination should not become final. The 
administrative judge shall cause a cer-
tificate to be made as to the date and 
manner of such mailing. 

(2) The Project Director shall also 
cause, within seven (7) days of receipt 
of such notice, the notice of the pre-
liminary determination to be posted in 
the following sites: 

The White Earth Band, Box 418, White Earth, 
Minnesota 56591 

The Minnesota Chippewa Tribe, Box 217, Cass 
Lake, Minnesota 56633 

Minnesota Agency, Bureau of Indian Affairs, 
Room 418, Federal Building, 522 Minnesota 
Avenue, NW, Bemidji, Minnesota 56601–3062 

and in such other sites as may be 
deemed appropriate by the Project Di-
rector. Such other sites may include, 
but not be limited to: 

Elbow Lake Community Center, R.R. #2, 
Waubun, Minnesota 56589 

Postmaster, Callaway, Minnesota 56521 
Community Center, Route 2, Bagley, Min-

nesota 56621 

Community Center, Star Route, Mahnomen, 
Minnesota 56557 

Postmaster, Mahnomen, Minnesota 56557 
Rice Lake Community Center, Route 2, 

Bagley, Minnesota 56621 
Postmaster, Ogema, Minnesota 56569 
Pine Point Community Center, Ponsford, 

Minnesota 56575 
Postmaster, White Earth, Minnesota 56591 
White Earth IHS, White Earth, Minnesota 

56591 
Postmaster, Ponsford, Minnesota 56575 
American Indian Center, 1113 West Broad-

way, Minneapolis, Minnesota 55411 
American Indian Center, 1530 East Franklin 

Avenue, Minneapolis, Minnesota 55404 
American Indian Center, 341 University Ave-

nue, St. Paul, Minnesota 55103 
Little Earth of United Tribes Community 

Services, 2501 Cedar Avenue South, Min-
neapolis, Minnesota 55404 

Naytahwaush Community Center, 
Naytahwaush, Minnesota 56566 

The Project Director shall provide a 
certificate showing when the notice of 
the preliminary determination was for-
warded for posting, and to which loca-
tions. A posting certificate showing the 
date and place of posting shall be 
signed by the person or official who 
performs the act and returned to the 
Project Director. The Project Director 
shall file with the administrative judge 
the original posting certificates and 
the Project Director’s certificate of 
mailing showing the posting locations 
and when the notice of the preliminary 
determination was forwarded for post-
ing. 

(3) If no written request for hearing 
or written objection is received in the 
office of the administrative judge with-
in the forty (40) days of issuance of the 
notice, the administrative judge shall 
issue a final order declaring the pre-
liminary determination to be final 
thirty (30) days from the date on which 
the final order is mailed to each party 
in interest. 

(c) When the administrative judge de-
termines either before or after issuance 
of a preliminary determination that 
there are issues which require resolu-
tion, or when a party objects to the 
preliminary determination and/or re-
quests a hearing, the administrative 
judge may either resolve the issues in-
formally or schedule and conduct a pre-
hearing conference and/or a hearing. 
Any prehearing conference, hearing, or 
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rehearing, conducted by the adminis-
trative judge shall be governed insofar 
as practicable by the regulations appli-
cable to other hearings under this part 
and the general rules in subpart B of 
this part. After receipt of the testi-
mony and/or evidence, if any, the ad-
ministrative judge shall enter a final 
order determining the heirs of the de-
cedent, which shall become final thirty 
(30) days from the date on which the 
final order is mailed to each party in 
interest. 

(d) The final order determining the 
heirs of the decedent shall contain, 
where applicable, the names, birth 
dates, relationships to the decedent, 
and shares of heirs, or the fact that the 
decedent died without heirs. 

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18, 
1991; 57 FR 2319, Jan. 21, 1992, as amended at 
64 FR 13363, Mar. 18, 1999] 

§ 4.353 Record. 
(a) The administrative judge shall 

lodge the original record with the 
Project Director. 

(b) The record shall contain, where 
applicable, the following materials: 

(1) A copy of the posted public notice 
of preliminary determination and/or 
hearing showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
cates, and the Project Director’s cer-
tificate of mailing. 

(2) A copy of each notice served on 
parties in interest, with proof of mail-
ing; 

(3) The record of evidence received, 
including any transcript made of testi-
mony; 

(4) Data for heirship finding and fam-
ily history, and data supplementary 
thereto; 

(5) The final order determining the 
heirs of the decedent and the adminis-
trative judge’s notices thereof; and 

(6) Any other material or documents 
deemed relevant by the administrative 
judge. 

§ 4.354 Reconsideration or rehearing. 
(a) Any party aggrieved by the final 

order of the administrative judge may, 
within thirty (30) days after the date of 
mailing such decision, file with the ad-
ministrative judge a written petition 
for reconsideration and/or rehearing. 

Such petition must be under oath and 
must state specifically and concisely 
the grounds upon which it is based. If 
it is based upon newly discovered evi-
dence, it shall be accompanied by affi-
davits of witnesses stating fully what 
the new evidence or testimony is to be. 
It shall also state justifiable reasons 
for the prior failure to discover and 
present the evidence. 

(b) If proper grounds are not shown, 
or if the petition is not filed within the 
time prescribed in paragraph (a) of this 
section, the administrative judge shall 
issue an order denying the petition and 
shall set forth therein the reasons 
therefor. The administrative judge 
shall serve copies of such order on all 
parties in interest. 

(c) If the petition appears to show 
merit, or if the administrative judge 
becomes aware of sufficient additional 
evidence to justify correction of error 
even without the filing of a petition, or 
upon remand from the Board following 
an appeal resulting in vacating the 
final order, the administrative judge 
shall cause copies of the petition, sup-
porting papers, and other data, or in 
the event of no petition an order to 
show cause or decision of the Board 
vacating the final order in appropriate 
cases, to be served on all parties in in-
terest. The parties in interest will be 
allowed a reasonable, specified time 
within which to submit answers or 
legal briefs in opposition to the peti-
tion or order to show cause or Board 
decision. The administrative judge 
shall then reconsider, with or without 
hearing, the issues of fact and shall 
issue a final order upon reconsider-
ation, affirming, modifying, or 
vacating the original final order and 
making such further orders as are 
deemed warranted. The final order 
upon reconsideration shall be served on 
all parties in interest and shall become 
final thirty (30) days from the date on 
which it is mailed. 

(d) Successive petitions for reconsid-
eration and/or rehearing shall not be 
permitted. Nothing herein shall be con-
sidered as a bar to the remand of a case 
by the Board for further reconsider-
ation, hearing, or rehearing after ap-
peal. 
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