AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pt. 84, App. B

APPENDIX B TO PART 84—GUIDELINES
FOR ELIMINATING DISCRIMINATION
AND DENIAL OF SERVICES ON THE
BASIS OF RACE, COLOR, NATIONAL
ORIGIN, SEX, AND HANDICAP IN VO-
CATIONAL EDUCATION PROGRAMS
[NOTE]

NOTE: For the text of these guidelines, see
45 CFR Part 80, appendix B.

[44 FR 17168, Mar. 21, 1979]

APPENDIX C TO PART 84—GUIDELINES
RELATING TO HEALTH CARE FOR
HANDICAPPED INFANTS

(a) Interpretative guidelines relating to the
applicability of this part to health care for
handicapped infants. The following are inter-
pretative guidelines of the Department set
forth here to assist recipients and the public
in understanding the Department’s interpre-
tation of section 504 and the regulations con-
tained in this part as applied to matters con-
cerning health care for handicapped infants.
These interpretative guidelines are illus-
trative; they do not independently establish
rules of conduct.

(1) With respect to programs and activities
receiving Federal financial assistance,
health care providers may not, solely on the
basis of present or anticipated physical or
mental impairments of an infant, withhold
treatment or nourishment from the infant
who, in spite of such impairments, will medi-
cally benefit from the treatment or nourish-
ment.

(2) Futile treatment or treatment that will
do no more than temporarily prolong the act
of dying of a terminally ill infant is not con-
sidered treatment that will medically ben-
efit the infant.

(3) In determining whether certain possible
treatments will be medically beneficial to an
infant, reasonable medical judgments in se-
lecting among alternative courses of treat-
ment will be respected.

(4) Section 504 and the provisions of this
part are not applicable to parents (who are
not recipients of Federal financial assist-
ance). However, each recipient health care
provider must in all aspects of its health
care programs receiving Federal financial as-
sistance provide health care and related
services in a manner consistent with the re-
quirements of section 504 and this part. Such
aspects includes decisions on whether to re-
port, as required by State law or otherwise,
to the appropriate child protective services
agency a suspected instance of medical ne-
glect of a child, or to take other action to
seek review or parental decisions to withhold
consent for medically indicated treatment.
Whenever parents make a decision to with-
hold consent for medically beneficial treat-
ment or nourishment, such recipient pro-
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viders may not, solely on the basis of the in-
fant’s present or anticipated future mental
or physical impairments, fail to follow appli-
cable procedures on reporting such incidents
to the child protective services agency or to
seek judicial review.

(5) The following are examples of applying
these interpretative guidelines. These exam-
ples are stated in the context of decisions
made by recipient health care providers.
Were these decisions made by parents, the
guideline stated in section (a)(4) would
apply. These examples assume no facts or
complications other than those stated. Be-
cause every case must be examined on its in-
dividual facts, these are merely illustrative
examples to assist in understanding the
framework for applying the nondiscrimina-
tion requirements of section 504 and this
part.

(i) Withholding of medically beneficial sur-
gery to correct an intestinal obstruction in
an infant with Down’s Syndrome when the
withholding is based upon the anticipated fu-
ture mental retardation of the infant and
there are no medical contraindications to
the surgery that would otherwise justify
withholding the surgery would constitute a
discriminatory act, violative of section 504.

(ii) Withholding of treatment for medically
correctable physical anomalies in children
born with spina bifida when such denial is
based on anticipated mental impairment pa-
ralysis or incontinence of the infant, rather
than on reasonable medical judgments that
treatment would be futile, too unlikely of
success given complications in the particular
case, or otherwise not of medical benefit to
the infant, would constitute a discrimina-
tory act, violative of section 504.

(iii) Withholding of medical treatment for
an infant born with anencephaly, who will
inevitably die within a short period of time,
would not constitute a discriminatory act
because the treatment would be futile and do
no more than temporarily prolong the act of
dying.

(iv) Withholding of certain potential treat-
ments from a severely premature and low
birth weight infant on the grounds of reason-
able medical judgments concerning the im-
probability of success or risks of potential
harm to the infant would not violate section
504.

(b) Guidelines for HHS investigations relating
to health care for handicapped infants. The fol-
lowing are guidelines of the Department in
conducting investigations relating to health
care for handicapped infants. They are set
forth here to assist recipients and the public
in understanding applicable investigative
procedures. These guidelines do not establish
rules of conduct, create or affect legally en-
forceable rights of any person, or modify ex-
isting rights, authorities or responsibilities
pursuant to this part. These guidelines re-
flect the Department’s recognition of the
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special circumstances presented in connec-
tion with complaints of suspected life-
threatening noncompliance with this part in-
volving health care for handicapped infants.
These guidelines do not apply to other inves-
tigations pursuant to this part, or other civil
rights statutes and rules. Deviations from
these guidelines may occur when, in the
judgment of the responsible Department offi-
cial, other action is necessary to protect the
life or health of a handicapped infant.

(1) Unless impracticable, whenever the De-
partment receives a complaint of suspected
life-threatening noncompliance with this
part in connection with health care for a
handicapped infant in a program or activity
receiving Federal financial assistance, HHS
will immediately conduct a preliminary in-
quiry into the matter by initiating telephone
contact with the recipient hospital to obtain
information relating to the condition and
treatment of the infant who is the subject of
the complaint. The preliminary inquiry,
which may include additional contact with
the complainant and a requirement that per-
tinent records be provided to the Depart-
ment, will generally be completed within 24
hours (or sooner if indicated) after receipt of
the complaint.

(2) Unless impracticable, whenever a re-
cipient hospital has an Infant Care Review
Committee, established and operated sub-
stantially in accordance with the provisions
of 45 CFR 84.55(f), the Department will, as
part of its preliminary inquiry, solicit the
information available to, and the analysis
and recommendations of, the ICRC. Unless,
in the judgment of the responsible Depart-
ment official, other action is necessary to
protect the life or health of a handicapped
infant, prior to initiating an on-site inves-
tigation, the Department will await receipt
of this information from the ICRC for 24
hours (or less if indicated) after receipt of
the complaint. The Department may require
a subsequent written report of the ICRC’s
findings, accompanied by pertinent records
and documentation.

(3) On the basis of the information ob-
tained during preliminary inquiry, including
information provided by the hospital (includ-
ing the hospital’s ICRC, if any), information
provided by the complainant, and all other
information obtained, the Department will
determine whether there is a need for an on-
site investigation of the complaint. When-
ever the Department determines that doubt
remains that the recipient hospital or some
other recipient is in compliance with this
part or additional documentation is desired
to substantiate a conclusion, the Depart-
ment will initiate an on-site investigation or
take some other appropriate action. Unless
impracticable, prior to initiating an on-site
investigation, the Department’s medical
consultant (referred to in paragraph 6) will
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contact the hospital’s ICRC or appropriate
medical personnel of the recipient hospital.

(4) In conducting on-site investigations,
when a recipient hospital has an ICRC estab-
lished and operated substantially in accord-
ance with the provisions of 45 CFR 84.55(f),
the investigation will begin with, or include
at the earliest practicable time, a meeting
with the ICRC or its designees. In all on-site
investigations, the Department will make
every effort to minimize any potential in-
convenience or disruption, accommodate the
schedules of health care professionals and
avoid making medical records unavailable.
The Department will also seek to coordinate
its investigation with any related investiga-
tions by the state child protective services
agency so as to minimize potential disrup-
tion.

(5) It is the policy of the Department to
make no comment to the public or media re-
garding the substance of a pending prelimi-
nary inquiry or investigation.

(6) The Department will obtain the assist-
ance of a qualified medical consultant to
evaluate the medical information (including
medical records) obtained in the course of a
preliminary inquiry or investigation. The
name, title and telephone number of the De-
partment’s medical consultant will be made
available to the recipient hospital. The De-
partment’s medical consultant will, if appro-
priate, contact medical personnel of the re-
cipient hospital in connection with the pre-
liminary inquiry, investigation or medical
consultant’s evaluation. To the extent prac-
ticable, the medical consultant will be a spe-
cialist with respect to the condition of the
infant who is the subject of the preliminary
inquiry or investigation. The medical con-
sultant may be an employee of the Depart-
ment or another person who has agreed to
serve, with or without compensation, in that
capacity.

(7) The Department will advise the recipi-
ent hospital of its conclusions as soon as pos-
sible following the completion of a prelimi-
nary inquiry or investigation. Whenever
final administrative findings following an in-
vestigation of a complaint of suspected life-
threatening noncompliance cannot be made
promptly, the Department will seek to no-
tify the recipient and the complainant of the
Department’s decision on whether the mat-
ter will be immediately referred to the De-
partment of Justice pursuant to 45 CFR 80.8.

(8) Except as necessary to determine or ef-
fect compliance, the Department will (i) in
conducting preliminary inquiries and inves-
tigations, permit information provided by
the recipient hospital to the Department to
be furnished without names or other identi-
fying information relating to the infant and
the infant’s family; and (ii) to the extent
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permitted by law, safeguard the confiden-
tiality of information obtained.

[49 FR 1653, Jan. 12, 1984]

PART 85—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF HEALTH
AND HUMAN SERVICES

Sec.

85.1 Purpose.

85.2 Application.

85.3 Definitions.

85.4-85.10 [Reserved]

85.11 Self-evaluation.

85.12 Notice.

85.13-85.20 [Reserved]

85.21 General prohibitions against discrimi-
nation.

85.22-85.30 [Reserved]

85.31 Employment.

85.32-85.40 [Reserved]

85.41 Program accessibility: Discrimination
prohibited.

85.42 Program accessibility: Existing facili-
ties.

85.43 Program accessibility: New construc-
tion and alterations.

85.44-85.50 [Reserved]

85.51 Communications.

85.52-85.60 [Reserved]

85.61 Compliance procedures.

85.62 Coordination and compliance respon-
sibilities.

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25603, July 8, 1988, unless
otherwise noted.

EDITORIAL NOTE: At the request of the De-
partment of Health and Human Services, the
‘‘Section-by-Section Analysis’ portion of the
preamble of the document published at 53 FR
256595, July 8, 1988, as corrected at 53 FR 26559,
July 13, 1988, appears at the end of Part 85.

§85.1 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§85.2 Application.

This part applies to all programs or
activities conducted by the agency, ex-
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cept for programs or activities con-
ducted outside the United States that
do not involve individuals with handi-
caps in the United States.

§85.3 Definitions.

For purposes of this part, the term—

Agency means the Department of
Health and Human Services or any
component part of the Department of
Health and Human Services that con-
ducts a program or activity covered by
this part. Component agency means
such component part.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s) interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Individual with Handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
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