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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING 

PART 34—MAJOR SYSTEM 
ACQUISITION 

Subpart 34.0—General 

Sec. 
34.000 Scope of part. 
34.001 Definition. 
34.002 Policy. 
34.003 Responsibilities. 
34.004 Acquisition strategy. 
34.005 General requirements. 
34.005–1 Competition. 
34.005–2 Mission-oriented solicitation. 
34.005–3 Concept exploration contracts. 
34.005–4 Demonstration contracts. 
34.005–5 Full-scale development contracts. 
34.005–6 Full production. 

Subpart 34.1—Testing, Qualification and 
Use of Industrial Resources Developed 
Under Title III, Defense Production Act 

34.100 Scope of subpart. 
34.101 Definitions. 
34.102 Policy. 
34.103 Testing and qualification. 
34.104 Contract clause. 

Subpart 34.2—Earned Value Management 
System 

34.201 Policy. 
34.202 Integrated Baseline Reviews. 
34.203 Solicitation provisions and contract 

clause. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42351, Sept. 19, 1983, unless 
otherwise noted. 

Subpart 34.0—General 

34.000 Scope of part. 
This part describes acquisition poli-

cies and procedures for use in acquiring 
major systems consistent with OMB 
Circular No. A–109; and the use of an 
Earned Value Management System in 
acquisitions designated as major acqui-
sitions consistent with OMB Circular 
A–11, Part 7. 

[71 FR 38245, July 5, 2006] 

34.001 Definition. 
Effective competition, as used in this 

part, is a market condition that exists 
when two or more contractors, acting 

independently, actively contend for the 
Government’s business in a manner 
that ensures that the Government will 
be offered the lowest cost or price al-
ternative or best technical design 
meeting its minimum needs. 

[50 FR 27562, July 3, 1985, as amended at 51 
FR 52434, Dec. 23, 1985; 51 FR 27116, July 29, 
1986; 61 FR 41470, Aug. 8, 1996; 66 FR 2132, Jan. 
10, 2001] 

34.002 Policy. 
The policies of this part are designed 

to ensure that agencies acquire major 
systems in the most effective, eco-
nomical, and timely manner. Agencies 
acquiring major systems shall— 

(a) Promote innovation and full and 
open competition as required by part 6 
in the development of major system 
concepts by (1) expressing agency needs 
and major system acquisition program 
objectives in terms of the agency’s 
mission and not in terms of specified 
systems to satisfy needs, and (2) focus-
ing agency resources and special man-
agement attention on activities con-
ducted in the initial stage of major 
programs; and 

(b) Sustain effective competition be-
tween alternative system concepts and 
sources for as long as it is beneficial. 

[48 FR 42351, Sept. 19, 1983, as amended at 50 
FR 52434, Dec. 23, 1985] 

34.003 Responsibilities. 
(a) As required by A–109, the agency 

head or designee shall establish written 
procedures for its implementation. 

(b) The agency procedures shall iden-
tify the key decision points of each 
major system acquisition and the agen-
cy official(s) for making those deci-
sions. 

(c) Systems acquisitions normally 
designated as major are those pro-
grams that, as determined by the agen-
cy head, (1) are directed at and critical 
to fulfilling an agency mission need, (2) 
entail allocating relatively large re-
sources for the particular agency, and 
(3) warrant special management atten-
tion, including specific agency-head de-
cisions. The agency procedures may es-
tablish additional criteria, as specified 
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in A–109, for designating major pro-
grams system acquisitions. 

34.004 Acquisition strategy. 
The program manager, as specified in 

agency procedures, shall develop an ac-
quisition strategy tailored to the par-
ticular major system acquisition pro-
gram. This strategy is the program 
manager’s overall plan for satisfying 
the mission need in the most effective, 
economical, and timely manner. The 
strategy shall be in writing and pre-
pared in accordance with the require-
ments of subpart 7.1, except where in-
consistent with this part, and shall 
qualify as the acquisition plan for the 
major system acquisition, as required 
by that subpart. 

34.005 General requirements. 

34.005–1 Competition. 
(a) The program manager shall, 

throughout the acquisition process, 
promote full and open competition and 
sustain effective competition between 
alternative major system concepts and 
sources, as long as it is economically 
beneficial and practicable to do so. No-
tice of the proposed acquisition shall 
be given the broadest and most effec-
tive circulation practicable throughout 
the business, academic, and Govern-
ment communities. Foreign contrac-
tors, technology, and equipment may 
be considered when it is feasible and 
permissible to do so. 

(b) The contracting officer should 
time solicitation issuance and contract 
award to maintain continuity of con-
cept development during the transition 
from withdrawing concept proposer to 
new contractor. 

[48 FR 42351, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985] 

34.005–2 Mission-oriented solicitation. 
(a) Before issuing the solicitation, 

whenever practicable and consistent 
with agency procedures, the con-
tracting officer should take the actions 
outlined in subparagraphs (1) and (2): 

(1) Advance notification of the acqui-
sition should be given the widest prac-
ticable dissemination, including publi-
cizing through the Governmentwide 
point of entry (see subpart 5.2) and 

should be sent to as wide a selection of 
potential sources as practicable, in-
cluding smaller and newer firms, Gov-
ernment laboratories, federally funded 
research and development centers, edu-
cational institutions and other not-for- 
profit organizations, and, if it would be 
beneficial and is not prohibited, foreign 
sources. 

(2) If appropriate, hold a 
presolicitation conference (see 15.201) 
and/or send copies of the proposed so-
licitation to all prospective offerors for 
their comments. After evaluation of 
these comments, the solicitation 
should be revised, if appropriate. 

(b) The contracting officer shall send 
the final solicitation to all prospective 
offerors. It shall— 

(1) Describe the nature of the need in 
terms of mission capabilities required, 
without reference to any specific sys-
tems to satisfy the need; 

(2) Indicate, and explain when appro-
priate, the schedule, capability, and 
cost objectives and any known con-
straints in the acquisition; 

(3) Provide, or indicate how access 
can be obtained to, all Government 
data related to the acquisition; 

(4) Include selection requirements 
consistent with the acquisition strat-
egy; and 

(5) Clearly state that each offeror is 
free to propose its own technical ap-
proach, main design features, sub-
systems, and alternatives to schedule, 
cost, and capability goals. 

(6) Require the use of an Earned 
Value Management System that com-
plies with the guidelines of ANSI/EIA 
Standard–748 (current version at time 
of solicitation). See 34.201 for earned 
value management systems and report-
ing requirements. 

(c) To the extent practicable, the so-
licitation shall not reference or man-
date Government specifications or 
standards, unless the agency is man-
dating a subsystem or other component 
as approved under agency procedure. 

[48 FR 42351, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 51271, Sept. 30, 1997; 66 FR 27414, 
May 16, 2001; 71 FR 38245, July 5, 2006] 
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34.005–3 Concept exploration con-
tracts. 

Whenever practicable, contracts to 
be performed during the concept explo-
ration phase shall be for relatively 
short periods, at planned dollar levels. 
These contracts are to refine the pro-
posed concept and to reduce the con-
cept’s technical uncertainties. The 
scope of work for this phase of the pro-
gram shall be consistent with the Gov-
ernment’s planned budget for the 
phase. Follow-on contracts for such 
tasks in the exploration phase shall be 
awarded as long as the concept ap-
proach remains promising, the contrac-
tor’s progress is acceptable, and it is 
economically practicable to do so. 

34.005–4 Demonstration contracts. 

Whenever practicable, contracts for 
the demonstration phase should pro-
vide for contractors to submit, by the 
end of the phase, priced proposals, to-
tally funded by the Government, for 
full-scale development. The con-
tracting officer should provide contrac-
tors with operational test conditions, 
performance criteria, life cycle cost 
factors, and any other selection cri-
teria necessary for the contractors to 
prepare their proposals. 

34.005–5 Full-scale development con-
tracts. 

Whenever practicable, the full-scale 
development contracts should provide 
for the contractors to submit priced 
proposals for production that are based 
on the latest quantity, schedule, and 
logistics requirements and other con-
siderations that will be used in making 
the production decision. 

34.005–6 Full production. 

Contracts for full production of suc-
cessfully tested major systems selected 
from the full-scale development phase 
may be awarded if the agency head (a) 
reaffirms the mission need and pro-
gram objectives and (b) grants approval 
to proceed with production. 

Subpart 34.1—Testing, Qualifica-
tion and Use of Industrial Re-
sources Developed Under Title 
III, Defense Production Act 

SOURCE: 59 FR 67048, Dec. 28, 1994, unless 
otherwise noted. 

34.100 Scope of subpart. 

This subpart prescribes policies and 
procedures for the testing, qualifica-
tion, and use of industrial resources 
manufactured or developed with assist-
ance provided under section 301, 302, or 
303 of the Defense Production Act (50 
U.S.C. App. 2091–2093). Title III of the 
Defense Production Act authorizes var-
ious forms of Government assistance to 
encourage expansion of production ca-
pacity and supply of industrial re-
sources essential to national defense. 

34.101 Definitions. 

Item of supply, as used in this subpart, 
means any individual part, component, 
subassembly, assembly, or subsystem 
integral to a major system, and other 
property which may be replaced during 
the service life of the system. The term 
includes spare parts and replenishment 
parts, but does not include packaging 
or labeling associated with shipment or 
identification of an ‘‘item.’’ 

[48 FR 42351, Sept. 19, 1983, as amended at 66 
FR 2132, Jan. 10, 2001] 

34.102 Policy. 

It is the policy of the Government, as 
required by section 126 of Public Law 
102–558, to pay for any testing and qual-
ification required for the use or incor-
poration of the industrial resources 
manufactured or developed with assist-
ance provided under Title III of the De-
fense Production Act of 1950. 

34.103 Testing and qualification. 

(a) Contractors receiving requests 
from a Title III project contractor for 
testing and qualification of a Title III 
industrial resource shall refer such re-
quests to the contracting officer. The 
contracting officer shall evaluate the 
request in accordance with agency pro-
cedures to determine whether: (1) the 
Title III industrial resource is being or 
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potentially may be used in the develop-
ment or manufacture of a major sys-
tem or item of supply; and (2) for major 
systems in production, remaining 
quantities to be acquired are sufficient 
to justify incurring the cost of testing 
and qualification. In evaluating this re-
quest, the contracting officer shall con-
sult with the Defense Production Act 
Office, Title III Program, located at 
Wright Patterson Air Force Base, Ohio 
45433–7739. 

(b) If the determination at 34.103(a) is 
affirmative, the contracting officer 
shall modify the contract to require 
the contractor to test the Title III in-
dustrial resource for qualification. 

(c) The Defense Production Act Of-
fice, Title III Program, shall provide to 
the contractor the industrial resource 
produced by the Title III project con-
tractor in sufficient amounts to meet 
testing needs. 

34.104 Contract clause. 
Insert the clause at 52.234–1, Indus-

trial Resources Developed under De-
fense Production Act, Title III, in all 
contracts for major systems and items 
of supply. 

Subpart 34.2—Earned Value 
Management System 

SOURCE: 71 FR 38245, July 5, 2006, unless 
otherwise noted. 

34.201 Policy. 
(a) An Earned Value Management 

System (EVMS) is required for major 
acquisitions for development, in ac-
cordance with OMB Circular A–11. The 
Government may also require an 
EVMS for other acquisitions, in ac-
cordance with agency procedures. 

(b) If the offeror proposes to use a 
system that has not been determined 
to be in compliance with the American 
National Standards Institute/Elec-
tronics Industries Alliance (ANSI/EIA) 
Standard–748, Earned Value Manage-
ment Systems, the offeror shall submit 
a comprehensive plan for compliance 
with these EVMS standards. Offerors 
shall not be eliminated from consider-
ation for contract award because they 
do not have an EVMS that complies 
with these standards. 

(c) As a minimum, contracting offi-
cers shall require contractors to sub-
mit EVMS monthly reports for those 
contracts for which an EVMS applies. 

(d) EVMS requirements will be ap-
plied to subcontractors using the same 
rules as applied to the prime con-
tractor. 

(e) When an offeror is required to pro-
vide an EVMS plan as part of its pro-
posal, the contracting officer will de-
termine the adequacy of the proposed 
EVMS plan prior to contract award. 

34.202 Integrated Baseline Reviews. 
(a) When an EVMS is required, the 

Government will conduct an Integrated 
Baseline Review (IBR). 

(b) The purpose of the IBR is to 
verify the technical content and the re-
alism of the related performance budg-
ets, resources, and schedules. It should 
provide a mutual understanding of the 
inherent risks in offerors’/contractors’ 
performance plans and the underlying 
management control systems, and it 
should formulate a plan to handle 
these risks. 

(c) The IBR is a joint assessment by 
the offeror or contractor, and the Gov-
ernment, of the— 

(1) Ability of the project’s technical 
plan to achieve the objectives of the 
scope of work; 

(2) Adequacy of the time allocated 
for performing the defined tasks to suc-
cessfully achieve the project schedule 
objectives; 

(3) Ability of the Performance Meas-
urement Baseline (PMB) to success-
fully execute the project and attain 
cost objectives, recognizing the rela-
tionship between budget resources, 
funding, schedule, and scope of work; 

(4) Availability of personnel, facili-
ties, and equipment when required, to 
perform the defined tasks needed to 
execute the program successfully; and 

(5) The degree to which the manage-
ment process provides effective and in-
tegrated technical/schedule/cost plan-
ning and baseline control. 

(d) The timing and conduct of the 
IBR shall be in accordance with agency 
procedures. If a pre-award IBR will be 
conducted, the solicitation must in-
clude the procedures for conducting the 
IBR and address whether offerors will 
be reimbursed for the associated costs. 
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If permitted, reimbursement of 
offerors’ pre-award IBR costs is gov-
erned by the provisions of FAR Part 31. 

34.203 Solicitation provisions and con-
tract clause. 

(a) The contracting officer shall in-
sert a provision that is substantially 
the same as the provision at FAR 
52.234–2, Notice of Earned Value Man-
agement System – Pre-Award IBR, in 
solicitations for contracts that require 
the contractor to use an Earned Value 
Management System (EVMS) and for 
which the Government requires an In-
tegrated Baseline Review (IBR) prior to 
award. 

(b) The contracting officer shall in-
sert a provision that is substantially 
the same as the provision at 52.234–3, 
Notice of Earned Value Management 
System – Post Award IBR, in solicita-
tions for contracts that require the 
contractor to use an Earned Value 
Management System (EVMS) and for 
which the Government requires an In-
tegrated Baseline Review (IBR) after 
contract award. 

(c) The contracting officer shall in-
sert a clause that is substantially the 
same as the clause at FAR 52.234–4, 
Earned Value Management System, in 
solicitations and contracts that require 
a contractor to use an EVMS. 

PART 35—RESEARCH AND 
DEVELOPMENT CONTRACTING 

Sec. 
35.000 Scope of part. 
35.001 Definitions. 
35.002 General. 
35.003 Policy. 
35.004 Publicizing requirements and expand-

ing research and development sources. 
35.005 Work statement. 
35.006 Contracting methods and contract 

type. 
35.007 Solicitations. 
35.008 Evaluation for award. 
35.009 Subcontracting research and develop-

ment effort. 
35.010 Scientific and technical reports. 
35.011 Data. 
35.012 Patent rights. 
35.013 Insurance. 
35.014 Government property and title. 
35.015 Contracts for research with edu-

cational institutions and nonprofit orga-
nizations. 

35.016 Broad agency announcement. 

35.017 Federally Funded Research and De-
velopment Centers. 

35.017–1 Sponsoring agreements. 
35.017–2 Establishing or changing an 

FFRDC. 
35.017–3 Using an FFRDC. 
35.017–4 Reviewing FFRDC’s. 
35.017–5 Terminating FFRDC. 
35.017–6 Master list of FFRDC’s. 
35.017–7 Limitation on the creation of new 

FFRDC’S. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42352, Sept. 19, 1983, unless 
otherwise noted. 

35.000 Scope of part. 
(a) This part prescribes policies and 

procedures of special application to re-
search and development (R&D) con-
tracting. 

(b) R&D integral to acquisition of 
major systems is covered in part 34. 
Independent research and development 
(IR&D) is covered at 31.205–18. 

[48 FR 42352, Sept. 19, 1983, as amended at 55 
FR 3884, Feb. 5, 1990; 65 FR 36014, June 6, 2000] 

35.001 Definitions. 
Applied research means the effort that 

(a) normally follows basic research, but 
may not be severable from the related 
basic research; (b) attempts to deter-
mine and exploit the potential of sci-
entific discoveries or improvements in 
technology, materials, processes, 
methods, devices, or techniques; and (c) 
attempts to advance the state of the 
art. When being used by contractors in 
cost principle applications, this term 
does not include efforts whose principal 
aim is the design, development, or test-
ing of specific items or services to be 
considered for sale; these efforts are 
within the definition of development, 
given below. 

Development, as used in this part, 
means the systematic use of scientific 
and technical knowledge in the design, 
development, testing, or evaluation of 
a potential new product or service (or 
of an improvement in an existing prod-
uct or service) to meet specific per-
formance requirements or objectives. 
It includes the functions of design engi-
neering, prototyping, and engineering 
testing; it excludes subcontracted tech-
nical effort that is for the sole purpose 
of developing an additional source for 
an existing product. 
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Recoupment, as used in this part, 
means the recovery by the Government 
of Government-funded nonrecurring 
costs from contractors that sell, lease, 
or license the resulting products or 
technology to buyers other than the 
Federal Government. 

[48 FR 42352, Sept. 19, 1983, as amended at 53 
FR 27467, July 20, 1988; 55 FR 3884, Feb. 5, 
1990; 66 FR 2132, Jan. 10, 2001] 

35.002 General. 

The primary purpose of contracted 
R&D programs is to advance scientific 
and technical knowledge and apply 
that knowledge to the extent necessary 
to achieve agency and national goals. 
Unlike contracts for supplies and serv-
ices, most R&D contracts are directed 
toward objectives for which the work 
or methods cannot be precisely de-
scribed in advance. It is difficult to 
judge the probabilities of success or re-
quired effort for technical approaches, 
some of which offer little or no early 
assurance of full success. The con-
tracting process shall be used to en-
courage the best sources from the sci-
entific and industrial community to 
become involved in the program and 
must provide an environment in which 
the work can be pursued with reason-
able flexibility and minimum adminis-
trative burden. 

35.003 Policy. 

(a) Use of contracts. Contracts shall be 
used only when the principal purpose is 
the acquisition of supplies or services 
for the direct benefit or use of the Fed-
eral Government. Grants or coopera-
tive agreements should be used when 
the principal purpose of the trans-
action is to stimulate or support re-
search and development for another 
public purpose. 

(b) Cost sharing. Cost sharing policies 
(which are not otherwise required by 
law) under Government contracts shall 
be in accordance with 16.303, 42.707(a) 
and agency procedures. 

(c) Recoupment. Recoupment not oth-
erwise required by law shall be in ac-
cordance with agency procedures. 

35.004 Publicizing requirements and 
expanding research and develop-
ment sources. 

(a) In order to obtain a broad base of 
the best contractor sources from the 
scientific and industrial community, 
agencies must, in addition to following 
the requirements of part 5, continually 
search for and develop information on 
sources (including small business con-
cerns) competent to perform R&D 
work. These efforts should include— 

(1) Early identification and publica-
tion of agency R&D needs and require-
ments, including publicizing through 
the Governmentwide point of entry 
(GPE) (see part 5); 

(2) Cooperation among technical per-
sonnel, contracting officers, and Gov-
ernment small business personnel early 
in the acquisition process; and 

(3) Providing agency R&D points of 
contact for potential sources. 

(b) See subpart 9.7 for information re-
garding R&D pools and subpart 9.6 for 
teaming arrangements. 

[48 FR 42352, Sept. 19, 1983, as amended at 66 
FR 27414, May 16, 2001] 

35.005 Work statement. 
(a) A clear and complete work state-

ment concerning the area of explo-
ration (for basic research) or the end 
objectives (for development and applied 
research) is essential. The work state-
ment should allow contractors freedom 
to exercise innovation and creativity. 
Work statements must be individually 
tailored by technical and contracting 
personnel to attain the desired degree 
of flexibility for contractor creativity 
and the objectives of the R&D. 

(b) In basic research the emphasis is 
on achieving specified objectives and 
knowledge rather than on achieving 
predetermined end results prescribed in 
a statement of specific performance 
characteristics. This emphasis applies 
particularly during the early or con-
ceptual phases of the R&D effort. 

(c) In reviewing work statements, 
contracting officers should ensure that 
language suitable for a level-of-effort 
approach, which requires the fur-
nishing of technical effort and a report 
on the results, is not intermingled with 
language suitable for a task-comple-
tion approach, which often requires the 
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development of a tangible end item de-
signed to achieve specific performance 
characteristics. The wording of the 
work statement should also be con-
sistent with the type and form of con-
tract to be negotiated (see 16.207 and 
16.306(d)). For example, the work state-
ment for a cost-reimbursement con-
tract promising the contractor’s best 
efforts for a fixed term would be 
phrased differently than a work state-
ment for a cost-reimbursement comple-
tion contract promising the contrac-
tor’s best efforts for a defined task. 
Differences between work statements 
for fixed-price contracts and cost-reim-
bursement contracts should be even 
clearer. 

(d) In preparing work statements, 
technical and contracting personnel 
shall consider and, as appropriate, pro-
vide in the solicitation— 

(1) A statement of the area of explo-
ration, tasks to be performed, and ob-
jectives of the research or development 
effort; 

(2) Background information helpful 
to a clear understanding of the objec-
tive or requirement (e.g., any known 
phenomena, techniques, methodology, 
or results of related work); 

(3) Information on factors such as 
personnel, environment, and interfaces 
that may constrain the results of the 
effort; 

(4) Reporting requirements and infor-
mation on any additional items that 
the contractor is required to furnish 
(at specified intervals) as the work pro-
gresses; 

(5) The type and form of contract 
contemplated by the Government and, 
for level-of-effort work statements, an 
estimate of applicable professional and 
technical effort involved; and 

(6) Any other considerations peculiar 
to the work to be performed; for exam-
ple, any design-to-cost requirements. 

35.006 Contracting methods and con-
tract type. 

(a) In R&D acquisitions, the precise 
specifications necessary for sealed bid-
ding are generally not available, thus 
making negotiation necessary. How-
ever, the use of negotiation in R&D 
contracting does not change the obliga-
tion to comply with part 6. 

(b) Selecting the appropriate con-
tract type is the responsibility of the 
contracting officer. However, because 
of the importance of technical consid-
erations in R&D, the choice of contract 
type should be made after obtaining 
the recommendations of technical per-
sonnel. Although the Government ordi-
narily prefers fixed-price arrangements 
in contracting, this preference applies 
in R&D contracting only to the extent 
that goals, objectives, specifications, 
and cost estimates are sufficient to 
permit such a preference. The precision 
with which the goals, performance ob-
jectives, and specifications for the 
work can be defined will largely deter-
mine the type of contract employed. 
The contract type must be selected to 
fit the work required. 

(c) Because the absence of precise 
specifications and difficulties in esti-
mating costs with accuracy (resulting 
in a lack of confidence in cost esti-
mates) normally precludes using fixed- 
price contracting for R&D, the use of 
cost-reimbursement contracts is usu-
ally appropriate (see subpart 16.3). The 
nature of development work often re-
quires a cost-reimbursement comple-
tion arrangement (see 16.306(d)). When 
the use of cost and performance incen-
tives is desirable and practicable, 
fixed-price incentive and cost-plus-in-
centive-fee contracts should be consid-
ered in that order of preference. 

(d) When levels of effort can be speci-
fied in advance, a short-duration fixed- 
price contract may be useful for devel-
oping system design concepts, resolv-
ing potential problems, and reducing 
Government risks. Fixed-price con-
tracting may also be used in minor 
projects when the objectives of the re-
search are well defined and there is suf-
ficient confidence in the cost estimate 
for price negotiations. (See 16.207.) 

(e) Projects having production re-
quirements as a follow-on to R&D ef-
forts normally should progress from 
cost-reimbursement contracts to fixed- 
price contracts as designs become more 
firmly established, risks are reduced, 
and production tooling, equipment, and 
processes are developed and proven. 
When possible, a final commitment to 
undertake specific product develop-
ment and testing should be avoided 
until (1) preliminary exploration and 
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studies have indicated a high degree of 
probability that development is fea-
sible and (2) the Government has deter-
mined both its minimum requirements 
and desired objectives for product per-
formance and schedule completion. 

[48 FR 42352, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985] 

35.007 Solicitations. 
(a) The submission and subsequent 

evaluation of an inordinate number of 
R&D proposals from sources lacking 
appropriate qualifications is costly and 
time-consuming to both industry and 
the Government. Therefore, con-
tracting officers should initially dis-
tribute solicitations only to sources 
technically qualified to perform re-
search or development in the specific 
field of science or technology involved. 
Cognizant technical personnel should 
recommend potential sources that ap-
pear qualified, as a result of— 

(1) Present and past performance of 
similar work; 

(2) Professional stature and reputa-
tion; 

(3) Relative position in a particular 
field of endeavor; 

(4) Ability to acquire and retain the 
professional and technical capability, 
including facilities, required to per-
form the work; and 

(5) Other relevant factors. 
(b) Proposals generally shall be solic-

ited from technically qualified sources, 
including sources that become known 
as a result of synopses or other means 
of publicizing requirements. If it is not 
practicable to initially solicit all ap-
parently qualified sources, only a rea-
sonable number need be solicited. In 
the interest of competition, con-
tracting officers shall furnish copies of 
the solicitation to other apparently 
qualified sources. 

(c) Solicitations shall require 
offerors to describe their technical and 
management approach, identify tech-
nical uncertainties, and make specific 
proposals for the resolution of any un-
certainties. The solicitation should re-
quire offerors to include in the pro-
posal any planned subcontracting of 
scientific or technical work (see 35.009). 

(d) Solicitations may require that 
proposals be organized so that the 

technical portions can be efficiently 
evaluated by technical personnel (see 
15.204–5(b)). Solicitation and evaluation 
of proposals should be planned to mini-
mize offerors’ and Government ex-
pense. 

(e) R&D solicitations should contain 
evaluation factors to be used to deter-
mine the most technically competent 
(see 15.304), such as— 

(1) The offeror’s understanding of the 
scope of the work; 

(2) The approach proposed to accom-
plish the scientific and technical objec-
tives of the contract or the merit of 
the ideas or concepts proposed; 

(3) The availability and competence 
of experienced engineering, scientific, 
or other technical personnel; 

(4) The offeror’s experience; 
(5) Pertinent novel ideas in the spe-

cific branch of science and technology 
involved; and 

(6) The availability, from any source, 
of necessary research, test, laboratory, 
or shop facilities. 

(f) In addition to evaluation factors 
for technical competence, the con-
tracting officer shall consider, as ap-
propriate, management capability (in-
cluding cost management techniques), 
experience and past performance, sub-
contracting practices, and any other 
significant evaluation criteria (e.g., 
unrealistically low cost estimates in 
proposals for cost-reimbursement or 
fixed-price incentive contracts). Al-
though cost or price is not normally 
the controlling factor in selecting a 
contractor to perform R&D, it should 
not be disregarded in arriving at a se-
lection that best satisfies the Govern-
ment’s requirement at a fair and rea-
sonable cost. 

(g) The contracting officer should en-
sure that potential offerors fully un-
derstand the details of the work, espe-
cially the Government interpretation 
of the work statement. If the effort is 
complex, the contracting officer should 
provide potential offerors an oppor-
tunity to comment on the details of 
the requirements as contained in the 
work statement, the contract Sched-
ule, and any related specifications. 
This may be done at a preproposal con-
ference (see 15.201). 
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(h) If it is appropriate to do so, solici-
tations should permit offerors to pro-
pose an alternative contract type (see 
16.103). 

(i) In circumstances when a concern 
has a new idea or product to discuss 
that incorporates the results of inde-
pendent R&D work funded by the con-
cern in the private sector and is of in-
terest to the Government, there should 
be no hesitancy to discuss it; however, 
the concern should be warned that the 
Government will not be obligated by 
the discussion. Under such cir-
cumstances, it may be appropriate to 
negotiate directly with the concern 
without competition. Also see subpart 
15.6 concerning unsolicited proposals. 

(j) The Government may issue an ex-
ploratory request to determine the ex-
istence of ideas or prior work in a spe-
cific field of research. Any such request 
shall clearly state that it does not im-
pose any obligation on the Government 
or signify a firm intention to enter 
into a contract. 

[48 FR 42352, Sept. 19, 1983, as amended at 62 
FR 5271, Sept. 30, 1997; 67 FR 13056, Mar. 20, 
2002] 

35.008 Evaluation for award. 
(a) Generally, an R&D contract 

should be awarded to that organiza-
tion, including any educational institu-
tion, that proposes the best ideas or 
concepts and has the highest com-
petence in the specific field of science 
or technology involved. However, an 
award should not be made to obtain ca-
pabilities that exceed those needed for 
successful performance of the work. 

(b) In R&D contracting, precise speci-
fications are ordinarily not available. 
The contracting officer should there-
fore take special care in reviewing the 
solicitation evaluation factors to as-
sure that they are properly presented 
and consistent with the solicitation. 

(c) When a small business concern 
would otherwise be selected for award 
but is considered not responsible, the 
SBA Certificate of Competency proce-
dure shall be followed (see subpart 
19.6). 

(d) The contracting officer should use 
the procedures in subpart 15.5 to notify 
and debrief offerors. 

(e) It is important to evaluate a pro-
posed contractor’s cost or price esti-

mate, not only to determine whether 
the estimate is reasonable but also to 
provide valuable insight into the 
offeror’s understanding of the project, 
perception of risks, and ability to orga-
nize and perform the work. Cost or 
price analysis, as appropriate (see 
15.404–1(c)), is a useful tool. 

[48 FR 42352, Sept. 19, 1983, as amended at 62 
FR 51271, Sept. 30, 1997] 

35.009 Subcontracting research and 
development effort. 

Since the selection of R&D contrac-
tors is substantially based on the best 
scientific and technological sources, it 
is important that the contractor not 
subcontract technical or scientific 
work without the contracting officer’s 
advance knowledge. During the nego-
tiation of a cost-reimbursement R&D 
contract, the contracting officer shall 
obtain complete information con-
cerning the contractor’s plans for sub-
contracting any portion of the experi-
mental, research, or development ef-
fort (see also 35.007(c)). Also when nego-
tiating a fixed-price contract, the con-
tracting officer should evaluate this in-
formation and may obtain an agree-
ment that protects the Government’s 
interests. The clause at 52.244–2, Sub-
contracts, prescribed for certain types 
of contracts at 44.204(a), requires the 
contracting officer’s prior approval for 
the placement of certain subcontracts. 

[48 FR 42352, Sept. 19, 1983, as amended at 63 
FR 34060, June 22, 1998] 

35.010 Scientific and technical reports. 

(a) R&D contracts shall require con-
tractors to furnish scientific and tech-
nical reports, consistent with the ob-
jectives of the effort involved, as a per-
manent record of the work accom-
plished under the contract. 

(b) Agencies should make R&D con-
tract results available to other Govern-
ment activities and the private sector. 
Contracting officers shall follow agen-
cy regulations regarding such matters 
as national security, protection of 
data, and new-technology dissemina-
tion policy. Reports should be sent to 
the National Technical Information 
Service (NTIS), 5285 Port Royal Road, 
Springfield, VA 22161. When agencies 
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require that completed reports be cov-
ered by a report documentation page, 
Standard Form (SF) 298, Report Docu-
mentation Page, the contractor should 
submit a copy with the report. 

[48 FR 42352, Sept. 19, 1983, as amended at 55 
FR 3884, Feb. 5, 1990; 59 FR 67049, Dec. 28, 
1994] 

35.011 Data. 
(a) R&D contracts shall specify the 

technical data to be delivered under 
the contract, since the data clauses re-
quired by part 27 do not require the de-
livery of any such data. 

(b) In planning a developmental pro-
gram when subsequent production con-
tracts are contemplated, consideration 
should be given to the need and time 
required to obtain a technical package 
(plans, drawings, specifications, and 
other descriptive information) that can 
be used to achieve competition in pro-
duction contracts. In some situations, 
the developmental contractor may be 
in the best position to produce such a 
technical package. 

35.012 Patent rights. 
For a discussion of patent rights, see 

agency regulations and part 27. 

35.013 Insurance. 
Nonprofit, educational, or State in-

stitutions performing cost-reimburse-
ment contracts often do not carry in-
surance. They may claim immunity 
from liability for torts, or, as State in-
stitutions, they may be prohibited by 
State law from expending funds for in-
surance. When this is the case, see 
28.311 for appropriate clause coverage. 

35.014 Government property and title. 
(a) The requirements in part 45 for 

establishing and maintaining control 
over Government property apply to all 
R&D contracts. 

(b) In implementing 31 U.S.C. 6306, 
and unless an agency head provides 
otherwise, the policies in subpara-
graphs (1) through (4) following, re-
garding title to equipment (and other 
tangible personal property) purchased 
by the contractor using Government 
funds provided for the conduct of basic 
or applied scientific research, apply to 
contracts with nonprofit institutions 
of higher education and nonprofit orga-

nizations whose primary purpose is the 
conduct of scientific research: 

(1) If the contractor obtains the con-
tracting officer’s advance approval, the 
contractor shall automatically acquire 
and retain title to any item of equip-
ment costing less than $5,000 (or a less-
er amount established by agency regu-
lations) acquired on a reimbursable 
basis. 

(2) If purchased equipment costs 
$5,000 (or a lesser amount established 
by agency regulations) or more, and as 
the parties specifically agree in the 
contract, title may— 

(i) Vest in the contractor upon acqui-
sition without further obligation to the 
Government; 

(ii) Vest in the contractor, subject to 
the Government’s right to direct trans-
fer of the title to the Government or to 
a third party within 12 months after 
the contract’s completion or termi-
nation (transfer of title to the Govern-
ment or third party shall not be the 
basis for any claim by the contractor); 
or 

(iii) Vest in the Government, if the 
contracting officer determines that 
vesting of title in the contractor would 
not further the objectives of the agen-
cy’s research program. 

(3) If title to equipment is vested in 
the contractor, depreciation, amortiza-
tion, or use charges are not allowable 
with respect to that equipment under 
any existing or future Government 
contract or subcontract. 

(4) If the contract is performed at a 
Government installation and there is a 
continuing need for the equipment fol-
lowing contract completion, title need 
not be transferred to the contractor. 

(c) The absence of an agreement cov-
ering title to equipment acquired by 
the contractor with Government funds 
that cost $1,000 or more does not limit 
an agency’s right to act to vest title in 
a contractor as authorized by 31 U.S.C. 
6306. 

(d)(1) Vesting title under paragraph 
(b) above is subject to civil rights legis-
lation, 42 U.S.C. 2000d. Before title is 
vested, the contractor must agree 
that— 

‘‘No person in the United States or its out-
lying areas shall, on the ground of race, 
color, or national origin, be excluded from 
participation in, be denied the benefits of, or 
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be otherwise subjected to discrimination 
under this contemplated financial assistance 
(title to equipment).’’ 

(2) By signing the contract, the con-
tractor accepts and agrees to comply 
with this requirement. 

(e) The policies in paragraphs (b)(1) 
through (b)(3) and paragraph (d) of this 
section are implemented in the Gov-
ernment Property clauses. 

[48 FR 42352, Sept. 19, 1983, as amended at 50 
FR 26903, June 28, 1985; 68 FR 28083, May 22, 
2003; 72 FR 27385, May 15, 2007] 

35.015 Contracts for research with 
educational institutions and non-
profit organizations. 

(a) General. (1) When the R&D work is 
not defined precisely and the contract 
states only a period during which work 
is conducted (that is, a specific time 
for achievement of results is not re-
quired), research contracts with edu-
cational institutions and nonprofit or-
ganizations shall— 

(i) State that the contractor bears 
primary responsibility for the research; 

(ii) Give (A) the name of the prin-
cipal investigator (or project leader), if 
the decision to contract is based on 
that particular individual’s research ef-
fort and management capabilities, and 
(B) the contractor’s estimate of the 
amount of time that individual will de-
vote to the work; 

(iii) Provide that the named indi-
vidual shall be closely involved and 
continuously responsible for the con-
duct of the work; 

(iv) Provide that the contractor must 
obtain the contracting officer’s ap-
proval to change the principal investi-
gator (or project leader); 

(v) Require that the contractor ad-
vise the contracting officer if the prin-
cipal investigator (or project leader) 
will, or plans to, devote substantially 
less effort to the work than antici-
pated; and 

(vi) Require that the contractor ob-
tain the contracting officer’s approval 
to change the phenomenon under 
study, the stated objectives of the re-
search, or the methodology. 

(2) If a research contract does provide 
precise objectives or a specific date for 
achievement of results, the contracting 
officer may include in the contract the 
requirements set forth in subparagraph 

(1) above, if it is necessary for the Gov-
ernment to exercise oversight and ap-
proval over the avenues of approach, 
methods, or schedule of work. 

(b) Basic agreements. (1) A basic agree-
ment should be negotiated if the num-
ber of contracts warrants such an 
agreement (see 16.702). Basic agree-
ments should be reviewed and updated 
at least annually. 

(2) To promote uniformity and con-
sistency in dealing with educational in-
stitutions and nonprofit organizations, 
agencies are encouraged to use basic 
agreements of other agencies. 

[48 FR 42352, Sept. 19, 1983, as amended at 56 
FR 15153, Apr. 15, 1991] 

35.016 Broad agency announcement. 
(a) General. This paragraph prescribes 

procedures for the use of the broad 
agency announcement (BAA) with Peer 
or Scientific Review (see 6.102(d)(2)) for 
the acquisition of basic and applied re-
search and that part of development 
not related to the development of a 
specific system or hardware procure-
ment. BAA’s may be used by agencies 
to fulfill their requirements for sci-
entific study and experimentation di-
rected toward advancing the state-of- 
the-art or increasing knowledge or un-
derstanding rather than focusing on a 
specific system or hardware solution. 
The BAA technique shall only be used 
when meaningful proposals with vary-
ing technical/scientific approaches can 
be reasonably anticipated. 

(b) The BAA, together with any sup-
porting documents, shall— 

(1) Describe the agency’s research in-
terest, either for an individual program 
requirement or for broadly defined 
areas of interest covering the full 
range of the agency’s requirements; 

(2) Describe the criteria for selecting 
the proposals, their relative impor-
tance and the method of evaluation; 

(3) Specify the period of time during 
which proposals submitted in response 
to the BAA will be accepted; and 

(4) Contain instructions for the prep-
aration and submission of proposals. 

(c) The availability of the BAA must 
be publicized through the Government-
wide point of entry (GPE) and, if au-
thorized pursuant to subpart 5.5, may 
also be published in noted scientific, 
technical, or engineering periodicals. 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00820 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



811 

Federal Acquisition Regulation 35.017 

The notice must be published no less 
frequently than annually. 

(d) Proposals received as a result of 
the BAA shall be evaluated in accord-
ance with evaluation criteria specified 
therein through a peer or scientific re-
view process. Written evaluation re-
ports on individual proposals will be 
necessary but proposals need not be 
evaluated against each other since 
they are not submitted in accordance 
with a common work statement. 

(e) The primary basis for selecting 
proposals for acceptance shall be tech-
nical, importance to agency programs, 
and fund availability. Cost realism and 
reasonableness shall also be considered 
to the extent appropriate. 

(f) Synopsis under subpart 5.2, Syn-
opses of Proposed Contract Actions, of 
individual contract actions based upon 
proposals received under the BAA is 
not required. The notice published pur-
suant to subparagraph (c), of this sec-
tion, fulfills the synopsis requirement. 

[53 FR 27467, July 20, 1988, as amended at 66 
FR 27414, May 16, 2001; 68 FR 56679, Oct. 1, 
2003] 

35.017 Federally Funded Research and 
Development Centers. 

(a) Policy. (1) This section sets forth 
Federal policy regarding the establish-
ment, use, review, and termination of 
Federally Funded Research and Devel-
opment Centers (FFRDC’s) and related 
sponsoring agreements. 

(2) An FFRDC meets some special 
long-term research or development 
need which cannot be met as effec-
tively by existing in-house or con-
tractor resources. FFRDC’s enable 
agencies to use private sector resources 
to accomplish tasks that are integral 
to the mission and operation of the 
sponsoring agency. An FFRDC, in 
order to discharge its responsibilities 
to the sponsoring agency, has access, 
beyond that which is common to the 
normal contractual relationship, to 
Government and supplier data, includ-
ing sensitive and proprietary data, and 
to employees and installations equip-
ment and real property. The FFRDC is 
required to conduct its business in a 
manner befitting its special relation-
ship with the Government, to operate 
in the public interest with objectivity 
and independence, to be free from orga-

nizational conflicts of interest, and to 
have full disclosure of its affairs to the 
sponsoring agency. It is not the Gov-
ernment’s intent that an FFRDC use 
its privileged information or access to 
installations equipment and real prop-
erty to compete with the private sec-
tor. However, an FFRDC may perform 
work for other than the sponsoring 
agency under the Economy Act, or 
other applicable legislation, when the 
work is not otherwise available from 
the private sector. 

(3) FFRDC’s are operated, managed, 
and/or administered by either a univer-
sity or consortium of universities, 
other not-for-profit or nonprofit orga-
nization, or an industrial firm, as an 
autonomous organization or as an iden-
tifiable separate operating unit of a 
parent organization. 

(4) Long-term relationships between 
the Government and FFRDC’s are en-
couraged in order to provide the con-
tinuity that will attract high-quality 
personnel to the FFRDC. This relation-
ship should be of a type to encourage 
the FFRDC to maintain currency in its 
field(s) of expertise, maintain its objec-
tivity and independence, preserve its 
familiarity with the needs of its spon-
sor(s), and provide a quick response ca-
pability. 

(b) Definitions. As used in this sec-
tion— 

Nonsponsor means any other organi-
zation, in or outside of the Federal 
Government, which funds specific work 
to be performed by the FFRDC and is 
not a party to the sponsoring agree-
ment. 

Primary sponsor means the lead agen-
cy responsible for managing, admin-
istering, or monitoring overall use of 
the FFRDC under a multiple sponsor-
ship agreement. 

Sponsor means the executive agency 
which manages, administers, monitors, 
funds, and is responsible for the overall 
use of an FFRDC. Multiple agency 
sponsorship is possible as long a one 
agency agrees to act as the ‘‘primary 
sponsor.’’ In the event of multiple 
sponsors, ‘‘sponsor’’ refers to the pri-
mary sponsor. 

[55 FR 3885, Feb. 5, 1990 as amended at 66 FR 
2132, Jan. 10, 2001; 72 FR 27385, May 15, 2007] 
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35.017–1 Sponsoring agreements. 
(a) In order to facilitate a long-term 

relationship between the Government 
and an FFRDC, establish the FFRDC’s 
mission, and ensure a periodic reevalu-
ation of the FFRDC, a written agree-
ment of sponsorship between the Gov-
ernment and the FFRDC shall be pre-
pared when the FFRDC is established. 
The sponsoring agreement may take 
various forms; it may be included in a 
contract between the Government and 
the FFRDC, or in another legal instru-
ment under which an FFRDC accom-
plishes effort, or it may be in a sepa-
rate written agreement. Notwith-
standing its form, the sponsoring 
agreement shall be clearly designated 
as such by the sponsor. 

(b) While the specific content of any 
sponsoring agreement will vary de-
pending on the situation, the agree-
ment shall contain, as a minimum, the 
requirements of paragraph (c) of this 
subsection. The requirements for, and 
the contents of, sponsoring agreements 
may be as further specified in spon-
soring agencies’ policies and proce-
dures. 

(c) As a minimum, the following re-
quirements must be addressed in either 
a sponsoring agreement or sponsoring 
agencies’ policies and procedures: 

(1) A statement of the purpose and 
mission of the FFRDC. 

(2) Provisions for the orderly termi-
nation or nonrenewal of the agreement, 
disposal of assets, and settlement of li-
abilities. The responsibility for capital-
ization of an FFRDC must be defined in 
such a manner that ownership of assets 
may be readily and equitably deter-
mined upon termination of the 
FFRDC’s relationship with its spon-
sor(s). 

(3) A provision for the identification 
of retained earnings (reserves) and the 
development of a plan for their use and 
disposition. 

(4) A prohibition against the FFRDC 
competing with any non-FFRDC con-
cern in response to a Federal agency 
request for proposal for other than the 
operation of an FFRDC. This prohibi-
tion is not required to be applied to 
any parent organization or other sub-
sidiary of the parent organization in 
its non-FFRDC operations. Requests 
for information, qualifications or capa-

bilities can be answered unless other-
wise restricted by the sponsor. 

(5) A delineation of whether or not 
the FFRDC may accept work from 
other than the sponsor(s). If non-
sponsor work can be accepted, a delin-
eation of the procedures to be followed, 
along with any limitations as to the 
nonsponsors form which work can be 
accepted (other Federal agencies, State 
or local governments, nonprofit or 
profit organizations, etc.). 

(d) The sponsoring agreement or 
sponsoring agencies’ policies and pro-
cedures may also contain, as appro-
priate, other provisions, such as identi-
fication of—(1) Any cost elements 
which will require advance agreement 
if cost-type contracts are used; and 

(2) Considerations which will affect 
negotiation of fees where payment of 
fees is determined by the sponsor(s) to 
be appropriate. 

(e) The term of the agreement will 
not exceed 5 years, but can be renewed, 
as a result of periodic review, in incre-
ments not to exceed 5 years. 

[55 FR 3885, Feb. 5, 1990] 

35.017–2 Establishing or changing an 
FFRDC. 

To establish an FFRDC, or change its 
basic purpose and mission, the sponsor 
shall ensure the following: 

(a) Existing alternative sources for 
satisfying agency requirements cannot 
effectively meet the special research or 
development needs. 

(b) The notices required for publica-
tion (see 5.205(b)) are placed as re-
quired. 

(c) There is sufficient Government 
expertise available to adequately and 
objectively evaluate the work to be 
performed by the FFRDC. 

(d) The Executive Office of the Presi-
dent, Office of Science and Technology 
Policy, Washington, DC 20506, is noti-
fied. 

(e) Controls are established to ensure 
that the costs of the services being pro-
vided to the Government are reason-
able. 

(f) The basic purpose and mission of 
the FFRDC is stated clearly enough to 
enable differentiation between work 
which should be performed by the 
FFRDC and that which should be per-
formed by non-FFRDC’s. 
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(g) A reasonable continuity in the 
level of support to the FFRDC is main-
tained, consistent with the agency’s 
need for the FFRDC and the terms of 
the sponsoring agreement. 

(h) The FFRDC is operated, managed, 
or administered by an autonomous or-
ganization or as an identifiably sepa-
rate operating unit of a parent organi-
zation, and is required to operate in 
the public interest, free from organiza-
tional conflict of interest, and to dis-
close its affairs (as an FFRDC) to the 
primary sponsor. 

(i) Quantity prodution or manufac-
turing is not performed unless author-
ized by legislation. 

(j) Approval is received from the head 
of the sponsoring agency. 

[55 FR 3885, Feb. 5, 1990, as amended at 62 FR 
12694, Mar. 17, 1997] 

35.017–3 Using an FFRDC. 
(a) All work placed with the FFRDC 

must be within the purpose, mission, 
general scope of effort, or special com-
petency of the FFRDC. 

(b) Where the use of the FFRDC by a 
nonsponsor is permitted by the spon-
sor, the sponsor shall be responsible for 
compliance with paragraph (a) of this 
subsection. 

(1) The nonsponsoring agency shall 
prepare a determination in accordance 
with 17.502–1(a) and provide the docu-
mentation required by 17.503(e) to the 
sponsoring agency. 

(2) When a D&F is required pursuant 
to 17.502–2(c), the nonsponsoring agen-
cy may incorporate the determination 
required by 17.502–1(a) into the D&F 
and provide the documentation re-
quired by 17.503(e) to the sponsoring 
agency. 

(3) When permitted by the sponsor, a 
Federal agency may contract directly 
with the FFRDC, in which case that 
Federal agency is responsible for com-
pliance with part 6. 

[55 FR 3886, Feb. 5, 1990, as amended at 75 FR 
77737, Dec. 13, 2010; 77 FR 186, Jan. 3, 2012] 

35.017–4 Reviewing FFRDC’s. 
(a) The sponsor, prior to extending 

the contract or agreement with an 
FFRDC, shall conduct a comprehensive 
review of the use and need for the 
FFRDC. The review will be coordinated 

with any co-sponsors and may be per-
formed in conjunction with the budget 
process. If the sponsor determines that 
its sponsorship is no longer appro-
priate, it shall apprise other agencies 
which use the FFRDC of the deter-
mination and afford them an oppor-
tunity to assume sponsorship. 

(b) Approval to continue or termi-
nate the sponsorship shall rest with 
the head of the sponsoring agency. This 
determination shall be based upon the 
results of the review conducted in ac-
cordance with paragraph (c) of this 
subsection. 

(c) An FFRDC review should include 
the following: 

(1) An examination of the sponsor’s 
special technical needs and mission re-
quirements that are performed by the 
FFRDC to determine if and at what 
level they continue to exist. 

(2) Consideration of alternative 
sources to meet the sponsor’s needs. 

(3) An assessment of the efficiency 
and effectiveness of the FFRDC in 
meeting the sponsor’s needs, including 
the FFRDC’s ability to maintain its 
objectivity, independence, quick re-
sponse capability, currency in its 
field(s) of expertise, and familiarity 
with the needs of its sponsor. 

(4) An assessment of the adequacy of 
the FFRDC management in ensuring a 
cost-effective operation. 

(5) A determination that the criteria 
for establishing the FFRDC continue 
to be satisfied and that the sponsoring 
agreement is in compliance with 35.017– 
1. 

[55 FR 3886, Feb. 5, 1990] 

35.017–5 Terminating FFRDC. 

When a sponsor’s need for the FFRDC 
no longer exists, the sponsorship may 
be transferred to one or more Govern-
ment agencies, if appropriately justi-
fied. If the FFRDC is not transferred to 
another Government agency, it shall be 
phased out. 

[55 FR 3886, Feb. 5, 1990] 

35.017–6 Master list of FFRDC’s. 

The National Science Foundation 
(NSF) maintains a master Government 
list of FFRDC’s. Primary sponsors will 
provide information on each FFRDC, 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00823 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



814 

48 CFR Ch. 1 (10–1–13 Edition) 35.017–7 

including sponsoring agreements, mis-
sion statements, funding data, and 
type of R&D being performed, to the 
NSF upon its request for such informa-
tion. 

[55 FR 3886, Feb. 5, 1990] 

35.017–7 Limitation on the creation of 
new FFRDC’s. 

Pursuant to 10 U.S.C. 2367, the Sec-
retary of Defense, the Secretary of the 
Army, the Secretary of the Navy, the 
Secretary of the Air Force, the Sec-
retary of Transportation, and the Ad-
ministrator of the National Aero-
nautics and Space Administration may 
not obligate or expend amounts appro-
priated to the Department of Defense 
for purposes of operating an FFRDC 
that was not in existence before June 2, 
1986, until (a) the head of the agency 
submits to Congress a report with re-
spect to such center that describes the 
purpose, mission, and general scope of 
effort of the center; and (b) a period of 
60 days, beginning on the date such re-
port is received by Congress, has 
elapsed. 

[55 FR 3886, Feb. 5, 1990] 

PART 36—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

Sec. 
36.000 Scope of part. 
36.001 Definitions. 

Subpart 36.1—General 

36.101 Applicability. 
36.102 Definitions. 
36.103 Methods of contracting. 
36.104 Policy. 

Subpart 36.2—Special Aspects of 
Contracting for Construction 

36.201 Evaluation of contractor perform-
ance. 

36.202 Specifications. 
36.203 Government estimate of construction 

costs. 
36.204 Disclosure of the magnitude of con-

struction projects. 
36.205 Statutory cost limitations. 
36.206 Liquidated damages. 
36.207 Pricing fixed-price construction con-

tracts. 
36.208 Concurrent performance of firm- 

fixed-price and other types of construc-
tion contracts. 

36.209 Construction contracts with archi-
tect-engineer firms. 

36.210 Inspection of site and examination of 
data. 

36.211 Distribution of advance notices and 
solicitations. 

36.212 Preconstruction orientation. 
36.213 Special procedures for sealed bidding 

in construction contracting. 
36.213–1 General. 
36.213–2 Presolicitation notices. 
36.213–3 Invitations for bids. 
36.213–4 Notice of award. 
36.214 Special procedures for price negotia-

tion in construction contracting. 
36.215 Special procedures for cost-reim-

bursement contracts for construction. 

Subpart 36.3—Two-Phase Design Build 
Selection Procedures 

36.300 Scope of subpart. 
36.301 Use of two-phase design-build selec-

tion procedures. 
36.302 Scope of work. 
36.303 Procedures. 
36.303–1 Phase One. 
36.303–2 Phase Two. 

Subpart 36.4—Commercial Practices 
[Reserved] 

Subpart 36.5—Contract Clauses 

36.500 Scope of subpart. 
36.501 Performance of work by the con-

tractor. 
36.502 Differing site conditions. 
36.503 Site investigation and conditions af-

fecting the work. 
36.504 Physical data. 
36.505 Material and workmanship. 
36.506 Superintendence by the contractor. 
36.507 Permits and responsibilities. 
36.508 Other contracts. 
36.509 Protection of existing vegetation, 

structures, equipment, utilities, and im-
provements. 

36.510 Operations and storage areas. 
36.511 Use and possession prior to comple-

tion. 
36.512 Cleaning up. 
36.513 Accident prevention. 
36.514 Availability and use of utility serv-

ices. 
36.515 Schedules for construction contracts. 
36.516 Quantity surveys. 
36.517 Layout of work. 
36.518 Work oversight in cost-reimburse-

ment construction contracts. 
36.519 Organization and direction of the 

work. 
36.520 Contracting by negotiation. 
36.521 Specifications and drawings for con-

struction. 
36.522 Preconstruction conference. 
36.523 Site visit. 
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Subpart 36.6—Architect-Engineer Services 

36.600 Scope of subpart. 
36.601 Policy. 
36.601–1 Public announcement. 
36.601–2 Competition. 
36.601–3 Applicable contracting procedures. 
36.601–4 Implementation. 
36.602 Selection of firms for architect-engi-

neer contracts. 
36.602–1 Selection criteria. 
36.602–2 Evaluation boards. 
36.602–3 Evaluation board functions. 
36.602–4 Selection authority. 
36.602–5 Short selection process for con-

tracts not to exceed the simplified acqui-
sition threshold. 

36.603 Collecting data on and appraising 
firms’ qualifications. 

36.604 Performance evaluation. 
36.605 Government cost estimate for archi-

tect-engineer work. 
36.606 Negotiations. 
36.607 Release of information on firm selec-

tion. 
36.608 Liability for Government costs re-

sulting from design errors or defi-
ciencies. 

36.609 Contract clauses. 
36.609–1 Design within funding limitations. 
36.609–2 Redesign responsibility for design 

errors or deficiencies. 
36.609–3 Work oversight in architect-engi-

neer contracts. 
36.609–4 Requirements for registration of de-

signers. 

Subpart 36.7—Standard and Optional 
Forms for Contracting for Construction, 
Architect-Engineer Services, and Dis-
mantling, Demolition, or Removal of 
Improvements. 

36.700 Scope of subpart. 
36.701 Standard and optional forms for use 

in contracting for construction or dis-
mantling, demolition, or removal of im-
provements. 

36.702 Forms for use in contracting for ar-
chitect-engineer services. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42356, Sept. 19, 1983, unless 
otherwise noted. 

36.000 Scope of part. 
This part prescribes policies and pro-

cedures peculiar to contracting for con-
struction and architect-engineer serv-
ices. It includes requirements for using 
certain clauses and standard forms 
that apply also to contracts for dis-
mantling, demolition, or removal of 
improvements. 

36.001 Definitions. 
As used in this part— 
Construction and demolition materials 

and debris means materials and debris 
generated during construction, renova-
tion, demolition, or dismantling of all 
structures and buildings and associated 
infrastructure. 

Diverting means redirecting materials 
that might otherwise be placed in the 
waste stream to recycling or recovery, 
excluding diversion to waste-to-energy 
facilities. 

[76 FR 31401, May 31, 2011] 

Subpart 36.1—General 
36.101 Applicability. 

(a) Construction and architect-engi-
neer contracts are subject to the re-
quirements in other parts of this regu-
lation, which shall be followed when 
applicable. 

(b) When a requirement in this part 
is inconsistent with a requirement in 
another part of this regulation, this 
part 36 shall take precedence if the ac-
quisition of construction or architect- 
engineer services is involved. 

(c) A contract for both construction 
and supplies or services shall include 
(1) clauses applicable to the predomi-
nant part of the work (see subpart 22.4), 
or (2) if the contract is divided into 
parts, the clauses applicable to each 
portion. 

[48 FR 42356, Sept. 19, 1983, as amended at 57 
FR 55471, Nov. 25, 1992; 58 FR 12140, Mar. 2, 
1993] 

36.102 Definitions. 
As used in this part— 
Contract is intended to refer to a con-

tract for construction or a contract for 
architect-engineer services, unless an-
other meaning is clearly intended. 

Design means defining the construc-
tion requirement (including the func-
tional relationships and technical sys-
tems to be used, such as architectural, 
environmental, structural, electrical, 
mechanical, and fire protection), pro-
ducing the technical specifications and 
drawings, and preparing the construc-
tion cost estimate. 

Design-bid-build means the tradi-
tional delivery method where design 
and construction are sequential and 
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contracted for separately with two con-
tracts and two contractors. 

Design-build means combining design 
and construction in a single contract 
with one contractor. 

Firm in conjunction with architect- 
engineer services, means any indi-
vidual, partnership, corporation, asso-
ciation, or other legal entity permitted 
by law to practice the professions of ar-
chitecture or engineering. 

Plans and specifications means draw-
ings, specifications, and other data for 
and preliminary to the construction. 

Record drawings means drawings sub-
mitted by a contractor or subcon-
tractor at any tier to show the con-
struction of a particular structure or 
work as actually completed under the 
contract. 

Two-phase design-build selection proce-
dures is a selection method in which a 
limited number of offerors (normally 
five or fewer) is selected during Phase 
One to submit detailed proposals for 
Phase Two (see subpart 36.3). 

[48 FR 42356, Sept. 19, 1983, as amended at 51 
FR 36972, Oct. 16, 1986; 54 FR 13336, Mar. 31, 
1989; 54 FR 19827, May 8, 1989; 56 FR 29128, 
June 25, 1991; 62 FR 272, Jan. 2, 1997; 64 FR 
72432, Dec. 27, 1999; 66 FR 2132, Jan. 10, 2001] 

36.103 Methods of contracting. 
(a) The contracting officer shall use 

sealed bid procedures for a construc-
tion contract if the conditions in 
6.401(a) apply, unless the contract will 
be performed outside the United States 
and its outlying areas. (See 6.401(b)(2).) 

(b) Contracting officers shall acquire 
architect-engineer services by negotia-
tion, and select sources in accordance 
with applicable law, subpart 36.6, and 
agency regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 68 FR 28083, May 22, 2003] 

36.104 Policy. 
(a) Unless the traditional acquisition 

approach of design-bid-build estab-
lished under the Brooks Architect-En-
gineers Act (40 U.S.C. 1101 et seq.) or an-
other acquisition procedure authorized 
by law is used, the contracting officer 
shall use the two-phase selection proce-
dures authorized by 10 U.S.C. 2305a or 
41 U.S.C. 253m when entering into a 
contract for the design and construc-

tion of a public building, facility, or 
work, if the contracting officer makes 
a determination that the procedures 
are appropriate for use (see subpart 
36.3). Other acquisition procedures au-
thorized by law include the procedures 
established in this part and other parts 
of this chapter and, for DoD, the de-
sign-build process described in 10 
U.S.C. 2862. 

(b) Agencies shall implement high- 
performance sustainable building de-
sign, construction, renovation, repair, 
commissioning, operation and mainte-
nance, management, and 
deconstruction practices so as to— 

(1) Ensure that all new construction, 
major renovation, or repair and alter-
ation of Federal buildings complies 
with the Guiding Principles for Federal 
Leadership in High-Performance and 
Sustainable Buildings (available at 
http://www.wbdg.org/pdfs/ 
hpsblguidance.pdf); 

(2) Pursue cost-effective, innovative 
strategies, such as highly reflective 
and vegetated roofs, to minimize con-
sumption of energy, water, and mate-
rials; 

(3) Identify alternatives to renova-
tion that reduce existing assets’ de-
ferred maintenance costs; 

(4) Ensure that rehabilitation of Fed-
erally-owned historic buildings utilizes 
best practices and technologies in ret-
rofitting to promote long-term viabil-
ity of the buildings; and 

(5) Ensure pollution prevention and 
eliminate waste by diverting at least 50 
percent of construction and demolition 
materials and debris by the end of Fis-
cal Year 2015. 

[76 FR 31401, May 31, 2011] 

Subpart 36.2—Special Aspects of 
Contracting for Construction 

36.201 Evaluation of contractor per-
formance. 

See 42.1502(e) for the requirements for 
preparing past performance evalua-
tions for construction contracts. 

[74 FR 31560, July 1, 2009] 

36.202 Specifications. 
(a) Construction specifications shall 

conform to the requirements in part 11 
of this regulation. 
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(b) Whenever possible, contracting 
officers shall ensure that references in 
specifications are to widely recognized 
standards or specifications promul-
gated by governments, industries, or 
technical societies. 

(c) When brand name or equal descrip-
tions are necessary, specifications 
must clearly identify and describe the 
particular physical, functional, or 
other characteristics of the brand- 
name items which are considered es-
sential to satisfying the requirement. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 66 FR 27415, May 16, 
2001; 74 FR 34207, July 14, 2009] 

36.203 Government estimate of con-
struction costs. 

(a) An independent Government esti-
mate of construction costs shall be pre-
pared and furnished to the contracting 
officer at the earliest practicable time 
for each proposed contract and for each 
contract modification anticipated to 
exceed the simplified acquisition 
threshold. The contracting officer may 
require an estimate when the cost of 
required work is not anticipated to ex-
ceed the simplified acquisition thresh-
old. The estimate shall be prepared in 
as much detail as though the Govern-
ment were competing for award. 

(b) When two-step sealed bidding is 
used, the independent Government es-
timate shall be prepared when the con-
tract requirements are definitized. 

(c) Access to information concerning 
the Government estimate shall be lim-
ited to Government personnel whose 
official duties require knowledge of the 
estimate. An exception to this rule 
may be made during contract negotia-
tions to allow the contracting officer 
to identify a specialized task and dis-
close the associated cost breakdown 
figures in the Government estimate, 
but only to the extent deemed nec-
essary to arrive at a fair and reason-
able price. The overall amount of the 
Government’s estimate shall not be 
disclosed except as permitted by agen-
cy regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 44829, Aug. 22, 1997; 71 FR 57368, 
Sept. 28, 2006] 

36.204 Disclosure of the magnitude of 
construction projects. 

Advance notices and solicitations 
shall state the magnitude of the re-
quirement in terms of physical charac-
teristics and estimated price range. In 
no event shall the statement of mag-
nitude disclose the Government’s esti-
mate. Therefore, the estimated price 
should be described in terms of one of 
the following price ranges: 

(a) Less than $25,000. 
(b) Between $25,000 and $100,000. 
(c) Between $100,000 and $250,000. 
(d) Between $250,000 and $500,000. 
(e) Between $500,000 and $1,000,000. 
(f) Between $1,000,000 and $5,000,000. 
(g) Between $5,000,000 and $10,000,000. 
(h) More than $10,000,000. 

36.205 Statutory cost limitations. 

(a) Contracts for construction shall 
not be awarded at a cost to the Govern-
ment— 

(1) In excess of statutory cost limita-
tions, unless applicable limitations can 
be and are waived in writing for the 
particular contract; or 

(2) Which, with allowances for Gov-
ernment-imposed contingencies and 
overhead, exceeds the statutory au-
thorization. 

(b) Solicitations containing one or 
more items subject to statutory cost 
limitations shall state (1) the applica-
ble cost limitation for each affected 
item in a separate schedule; (2) that an 
offer which does not contain sepa-
rately-priced schedules will not be con-
sidered; and (3) that the price on each 
schedule shall include an approximate 
apportionment of all estimated direct 
costs, allocable indirect costs, and 
profit. 

(c) The Government shall reject an 
offer if its prices exceed applicable 
statutory limitations, unless laws or 
agency procedures provide pertinent 
exemptions. However, if it is in the 
Government’s interest, the contracting 
officer may include a provision in the 
solicitation which permits the award of 
separate contracts for individual items 
whose prices are within or not subject 
to applicable statutory limitations. 
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(d) The Government shall also reject 
an offer if its prices are within statu-
tory limitations only because it is ma-
terially unbalanced. An offer is unbal-
anced if its prices are significantly less 
than cost for some work, and over-
stated for other work. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 237, Jan. 2, 1997] 

36.206 Liquidated damages. 
The contracting officer must evalu-

ate the need for liquidated damages in 
a construction contract in accordance 
with 11.502 and agency regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 65 FR 46066, July 26, 
2000] 

36.207 Pricing fixed-price construction 
contracts. 

(a) Generally, firm-fixed-price con-
tracts shall be used to acquire con-
struction. They may be priced (1) on a 
lump-sum basis (when a lump sum is 
paid for the total work or defined parts 
of the work), (2) on a unit-price basis 
(when a unit price is paid for a speci-
fied quantity of work units), or (3) 
using a combination of the two meth-
ods. 

(b) Lump-sum pricing shall be used in 
preference to unit pricing except 
when— 

(1) Large quantities of work such as 
grading, paving, building outside utili-
ties, or site preparation are involved; 

(2) Quantities of work, such as exca-
vation, cannot be estimated with suffi-
cient confidence to permit a lump-sum 
offer without a substantial contin-
gency; 

(3) Estimated quantities of work re-
quired may change significantly during 
construction; or 

(4) Offerors would have to expend un-
usual effort to develop adequate esti-
mates. 

(c) Fixed-price contracts with eco-
nomic price adjustment may be used if 
such a provision is customary in con-
tracts for the type of work being ac-
quired, or when omission of an adjust-
ment provision would preclude a sig-
nificant number of firms from submit-
ting offers or would result in offerors 
including unwarranted contingencies 
in proposed prices. 

36.208 Concurrent performance of 
firm-fixed-price and other types of 
construction contracts. 

In view of potential labor and admin-
istrative problems, cost-plus-fixed-fee, 
price-incentive, or other types of con-
tracts with cost variation or cost ad-
justment features shall not be per-
mitted concurrently, at the same work 
site, with firm-fixed-price, lump sum, 
or unit price contracts except with the 
prior approval of the head of the con-
tracting activity. 

36.209 Construction contracts with ar-
chitect-engineer firms. 

No contract for the construction of a 
project shall be awarded to the firm 
that designed the project or its subsidi-
aries or affiliates, except with the ap-
proval of the head of the agency or au-
thorized representative. 

36.210 Inspection of site and examina-
tion of data. 

The contracting officer should make 
appropriate arrangements for prospec-
tive offerors to inspect the work site 
and to have the opportunity to exam-
ine data available to the Government 
which may provide information con-
cerning the performance of the work, 
such as boring samples, original boring 
logs, and records and plans of previous 
construction. The data should be as-
sembled in one place and made avail-
able for examination. The solicitation 
should notify offerors of the time and 
place for the site inspection and data 
examination. If it is not feasible for 
offerors to inspect the site or examine 
the data on their own, the solicitation 
should also designate an individual 
who will show the site or data to the 
offerors. Significant site information 
and the data should be made available 
to all offerors in the same manner, in-
cluding information regarding any util-
ities to be furnished during construc-
tion. A record should be kept of the 
identity and affiliation of all offerors’ 
representatives who inspect the site or 
examine the data. 

36.211 Distribution of advance notices 
and solicitations. 

Advance notices and solicitations 
should be distributed to reach as many 
prospective offerors as practicable. 
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Contracting officers may send notices 
and solicitations to organizations that 
maintain, without charge to the public, 
display rooms for the benefit of pro-
spective offerors, subcontractors, and 
material suppliers. If requested by such 
organizations, this may be done for all 
or a stated class of construction 
projects on an annual or semiannual 
basis. Contracting officers may deter-
mine the geographical extent of dis-
tribution of advance notices and solici-
tations on a case-by-case basis. 

36.212 Preconstruction orientation. 

(a) The contracting officer will in-
form the successful offeror of signifi-
cant matters of interest, including—(1) 
statutory matters such as labor stand-
ards (subpart 22.4), and subcontracting 
plan requirements (subpart 19.7); and 
(2) other matters of significant inter-
est, including who has authority to de-
cide matters such as contractual, ad-
ministrative (e.g., security, safety, and 
fire and environmental protection), and 
construction responsibilities. 

(b) As appropriate, the contracting 
officer may issue an explanatory letter 
or conduct a preconstruction con-
ference. 

(c) If a preconstruction conference is 
to be held, the contracting officer 
shall— 

(1) Conduct the conference prior to 
the start of construction at the work 
site; 

(2) Notify the successful offeror of 
the date, time, and location of the con-
ference (see 36.522); and 

(3) Inform the successful offeror of 
the proposed agenda and any need for 
attendance by subcontractors. 

[59 FR 67049, Dec. 28, 1994] 

36.213 Special procedures for sealed 
bidding in construction con-
tracting. 

36.213–1 General. 

Contracting officers shall follow the 
procedures for sealed bidding in part 14, 
as modified and supplemented by the 
requirements in this subpart. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985. Redesignated at 62 FR 272, Jan. 2, 1997] 

36.213–2 Presolicitation notices. 

(a) Unless the requirement is waived 
by the head of the contracting activity 
or a designee, the contracting officer 
shall issue presolicitation notices on 
any construction requirement when 
the proposed contract is expected to 
exceed the simplified acquisition 
threshold. Presolicitation notices may 
also be used when the proposed con-
tract is not expected to exceed the sim-
plified acquisition threshold. These no-
tices shall be issued sufficiently in ad-
vance of the invitation for bids to stim-
ulate the interest of the greatest num-
ber of prospective bidders. 

(b) Presolicitation notices must— 
(1) Describe the proposed work in suf-

ficient detail to disclose the nature and 
volume of work (in terms of physical 
characteristics and estimated price 
range)(see 36.204); 

(2) State the location of the work; 
(3) Include tentative dates for issuing 

invitations, opening bids, and com-
pleting contract performance; 

(4) State where plans will be avail-
able for inspection without charge; 

(5) Specify a date by which requests 
for the invitation for bids should be 
submitted; 

(6) State whether award is restricted 
to small businesses; and 

(7) Specify any amount to be charged 
for solicitation documents. 

(8) Be publicized through the Govern-
mentwide point of entry in accordance 
with 5.204. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 51 FR 19716, May 30, 1986. Redesignated 
at 62 FR 272, Jan. 2, 1997, as amended at 66 
FR 27414, May 16, 2001; 69 FR 59699, Oct. 5, 
2004; 71 FR 57368, Sept. 28, 2006] 

36.213–3 Invitations for bids. 
(a) Invitations for bids for construc-

tion shall allow sufficient time for bid 
preparation (i.e., the period of time be-
tween the date invitations are distrib-
uted and the date set for opening of 
bids) (but see 5.203 and 14.202–1) to 
allow bidders an adequate opportunity 
to prepare and submit their bids, giv-
ing due regard to the construction sea-
son and the time necessary for bidders 
to inspect the site, obtain subcontract 
bids, examine data concerning the 
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work, and prepare estimates based on 
plans and specifications. 

(b) Invitations for bids shall be pre-
pared in accordance with subpart 14.2 
and this section using the forms pre-
scribed in part 53. 

(c) Contracting officers should assure 
that each invitation for bids includes 
the following information, when appli-
cable: 

(1) The appropriate wage determina-
tion of the Secretary of Labor (see sub-
part 22.4), or, if the invitation for bids 
must be issued before the wage deter-
mination is received, a notice that the 
schedule of minimum wage rates to be 
paid under the contract will be issued 
as an amendment to the invitation for 
bids before the opening date for bids 
(see 14.208 and 22.404–3(b)). 

(2) The Performance of Work by the 
Contractor clause (see 36.501 and 52.236– 
1). 

(3) The magnitude of the proposed 
construction project (see 36.204). 

(4) The period of performance (see 
subpart 11.4). 

(5) Arrangements made for bidders to 
inspect the site and examine the data 
concerning performance of the work 
(see 36.210). 

(6) Information concerning any facili-
ties, such as utilities, office space, and 
warehouse space, to be furnished dur-
ing construction. 

(7) Information concerning the prebid 
conference (see 14.207). 

(8) Any special qualifications or expe-
rience requirements that will be con-
sidered in determining the responsi-
bility of bidders (see subpart 9.1). 

(9) Any special instructions con-
cerning bids, alternate bids, and award. 

(10) Any instructions concerning re-
porting requirements. 

(d) The contracting officer shall send 
invitations for bids to prospective bid-
ders who requested them in response to 
the presolicitation notice, and should 
send them to other prospective bidders 
upon their specific request (see 
5.102(a)). 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 60 FR 48249, Sept. 18, 1995. Redesignated 
at 62 FR 272, Jan. 2, 1997, as amended at 68 
FR 43856, July 24, 2003] 

36.213–4 Notice of award. 
When a notice of award is issued, it 

shall be done in writing or electroni-
cally, shall contain information re-
quired by 14.408, and shall— 

(a) Identify the invitation for bids; 
(b) Identify the contractor’s bid; 
(c) State the award price; 
(d) Advise the contractor that any re-

quired payment and performance bonds 
must be promptly executed and re-
turned to the contracting officer; 

(e) Specify the date of commence-
ment of work, or advise that a notice 
to proceed will be issued. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34739, July 3, 1995; 60 FR 42657, Aug. 16, 
1995. Redesignated at 62 FR 272, Jan. 2, 1997] 

36.214 Special procedures for price ne-
gotiation in construction con-
tracting. 

(a) Agencies shall follow the policies 
and procedures in part 15 when negoti-
ating prices for construction. 

(b) The contracting officer shall 
evaluate proposals and associated cer-
tified cost or pricing data and data 
other than certified cost or pricing 
data and shall compare them to the 
Government estimate. 

(1) When submission of certified cost 
or pricing data is not required (see 
15.403–1 and 15.403–2), and any element 
of proposed cost differs significantly 
from the Government estimate, the 
contracting officer should request the 
offeror to submit cost information con-
cerning that element (e.g., wage rates 
or fringe benefits, significant mate-
rials, equipment allowances, and sub-
contractor costs). 

(2) When a proposed price is signifi-
cantly lower than the Government es-
timate, the contracting officer shall 
make sure both the offeror and the 
Government estimator completely un-
derstand the scope of the work. If nego-
tiations reveal errors in the Govern-
ment estimate, the estimate shall be 
corrected and the changes shall be doc-
umented in the contract file. 

(c) When appropriate, additional pric-
ing tools may be used. For example, 
proposed prices may be compared to 
current prices for similar types of 
work, adjusted for differences in the 
work site and the specifications. Also, 
rough yardsticks may be developed and 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00830 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



821 

Federal Acquisition Regulation 36.303–1 

used, such as cost per cubic foot for 
structures, cost per linear foot for util-
ities, and cost per cubic yard for exca-
vation or concrete. 

[48 FR 42356, Sept. 19, 1983, as amended at 53 
FR 34228, Sept. 2, 1988; 60 FR 48218, Sept. 18, 
1995. Redesignated at 62 FR 272, Jan. 2, 1997, 
as amended at 62 FR 51271, Sept. 30, 1997; 75 
FR 53149, Aug. 30, 2010] 

36.215 Special procedures for cost-re-
imbursement contracts for con-
struction. 

Contracting officers may use a cost- 
reimbursement contract to acquire 
construction only when its use is con-
sistent with subpart 16.3 and part 15 
(see 15.404(c)(4)(i) for fee limitation on 
cost-reimbursement contracts). 

[48 FR 42356, Sept. 19, 1983. Redesignated at 
62 FR 272, Jan. 2, 1997; 62 FR 51271, Sept. 30, 
1997] 

Subpart 36.3—Two-Phase Design- 
Build Selection Procedures 

SOURCE: 62 FR 272, Jan. 2, 1997, unless oth-
erwise noted. 

36.300 Scope of subpart. 
This subpart prescribes policies and 

procedures for the use of the two-phase 
design-build selection procedures au-
thorized by 10 U.S.C. 2305a and 41 
U.S.C. 253m. 

36.301 Use of two-phase design-build 
selection procedures. 

(a) During formal or informal acqui-
sition planning (see part 7), if consid-
ering the use of two-phase design-build 
selection procedures, the contracting 
officer shall conduct the evaluation in 
paragraph (b) of this section. 

(b) The two-phase design-build selec-
tion procedures shall be used when the 
contracting officer determines that 
this method is appropriate, based on 
the following: 

(1) Three or more offers are antici-
pated. 

(2) Design work must be performed 
by offerors before developing price or 
cost proposals, and offerors will incur a 
substantial amount of expense in pre-
paring offers. 

(3) The following criteria have been 
considered: 

(i) The extent to which the project 
requirements have been adequately de-
fined. 

(ii) The time constraints for delivery 
of the project. 

(iii) The capability and experience of 
potential contractors. 

(iv) The suitability of the project for 
use of the two-phase selection method. 

(v) The capability of the agency to 
manage the two-phase selection proc-
ess. 

(vi) Other criteria established by the 
head of the contracting activity. 

36.302 Scope of work. 
The agency shall develop, either in- 

house or by contract, a scope of work 
that defines the project and states the 
Government’s requirements. The scope 
of work may include criteria and pre-
liminary design, budget parameters, 
and schedule or delivery requirements. 
If the agency contracts for develop-
ment of the scope of work, the proce-
dures in subpart 36.6 shall be used. 

36.303 Procedures. 
One solicitation may be issued cov-

ering both phases, or two solicitations 
may be issued in sequence. Proposals 
will be evaluated in Phase One to de-
termine which offerors will submit pro-
posals for Phase Two. One contract will 
be awarded using competitive negotia-
tion. 

36.303–1 Phase One. 
(a) Phase One of the solicitation(s) 

shall include— 
(1) The scope of work; 
(2) The phase-one evaluation factors, 

including— 
(i) Technical approach (but not de-

tailed design or technical information); 
(ii) Technical qualifications, such 

as— 
(A) Specialized experience and tech-

nical competence; 
(B) Capability to perform; 
(C) Past performance of the offeror’s 

team (including the architect-engineer 
and construction members); and 

(iii) Other appropriate factors (ex-
cluding cost or price related factors, 
which are not permitted in Phase One); 

(3) Phase-two evaluation factors (see 
36.303–2); and 
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(4) A statement of the maximum 
number of offerors that will be selected 
to submit phase-two proposals. The 
maximum number specified shall not 
exceed five unless the contracting offi-
cer determines, for that particular so-
licitation, that a number greater than 
five is in the Government’s interest 
and is consistent with the purposes and 
objectives of two-phase design-build 
contracting). 

(b) After evaluating phase-one pro-
posals, the contracting officer shall se-
lect the most highly qualified offerors 
(not to exceed the maximum number 
specified in the solicitation in accord-
ance with 36.303–1(a)(4)) and request 
that only those offerors submit phase- 
two proposals. 

[62 FR 272, Jan. 2, 1997; 62 FR 10710, Mar. 10, 
1997] 

36.303–2 Phase Two. 

(a) Phase Two of the solicitation(s) 
shall be prepared in accordance with 
part 15, and include phase-two evalua-
tion factors, developed in accordance 
with 15.304. Examples of potential 
phase-two technical evaluation factors 
include design concepts, management 
approach, key personnel, and proposed 
technical solutions. 

(b) Phase Two of the solicitation(s) 
shall require submission of technical 
and price proposals, which shall be 
evaluated separately, in accordance 
with part 15. 

[62 FR 272, Jan. 2, 1997, as amended at 62 FR 
51271, Sept. 30, 1997] 

Subpart 36.4—Commercial 
Practices [Reserved] 

Subpart 36.5—Contract Clauses 

36.500 Scope of subpart. 

This subpart prescribes clauses for 
insertion in solicitations and contracts 
for (a) construction and (b) disman-
tling, demolition, or removal of im-
provements contracts. Provisions and 
clauses prescribed elsewhere in the 
Federal Acquisition Regulation (FAR) 
shall also be used in such solicitations 
and contracts when the conditions 
specified in the prescriptions for the 
provisions and clauses are applicable. 

36.501 Performance of work by the 
contractor. 

(a) To assure adequate interest in 
and supervision of all work involved in 
larger projects, the contractor shall be 
required to perform a significant part 
of the contract work with its own 
forces. The contract shall express this 
requirement in terms of a percentage 
that reflects the minimum amount of 
work the contractor must perform with 
its own forces. This percentage is (1) as 
high as the contracting officer con-
siders appropriate for the project, con-
sistent with customary or necessary 
specialty subcontracting and the com-
plexity and magnitude of the work, and 
(2) ordinarily not less than 12 percent 
unless a greater percentage is required 
by law or agency regulation. Special-
ties such as plumbing, heating, and 
electrical work are usually subcon-
tracted, and should not normally be 
considered in establishing the amount 
of work required to be performed by 
the contractor. 

(b) The contracting officer shall in-
sert the clause at 52.236–1, Performance 
of Work by the Contractor, in solicita-
tions and contracts, except those 
awarded pursuant to subparts 19.5, 19.8, 
19.11, 19.13, 19.14, or 19.15 when a fixed- 
price construction contract is con-
templated and the contract amount is 
expected to exceed $1.5 million. The 
contracting officer may insert the 
clause on solicitations and contracts 
when a fixed-price construction con-
tract is contemplated and the contract 
amount is expected to be $1.5 million or 
less. 

[48 FR 42356, Sept. 19, 1983, as amended at 53 
FR 43392, Oct. 26, 1988; 69 FR 25279, May 5, 
2004; 75 FR 53134, Aug. 30, 2010; 76 FR 18313, 
Apr. 1, 2011] 

36.502 Differing site conditions. 
The contracting officer shall insert 

the clause at 52.236–2, Differing Site 
Conditions, in solicitations and con-
tracts when a fixed-price construction 
contract or a fixed-price dismantling, 
demolition, or removal of improve-
ments contract is contemplated and 
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert 
the clause in solicitations and con-
tracts when a fixed-price construction 
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or a fixed-price contract for disman-
tling, demolition, or removal of im-
provements is contemplated and the 
contract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.503 Site investigation and condi-
tions affecting the work. 

The contracting officer shall insert 
the clause at 52.236–3, Site Investiga-
tion and Conditions Affecting the 
Work, in solicitations and contracts 
when a fixed-price construction con-
tract or a fixed-price dismantling, dem-
olition, or removal of improvements 
contract is contemplated and the con-
tract amount is expected to exceed the 
simplified acquisition threshold. The 
contracting officer may insert the 
clause in solicitations and contracts 
when a fixed-price construction or a 
fixed-price contract for dismantling, 
demolition, or removal of improve-
ments is contemplated and the con-
tract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.504 Physical data. 
The contracting officer shall insert 

the clause at 52.236–4, Physical Data, in 
solicitations and contracts when a 
fixed-price construction contract is 
contemplated and physical data (e.g., 
test borings, hydrographic data, weath-
er conditions data) will be furnished or 
made available to offerors. 

36.505 Material and workmanship. 
The contracting officer shall insert 

the clause at 52.236–5, Material and 
Workmanship, in solicitations and con-
tracts for construction contracts. 

[54 FR 48989, Nov. 28, 1989] 

36.506 Superintendence by the con-
tractor. 

The contracting officer shall insert 
the clause at 52.236–6, Superintendence 
by the Contractor, in solicitations and 
contracts when a fixed-price construc-
tion contract or a fixed-price disman-
tling, demolition, or removal of im-

provements contract is contemplated 
and the contract amount is expected to 
exceed the simplified acquisition 
threshold. The contracting officer may 
insert the clause in solicitations and 
contracts when a fixed-price construc-
tion or a fixed-price contract for dis-
mantling, demolition, or removal of 
improvements is contemplated and the 
contract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.507 Permits and responsibilities. 
The contracting officer shall insert 

the clause at 52.236–7, Permits and Re-
sponsibilities, in solicitations and con-
tracts when a fixed-price or cost-reim-
bursement construction contract or a 
fixed-price dismantling, demolition, or 
removal of improvements contract is 
contemplated. 

[54 FR 48989, Nov. 28, 1989] 

36.508 Other contracts. 
The contracting officer shall insert 

the clause at 52.236–8, Other Contracts, 
in solicitations and contracts when a 
fixed-price construction contract or a 
fixed-price dismantling, demolition, or 
removal of improvements contract is 
contemplated and the contract amount 
is expected to exceed the simplified ac-
quisition threshold. The contracting 
officer may insert the clause in solici-
tations and contracts when a fixed- 
price construction or a fixed-price con-
tract for dismantling, demolition, or 
removal of improvements is con-
templated and the contract amount is 
expected to be at or below the sim-
plified acquisition threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.509 Protection of existing vegeta-
tion, structures, equipment, utili-
ties, and improvements. 

The contracting officer shall insert 
the clause at 52.236–9, Protection of Ex-
isting Vegetation, Structures, Equip-
ment, Utilities, and Improvements, in 
solicitations and contracts when a 
fixed-price construction contract or a 
fixed-price dismantling, demolition, or 
removal of improvements contract is 
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contemplated and the contract amount 
is expected to exceed the simplified ac-
quisition threshold. The contracting 
officer may insert the clause in solici-
tations and contracts when a fixed- 
price construction or a fixed-price con-
tract for dismantling, demolition, or 
removal of improvements is con-
templated and the contract amount is 
expected to be at or below the sim-
plified acquisition threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.510 Operations and storage areas. 
The contracting officer shall insert 

the clause at 52.236–10, Operations ald 
Storage Areas, in solicitations and con-
tracts when a fixed-price construction 
contract or a fixed-price dismantling, 
demolition, or removal of improve-
ments contract is contemplated and 
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert 
the clause in solicitations and con-
tracts when a fixed-price construction 
or a fixed-price contract for disman-
tling, demolition, or removal of im-
provements is contemplated and the 
contract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.511 Use and possession prior to 
completion. 

The contracting officer shall insert 
the clause at 52.236–11, Use and Posses-
sion Prior to Completion, in solicita-
tions and contracts when a fixed-price 
construction contract is contemplated 
and the contract award amount is ex-
pected to exceed the simplified acquisi-
tion threshold. This clause may be in-
serted in solicitations and contracts 
when the contract amount is expected 
to be at or below the simplified acqui-
sition threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.512 Cleaning up. 
The contracting officer shall insert 

the clause at 52.236–12, Cleaning Up, in 
solicitations and contracts when a 
fixed-price construction contract or a 

fixed-price dismantling, demolition, or 
removal of improvements contract is 
contemplated and the contract amount 
is expected to exceed the simplified ac-
quisition threshold. The contracting 
officer may insert the clause in solici-
tations and contracts when a fixed- 
price construction or a fixed-price con-
tract for dismantling, demolition, or 
removal of improvements is con-
templated and the contract amount is 
expected to be at or below the sim-
plified acquisition threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.513 Accident prevention. 

(a) The contracting officer shall in-
sert the clause at 52.236–13, Accident 
Prevention, in solicitations and con-
tracts when a fixed-price construction 
contract or a fixed-price dismantling, 
demolition, or removal of improve-
ments contract is contemplated and 
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert 
the clause in solicitations and con-
tracts when a fixed-price construction 
or a fixed-price contract for disman-
tling, demolition, or removal of im-
provements is contemplated and the 
contract amount is expected to be at or 
below the simplified acquisition 
threshold. If the contract will involve 
work of a long duration or hazardous 
nature, the contracting officer shall 
use the clause with its Alternate I. 

(b) The contracting officer shall in-
sert the clause or the clause with its 
Alternate I in solicitations and con-
tracts when a contract for services to 
be performed at Government facilities 
(see FAR part 37) is contemplated, and 
technical representatives advise that 
special precautions are appropriate. 

(c) The contracting officer should in-
form the Occupational Safety and 
Health Administration (OSHA), or 
other cognizant Federal, State, or local 
officials, of instances where the con-
tractor has been notified to take im-
mediate action to correct serious or 
imminent dangers. 

[48 FR 42356, Sept. 19, 1983, as amended at 56 
FR 55375, Oct. 25, 1991; 60 FR 34759, July 3, 
1995] 
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36.514 Availability and use of utility 
services. 

The contracting officer shall insert 
the clause at 52.236–14, Availability and 
Use of Utility Services, in solicitations 
and contracts when a fixed-price con-
struction contract or a fixed-price dis-
mantling, demolition, or removal of 
improvements contract is con-
templated, the contract is to be per-
formed on Government sites, and the 
contracting officer decides (a) that the 
existing utility system(s) is adequate 
for the needs of both the Government 
and the contractor, and (b) furnishing 
it is in the Government’s interest. 
When this clause is used, the con-
tracting officer shall list the available 
utilities in the contract. 

36.515 Schedules for construction con-
tracts. 

The contracting officer may insert 
the clause at 52.236–15, Schedules for 
Construction Contracts, in solicita-
tions and contracts when a fixed-price 
construction contract is contemplated, 
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old, and the period of actual work per-
formance exceeds 60 days. This clause 
may also be inserted in such solicita-
tions and contracts when work per-
formance is expected to last less than 
60 days and an unusual situation exists 
that warrants imposition of the re-
quirements. This clause should not be 
used in the same contract with clauses 
covering other management ap-
proaches for ensuring that a contractor 
makes adequate progress. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.516 Quantity surveys. 

The contracting officer may insert 
the clause at 52.236–16, Quantity Sur-
veys, in solicitations and contracts 
when a fixed-price construction con-
tract providing for unit pricing of 
items and for payment based on quan-
tity surveys is contemplated. If it is 
determined at a level above that of the 
contracting officer that it is impracti-
cable for Government personnel to per-
form the original and final surveys, 
and the Government wishes the con-

tractor to perform these surveys, the 
clause shall be used with its Alternate. 

36.517 Layout of work. 
The contracting officer shall insert 

the clause at 52.236–17, Layout of Work, 
in solicitations and contracts when a 
fixed-price construction contract is 
contemplated and use of this clause is 
appropriate due to a need for accurate 
work layout and for siting verification 
during work performance. 

36.518 Work oversight in cost-reim-
bursement construction contracts. 

The contracting officer shall insert 
the clause at 52.236–18, Work Oversight 
in Cost-Reimbursement Construction 
Contracts, in solicitations and con-
tracts when a cost-reimbursement con-
struction contract is contemplated. 

36.519 Organization and direction of 
the work. 

The contracting officer shall insert 
the clause at 52.236–19, Organization 
and Direction of the Work, in solicita-
tions and contracts when a cost-reim-
bursement construction contract is 
contemplated. 

36.520 Contracting by negotiation. 
The contracting officer shall insert 

in solicitations for construction the 
provision at 52.236–28, Preparation of 
Offers—Construction, when contracting 
by negotiation. 

[62 FR 51258, Sept. 30, 1997] 

36.521 Specifications and drawings for 
construction. 

The contracting officer shall insert 
the clause at 52.236–21, Specifications 
and Drawings for Construction, in so-
licitations and contracts when a fixed- 
price construction contract or a fixed- 
price dismantling, demolition, or re-
moval of improvements contract is 
contemplated and the contract amount 
is expected to exceed the simplified ac-
quisition threshold. The contracting 
officer may insert the clause in solici-
tations and contracts when a fixed- 
price construction or a fixed-price con-
tract for dismantling, demolition, or 
removal of improvements is con-
templated and the contract amount is 
expected to be at or below the sim-
plified acquisition threshold. When the 
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Government needs record drawings, the 
contracting officer shall (a) use the 
clause with its Alternate I, if reproduc-
ible shop drawings are needed, or (b) 
use the clause with its Alternate II, if 
reproducible shop drawings are not 
needed. 

[48 FR 42356, Sept. 19, 1983, as amended at 51 
FR 2666, Jan. 17, 1986; 60 FR 34759, July 3, 
1995] 

36.522 Preconstruction conference. 
If the contracting officer determines 

it may be desirable to hold a 
preconstruction conference, the con-
tracting officer shall insert a clause 
substantially the same as the clause at 
52.236–26, Preconstruction Conference, 
in solicitations and fixed price con-
tracts for construction or for disman-
tling, demolition or removal of im-
provements. 

[59 FR 67050, Dec. 28, 1994] 

36.523 Site visit. 
The contracting officer shall insert a 

provision substantially the same as the 
provision at 52.236–27, Site Visit (Con-
struction), in solicitations which in-
clude the clauses at 52.236–2, Differing 
Site Conditions, and 52.236–3, Site In-
vestigations and Conditions Affecting 
the Work. Alternate I may be used when 
an organized site visit will be con-
ducted. 

[59 FR 67050, Dec. 28, 1994] 

Subpart 36.6—Architect-Engineer 
Services 

36.600 Scope of subpart. 
This subpart prescribes policies and 

procedures applicable to the acquisi-
tion of architect-engineer services, in-
cluding orders for architect-engineer 
services under multi-agency contracts 
(see 16.505(a)(9)). 

[70 FR 11739, Mar. 9, 2005, as amended at 77 
FR 194, Jan. 3, 2012] 

36.601 Policy. 

36.601–1 Public announcement. 
The Government shall publicly an-

nounce all requirements for architect- 
engineer services and negotiate con-
tracts for these services based on the 

demonstrated competence and quali-
fications of prospective contractors to 
perform the services at fair and reason-
able prices. (See 40 U.S.C. 1101 et seq.) 

[56 FR 29128, June 25, 1991, as amended at 70 
FR 57454, Sept. 30, 2005] 

36.601–2 Competition. 

Acquisition of architect-engineer 
services in accordance with the proce-
dures in this subpart will constitute a 
competitive procedure. (See 6.102(d)(1).) 

[56 FR 29128, June 25, 1991] 

36.601–3 Applicable contracting proce-
dures. 

(a)(1) For facility design contracts, 
the statement of work shall require 
that the architect-engineer specify, in 
the construction design specifications, 
use of the maximum practicable 
amount of recovered materials con-
sistent with the performance require-
ments, availability, price reasonable-
ness, and cost-effectiveness. Where ap-
propriate, the statement of work also 
shall require the architect-engineer to 
consider energy conservation, pollution 
prevention, and waste reduction to the 
maximum extent practicable in devel-
oping the construction design speci-
fications. 

(2) Facility design solicitations and 
contracts that include the specifica-
tion of energy-consuming products 
must comply with the requirements at 
subpart 23.2. 

(b) Sources for contracts for archi-
tect-engineer services shall be selected 
in accordance with the procedures in 
this subpart rather than the solicita-
tion or source selection procedures pre-
scribed in parts 13, 14, and 15 of this 
regulation. 

(c) When the contract statement of 
work includes both architect-engineer 
services and other services, the con-
tracting officer shall follow the proce-
dures in this subpart if the statement 
of work, substantially or to a dominant 
extent, specifies performance or ap-
proval by a registered or licensed ar-
chitect or engineer. If the statement of 
work does not specify such perform-
ance or approval, the contracting offi-
cer shall follow the procedures in parts 
13, 14, or 15. 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00836 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



827 

Federal Acquisition Regulation 36.602–1 

(d) Other than ‘‘incidental services’’ 
as specified in the definition of archi-
tect-engineer services in Section 2.101 
and in Section 36.601–4(a)(3), services 
that do not require performance by a 
registered or licensed architect or engi-
neer, notwithstanding the fact that ar-
chitect-engineers also may perform 
those services, should be acquired pur-
suant to parts 13, 14, and 15. 

[56 FR 29128, June 25, 1991, as amended at 60 
FR 28498, May 31, 1995; 62 FR 44812, Aug. 22, 
1997; 66 FR 2132, Jan. 10, 2001; 72 FR 65872, 
Nov. 23, 2007] 

36.601–4 Implementation. 
(a) Contracting officers should con-

sider the following services to be ‘‘ar-
chitect-engineer services’’ subject to 
the procedures of this subpart: 

(1) Professional services of an archi-
tectural or engineering nature, as de-
fined by applicable State law, which 
the State law requires to be performed 
or approved by a registered architect 
or engineer. 

(2) Professional services of an archi-
tectural or engineering nature associ-
ated with design or construction of real 
property. 

(3) Other professional services of an 
architectural or engineering nature or 
services incidental thereto (including 
studies, investigations, surveying and 
mapping, tests, evaluations, consulta-
tions, comprehensive planning, pro-
gram management, conceptual designs, 
plans and specifications, value engi-
neering, construction phase services, 
soils engineering, drawing reviews, 
preparation of operating and mainte-
nance manuals and other related serv-
ices) that logically or justifiably re-
quire performance by registered archi-
tects or engineers or their employees. 

(4) Professional surveying and map-
ping services on an architectural or en-
gineering nature. Surveying is consid-
ered to be an architectural and engi-
neering service and shall be procured 
pursuant to 36.601 from registered sur-
veyors or architects and engineers. 
Mapping associated with the research, 
planning, development, design, con-
struction, or alteration of real prop-
erty is considered to be an architec-
tural and engineering service and is to 
be procured pursuant to 36.601. How-
ever, mapping services that are not 

connected to traditionally understood 
or accepted architectural and engineer-
ing activities, are not incidental to 
such architectural and engineering ac-
tivities or have not in themselves tra-
ditionally been considered architec-
tural and engineering services shall be 
procured pursuant to provisions in 
parts 13, 14, and 15. 

(b) Contracting officers may award 
contracts for architect-engineer serv-
ices to any firm permitted by law to 
practice the professions of architecture 
or engineering. 

[56 FR 29128, June 25, 1991, as amended at 64 
FR 32747, June 17, 1999] 

36.602 Selection of firms for architect- 
engineer contracts. 

36.602–1 Selection criteria. 

(a) Agencies shall evaluate each po-
tential contractor in terms of its— 

(1) Professional qualifications nec-
essary for satisfactory performance of 
required services; 

(2) Specialized experience and tech-
nical competence in the type of work 
required, including, where appropriate, 
experience in energy conservation, pol-
lution prevention, waste reduction, and 
the use of recovered materials; 

(3) Capacity to accomplish the work 
in the required time; 

(4) Past performance on contracts 
with Government agencies and private 
industry in terms of cost control, qual-
ity of work, and compliance with per-
formance schedules; 

(5) Location in the general geo-
graphical area of the project and 
knowledge of the locality of the 
project; provided, that application of 
this criterion leaves an appropriate 
number of qualified firms, given the 
nature and size of the project; and 

(6) Acceptability under other appro-
priate evaluation criteria. 

(b) When the use of design competi-
tion is approved by the agency head or 
a designee, agencies may evaluate 
firms on the basis of their conceptual 
design of the project. Design competi-
tion may be used when— 

(1) Unique situations exist involving 
prestige projects, such as the design of 
memorials and structures of unusual 
national significance; 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00837 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



828 

48 CFR Ch. 1 (10–1–13 Edition) 36.602–2 

(2) Sufficient time is available for the 
production and evaluation of concep-
tual designs; and 

(3) The design competition, with its 
costs, will substantially benefit the 
project. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 28498, May 31, 1995; 62 FR 44812, Aug. 22, 
1997; 62 FR 51379, Oct. 1, 1997] 

36.602–2 Evaluation boards. 
(a) When acquiring architect-engi-

neer services, an agency shall provide 
for one or more permanent or ad hoc 
architect-engineer evaluation boards 
(which may include preselection boards 
when authorized by agency regula-
tions) to be composed of members who, 
collectively, have experience in archi-
tecture, engineering, construction, and 
Government and related acquisition 
matters. Members shall be appointed 
from among highly qualified profes-
sional employees of the agency or 
other agencies, and if authorized by 
agency procedure, private practitioners 
of architecture, engineering, or related 
professions. One Government member 
of each board shall be designated as the 
chairperson. 

(b) No firm shall be eligible for award 
of an architect-engineer contract dur-
ing the period in which any of its prin-
cipals or associates are participating as 
members of the awarding agency’s 
evaluation board. 

36.602–3 Evaluation board functions. 
Under the general direction of the 

head of the contracting activity, an 
evaluation board shall perform the fol-
lowing functions: 

(a) Review the current data files on 
eligible firms and responses to a public 
notice concerning the particular 
project (see 36.603). 

(b) Evaluate the firms in accordance 
with the criteria in 36.602–1. 

(c) Hold discussions with at least 
three of the most highly qualified 
firms regarding concepts and the rel-
ative utility of alternative methods of 
furnishing the required services. 

(d) Prepare a selection report for the 
agency head or other designated selec-
tion authority recommending, in order 
of preference, at least three firms that 
are considered to be the most highly 
qualified to perform the required serv-

ices. The report shall include a descrip-
tion of the discussions and evaluation 
conducted by the board to allow the se-
lection authority to review the consid-
erations upon which the recommenda-
tions are based. 

[48 FR 42356, Sept. 19, 1983, as amended at 54 
FR 48989, Nov. 28, 1989; 60 FR 28498, May 31, 
1995; 62 FR 44812, Aug. 22, 1997; 74 FR 31560, 
July 1, 2009] 

36.602–4 Selection authority. 

(a) The final selection decision shall 
be made by the agency head or a des-
ignated selection authority. 

(b) The selection authority shall re-
view the recommendations of the eval-
uation board and shall, with the advice 
of appropriate technical and staff rep-
resentatives, make the final selection. 
This final selection shall be a listing, 
in order of preference, of the firms con-
sidered most highly qualified to per-
form the work. If the firm listed as the 
most preferred is not the firm rec-
ommended as the most highly qualified 
by the evaluation board, the selection 
authority shall provide for the con-
tract file a written explanation of the 
reason for the preference. All firms on 
the final selection list are considered 
selected firms with which the con-
tracting officer may negotiate in ac-
cordance with 36.606. 

(c) The selection authority shall not 
add firms to the selection report. If the 
firms recommended in the report are 
not deemed to be qualified or the re-
port is considered inadequate for any 
reason, the selection authority shall 
record the reasons and return the re-
port through channels to the evalua-
tion board for appropriate revision. 

(d) The board shall be promptly in-
formed of the final selection. 

36.602–5 Short selection process for 
contracts not to exceed the sim-
plified acquisition threshold. 

When authorized by the agency, ei-
ther or both of the short processes de-
scribed in this subsection may be used 
to select firms for contracts not ex-
pected to exceed the simplified acquisi-
tion threshold. Otherwise, the proce-
dures prescribed in 36.602–3 and 36.602–4 
shall be followed. 
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(a) Selection by the board. The board 
shall review and evaluate architect-en-
gineer firms in accordance with 36.602– 
3, except that the selection report shall 
serve as the final selection list and 
shall be provided directly to the con-
tracting officer. The report shall serve 
as an authorization for the contracting 
officer to commence negotiations in 
accordance with 36.606. 

(b) Selection by the chairperson of the 
board. When the board decides that for-
mal action by the board is not nec-
essary in connection with a particular 
selection, the following procedures 
shall be followed: 

(1) The chairperson of the board shall 
perform the functions required in 
36.602–3. 

(2) The agency head or designated se-
lection authority shall review the re-
port and approve it or return it to the 
chairperson for appropriate revision. 

(3) Upon receipt of an approved re-
port, the chairperson of the board shall 
furnish the contracting officer a copy 
of the report which will serve as an au-
thorization for the contracting officer 
to commence negotiations in accord-
ance with 36.606. 

[48 FR 42356, Sept. 19, 1983, as amended at 54 
FR 48989, Nov. 28, 1989; 60 FR 34759, July 3, 
1995] 

36.603 Collecting data on and apprais-
ing firms’ qualifications. 

(a) Establishing offices. Agencies shall 
maintain offices or permanent evalua-
tion boards, or arrange to use the of-
fices or boards of other agencies, to re-
ceive and maintain data on firms wish-
ing to be considered for Government 
contracts. Each office or board shall be 
assigned a jurisdiction by its parent 
agency, making it responsible for a 
geographical region or area, or a spe-
cialized type of construction. 

(b) Qualifications data. To be consid-
ered for architect-engineer contracts, a 
firm must file with the appropriate of-
fice or board the Standard Form 330, 
‘‘Architect-Engineer Qualifications,’’ 
Part II, and when applicable, SF 330, 
Part I. 

(c) Data files and the classification of 
firms. Under the direction of the parent 
agency, offices or permanent evalua-
tion boards shall maintain an archi-
tect-engineer qualifications data file. 

These offices or boards shall review the 
SF’s 254 and 255 filed, and shall classify 
each firm with respect to: 

(1) Location; 
(2) Specialized experience; 
(3) Professional capabilities; and 
(4) Capacity, with respect to the 

scope of work that can be undertaken. 
A firm’s ability and experience in com-
puter-assisted design should be consid-
ered, when appropriate. 

(d) Currency of files. Any office or 
board maintaining qualifications data 
files shall review and update each file 
at least once a year. This process 
should include: 

(1) Encouraging firms to submit an-
nually an updated statement of quali-
fications and performance data on a SF 
330 Part II. 

(2) Reviewing the SF 330 Part II and, 
if necessary, updating the firm’s classi-
fication (see 36.603(c)). 

(3) Recording any contract awards 
made to the firm in the past year. 

(4) Assuring that the file contains a 
copy of each pertinent performance 
evaluation (see 42.1502(f)). 

(5) Discarding any material that has 
not been updated within the past three 
years, if it is no longer pertinent, see 
42.1502(f). 

(6) Posting the date of the review in 
the file. 

(e) Use of data files. Evaluation boards 
and other appropriate Government em-
ployees, including contracting officers, 
shall use data files on firms. 

[48 FR 42356, Sept. 19, 1983, as amended at 68 
FR 69231, Dec. 11, 2003; 74 FR 31560, July 1, 
2009] 

36.604 Performance evaluation. 
See 42.1502(f) for the requirements for 

preparing past performance evalua-
tions for architect-engineer contracts. 

[74 FR 31560, July 1, 2009] 

36.605 Government cost estimate for 
architect-engineer work. 

(a) An independent Government esti-
mate of the cost of architect-engineer 
services shall be prepared and fur-
nished to the contracting officer before 
commencing negotiations for each pro-
posed contract or contract modifica-
tion expected to exceed the simplified 
acquisition threshold. The estimate 
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shall be prepared on the basis of a de-
tailed analysis of the required work as 
though the Government were submit-
ting a proposal. 

(b) Access to information concerning 
the Government estimate shall be lim-
ited to Government personnel whose 
official duties require knowledge of the 
estimate. An exception to this rule 
may be made during contract negotia-
tions to allow the contracting officer 
to identify a specialized task and dis-
close the associated cost breakdown 
figures in the Government estimate, 
but only to the extent deemed nec-
essary to arrive at a fair and reason-
able price. The overall amount of the 
Government’s estimate shall not be 
disclosed except as permitted by agen-
cy regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 62 
FR 44829, Aug. 22, 1997; 71 FR 57368, Sept. 28, 
2006] 

36.606 Negotiations. 
(a) Unless otherwise specified by the 

selection authority, the final selection 
authorizes the contracting officer to 
begin negotiations. Negotiations shall 
be conducted in accordance with part 
15 of this chapter, beginning with the 
most preferred firm in the final selec-
tion (see 15.404–4(c)(4)(i) on fee limita-
tion). 

(b) The contracting officer should or-
dinarily request a proposal from the 
firm, ensuring that the solicitation 
does not inadvertently preclude the 
firm from proposing the use of modern 
design methods. 

(c) The contracting officer shall in-
form the firm that no construction 
contract may be awarded to the firm 
that designed the project, except as 
provided in 36.209. 

(d) During negotiations, the con-
tracting officer should seek advance 
agreement (see 31.109) on any charges 
for computer-assisted design. When the 
firm’s proposal does not cover appro-
priate modern and cost-effective design 
methods (e.g., computer-assisted de-
sign), the contracting officer should 
discuss this topic with the firm. 

(e) Because selection of firms is based 
upon qualifications, the extent of any 
subcontracting is an important nego-
tiation topic. The clause prescribed at 
44.204(b), Subcontractors and Outside 

Associates and Consultants (Architect- 
Engineer Services) (see 52.244–4), limits 
a firm’s subcontracting to firms agreed 
upon during negotiations. 

(f) If a mutually satisfactory con-
tract cannot be negotiated, the con-
tracting officer shall obtain a written 
final proposal revision from the firm, 
and notify the firm that negotiations 
have been terminated. The contracting 
officer shall then initiate negotiations 
with the next firm on the final selec-
tion list. This procedure shall be con-
tinued until a mutually satisfactory 
contract has been negotiated. If nego-
tiations fail with all selected firms, the 
contracting officer shall refer the mat-
ter to the selection authority who, 
after consulting with the contracting 
officer as to why a contract cannot be 
negotiated, may direct the evaluation 
board to recommend additional firms 
in accordance with 36.602. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 37777, July 21, 1995; 62 FR 51271, Sept. 30, 
1997; 63 FR 34060, June 22, 1998; 67 FR 6120, 
Feb. 8, 2002; 67 FR 56126, Aug. 30, 2002] 

36.607 Release of information on firm 
selection. 

(a) After final selection has taken 
place, the contracting officer may re-
lease information identifying only the 
architect-engineer firm with which a 
contract will be negotiated for certain 
work. The work should be described in 
any release only in general terms, un-
less information relating to the work is 
classified. If negotiations are termi-
nated without awarding a contract to 
the highest rated firm, the contracting 
officer may release that information 
and state that negotiations will be un-
dertaken with another (named) archi-
tect-engineer firm. When an award has 
been made, the contracting officer may 
release award information, (see 5.401). 

(b) Debriefings of successful and un-
successful firms will be held after final 
selection has taken place and will be 
conducted, to the extent practicable, in 
accordance with 15.503, 15.506(b) 
through (f), 15.507(c). Note that 
15.506(d)(2) through (d)(5) do not apply 
to architect-engineer contracts. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 42657, Aug. 16, 1995; 61 FR 69291, Dec. 31, 
1996; 62 FR 51271, Sept. 30, 1997] 
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36.608 Liability for Government costs 
resulting from design errors or defi-
ciencies. 

Architect-engineer contractors shall 
be responsible for the professional 
quality, technical accuracy, and co-
ordination of all services required 
under their contracts. A firm may be 
liable for Government costs resulting 
from errors or deficiencies in designs 
furnished under its contract. There-
fore, when a modification to a con-
struction contract is required because 
of an error or deficiency in the services 
provided under an architect-engineer 
contract, the contracting officer (with 
the advice of technical personnel and 
legal counsel) shall consider the extent 
to which the architect-engineer con-
tractor may be reasonably liable. The 
contracting officer shall enforce the li-
ability and issue a demand for payment 
of the amount due, if the recoverable 
cost will exceed the administrative 
cost involved or is otherwise in the 
Government’s interest. The con-
tracting officer shall include in the 
contract file a written statement of the 
reasons for the decision to recover or 
not to recover the costs from the firm. 

[48 FR 42356, Sept. 19, 1983, as amended at 73 
FR 54005, Sept. 17, 2008] 

36.609 Contract clauses. 

36.609–1 Design within funding limita-
tions. 

(a) The Government may require the 
architect-engineer contractor to design 
the project so that construction costs 
will not exceed a contractually speci-
fied dollar limit (funding limitation). If 
the price of construction proposed in 
response to a Government solicitation 
exceeds the construction funding limi-
tation in the architect-engineer con-
tract, the firm shall be solely respon-
sible for redesigning the project within 
the funding limitation. These addi-
tional services shall be performed at no 
increase in the price of this contract. 
However, if the cost of proposed con-
struction is affected by events beyond 
the firm’s reasonable control (e.g., if 
there is an increase in material costs 
which could not have been anticipated, 
or an undue delay by the Government 
in issuing a construction solicitation), 
the firm shall not be obligated to rede-

sign at no cost to the Government. If a 
firm’s design fails to meet the contrac-
tual limitation on construction cost 
and the Government determines that 
the firm should not redesign the 
project, a written statement of the rea-
sons for that determination shall be 
placed in the contract file. 

(b) The amount of the construction 
funding limitation (to be inserted in 
paragraph (c) of the clause at 52.236–22) 
is to be established during negotiations 
between the contractor and the Gov-
ernment. This estimated construction 
contract price shall take into account 
any statutory or other limitations and 
exclude any allowances for Govern-
ment supervision and overhead and any 
amounts set aside by the Government 
for contingencies. In negotiating the 
amount, the contracting officer should 
make available to the contractor the 
information upon which the Govern-
ment has based its initial construction 
estimate and any subsequently ac-
quired information that may affect the 
construction costs. 

(c) The contracting officer shall in-
sert the clause at 52.236–22, Design 
Within Funding Limitations, in fixed- 
price architect-engineer contracts ex-
cept when (1) the head of the con-
tracting activity or a designee deter-
mines in writing that cost limitations 
are secondary to performance consider-
ations and additional project funding 
can be expected, if necessary, (2) the 
design is for a standard structure and 
is not intended for a specific location, 
or (3) there is little or no design effort 
involved. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 26903, June 28, 1985] 

36.609–2 Redesign responsibility for 
design errors or deficiencies. 

(a) Under architect-engineer con-
tracts, contractors shall be required to 
make necessary corrections at no cost 
to the Government when the designs, 
drawings, specifications, or other items 
or services furnished contain any er-
rors, deficiencies, or inadequacies. If, 
in a given situation, the Government 
does not require a firm to correct such 
errors, the contracting officer shall in-
clude a written statement of the rea-
sons for that decision in the contract 
file. 
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(b) The contracting officer shall in-
sert the clause at 52.236–23, Responsi-
bility of the Architect-Engineer Con-
tractor, in fixed-price architect-engi-
neer contracts. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 26903, June 28, 1985] 

36.609–3 Work oversight in architect- 
engineer contracts. 

The contracting officer shall insert 
the clause at 52.236–24, Work Oversight 
in Architect-Engineer Contracts, in all 
architect-engineer contracts. 

[50 FR 26903, June 28, 1985, as amended at 64 
FR 51845, Sept. 24, 1999] 

The contracting officer shall insert 
the clause at 52.236–25, 

36.609–4 Requirements for registration 
of designers. 

Insert the clause at 52.236–25, Re-
quirements for Registration of Design-
ers, in architect-engineer contracts, ex-
cept that it may be omitted when the 
design will be performed— 

(a) Outside the United States and its 
outlying areas; or 

(b) In a State or outlying area of the 
United States that does not have reg-
istration requirements for the par-
ticular field involved. 

[68 FR 28083, May 22, 2003] 

Subpart 36.7—Standard and Op-
tional Forms for Contracting 
for Construction, Architect-En-
gineer Services, and Disman-
tling, Demolition, or Removal 
of Improvements 

36.700 Scope of subpart. 

This subpart sets forth requirements 
for the use of standard and optional 
forms, prescribed in part 53, for con-
tracting for construction, architect-en-
gineer services, or dismantling, demoli-
tion, or removal of improvements. 
These standard and optional forms are 
illustrated in part 53. 

[54 FR 29282, July 11, 1989] 

36.701 Standard and optional forms 
for use in contracting for construc-
tion or dismantling, demolition, or 
removal of improvements. 

(a) Standard Form 1442, Solicitation, 
Offer, and Award (Construction, Alter-
ation, or Repair), shall be used to so-
licit and submit offers, and award con-
struction or dismantling, demolition, 
or removal of improvements contracts 
expected to exceed the simplified ac-
quisition threshold, and may be used 
for contracts at or below the simplified 
acquisition threshold. In all sealed bid 
solicitations, or when the Government 
otherwise requires a noncancellable 
offer acceptance period, the con-
tracting officer shall insert in the 
blank provided in Block 13D the num-
ber of calendar days that the offer 
must be available for acceptance after 
the date offers are due. 

(b) Optional Form 347, Order for Sup-
plies or Services, may be used for con-
struction or dismantling, demolition, 
or removal of improvements contracts 
that are at or below the simplified ac-
quisition threshold provided, that the 
contracting officer includes the clauses 
required (see subpart 36.5) in the sim-
plified acquisitions (see part 13). 

(c) Contracting officers may use Op-
tional Form 1419, Abstract of Offers— 
Construction, and Optional Form 
1419A, Abstract of Offers—Construc-
tion, Continuation Sheet, or the auto-
mated equivalents to record offers sub-
mitted in response to a sealed bid solic-
itation (see 14.403) and may also use 
them to record offers submitted in re-
sponse to negotiated solicitations. 

[48 FR 42356, Sept. 19, 1983, as amended at 52 
FR 19805, May 27, 1987; 54 FR 29282, July 11, 
1989; 60 FR 34759, July 3, 1995; 61 FR 39198, 
July 26, 1996; 69 FR 59699, Oct. 5, 2004; 74 FR 
31560, July 1, 2009] 

36.702 Forms for use in contracting 
for architect-engineer services. 

(a) Contracting officers must use 
Standard Form 252, Architect-Engineer 
Contract, to award fixed-price con-
tracts for architect-engineer services 
when the services will be performed in 
the United States or its outlying areas. 

(b) The SF 330, Architect-Engineer 
Qualifications, shall be used to evalu-
ate firms before awarding a contract 
for architect-engineer services: 
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(1) Use the SF 330, Part I—Contract- 
Specific Qualifications, to obtain infor-
mation from an architect-engineer 
firm about its qualifications for a spe-
cific contract when the contract 
amount is expected to exceed the sim-
plified acquisition threshold. Part I 
may be used when the contract amount 
is expected to be at or below the sim-
plified acquisition threshold, if the 
contracting officer determines that its 
use is appropriate. 

(2) Use the SF 330, Part II—General 
Qualifications, to obtain information 
from an architect-engineer firm about 
its general professional qualifications. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995; 68 FR 28084, May 22, 
2003; 68 FR 69231, Dec. 11, 2003; 74 FR 31560, 
July 1, 2009] 

PART 37—SERVICE CONTRACTING 

Sec. 
37.000 Scope of part. 

Subpart 37.1—Service Contracts—General 

37.101 Definitions. 
37.102 Policy. 
37.103 Contracting officer responsibility. 
37.104 Personal services contracts. 
37.105 Competition in service contracting. 
37.106 Funding and term of service con-

tracts. 
37.107 Service Contract Act of 1965. 
37.108 Small business Certificate of Com-

petency. 
37.109 Services of quasi-military armed 

forces. 
37.110 Solicitation provisions and contract 

clauses. 
37.111 Extension of services. 
37.112 Government use of private sector 

temporaries. 
37.113 Severance payments to foreign na-

tionals. 
37.113–1 Waiver of cost allowability limita-

tions. 
37.113–2 Solicitation provision and contract 

clause. 
37.114 Special acquisition requirements. 
37.115 Uncompensated overtime. 
37.115–1 Scope. 
37.115–2 General policy. 
37.115–3 Solicitation provision. 
37.116 Accepting and dispensing of $1 coin. 
37.116–1 Presidential $1 Coin Act of 2005. 
37.116–2 Contract clause. 

Subpart 37.2—Advisory and Assistance 
Services 

37.200 Scope of subpart. 

37.201 Definition. 
37.202 Exclusions. 
37.203 Policy. 
37.204 Guidelines for determining avail-

ability of personnel. 
37.205 Contracting officer responsibilities. 

Subpart 37.3—Dismantling, Demolition, or 
Removal of Improvements 

37.300 Scope of subpart. 
37.301 Labor standards. 
37.302 Bonds or other security. 
37.303 Payments. 
37.304 Contract clauses. 

Subpart 37.4—Nonpersonal Health Care 
Services 

37.400 Scope of subpart. 
37.401 Policy. 
37.402 Contracting officer responsibilities. 
37.403 Contract clause. 

Subpart 37.5—Management Oversight of 
Service Contracts 

37.500 Scope of subpart. 
37.501 Definition. 
37.502 Exclusions. 
37.503 Agency-head responsibilities. 
37.504 Contracting officials’ responsibilities. 

Subpart 37.6—Performance-Based 
Contracting 

37.600 Scope of subpart. 
37.601 General. 
37.602 Performance work statement. 
37.603 Performance standards. 
37.604 Quality assurance surveillance plans. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42365, Sept. 19, 1983, unless 
otherwise noted. 

37.000 Scope of part. 
This part prescribes policy and proce-

dures that are specific to the acquisi-
tion and management of services by 
contract. This part applies to all con-
tracts and orders for services regard-
less of the contract type or kind of 
service being acquired. This part re-
quires the use of performance-based ac-
quisitions for services to the maximum 
extent practicable and prescribes poli-
cies and procedures for use of perform-
ance-based acquisition methods (see 
Subpart 37.6). Additional guidance for 
research and development services is in 
part 35; architect-engineering services 
is in part 36; information technology is 
in part 39; and transportation services 
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is in part 47. Parts 35, 36, 39, and 47 
take precedence over this part in the 
event of inconsistencies. This part in-
cludes, but is not limited to, contracts 
for services to which the Service Con-
tract Act of 1965, as amended, applies 
(see subpart 22.10). 

[62 FR 12694, Mar. 17, 1997, as amended at 62 
FR 44815, Aug. 22, 1997; 71 FR 218, Jan. 3, 2006] 

Subpart 37.1—Service Contracts— 
General 

37.101 Definitions. 

As used in this part— 
Child care services means child protec-

tive services (including the investiga-
tion of child abuse and neglect re-
ports), social services, health and men-
tal health care, child (day) care, edu-
cation (whether or not directly in-
volved in teaching), foster care, resi-
dential care, recreational or rehabilita-
tive programs, and detention, correc-
tional, or treatment services. 

Nonpersonal services contract means a 
contract under which the personnel 
rendering the services are not subject, 
either by the contract’s terms or by 
the manner of its administration, to 
the supervision and control usually 
prevailing in relationships between the 
Government and its employees. 

Performance-based contracting means 
structuring all aspects of an acquisi-
tion around the purpose of the work to 
be performed as opposed to either the 
manner by which the work is to be per-
formed or broad and imprecise state-
ments of work. 

Service contract means a contract that 
directly engages the time and effort of 
a contractor whose primary purpose is 
to perform an identifiable task rather 
than to furnish an end item of supply. 
A service contract may be either a non-
personal or personal contract. It can 
also cover services performed by either 
professional or nonprofessional per-
sonnel whether on an individual or or-
ganizational basis. Some of the areas 
in which service contracts are found in-
clude the following: 

(1) Maintenance, overhaul, repair, 
servicing, rehabilitation, salvage, mod-
ernization, or modification of supplies, 
systems, or equipment. 

(2) Routine recurring maintenance of 
real property. 

(3) Housekeeping and base services. 
(4) Advisory and assistance services. 
(5) Operation of Government-owned 

equipment, real property, and systems. 
(6) Communications services. 
(7) Architect-Engineering (see sub-

part 36.6). 
(8) Transportation and related serv-

ices (see part 47). 
(9) Research and development (see 

part 35). 

[48 FR 42365, Sept. 19, 1983, as amended at 53 
FR 43392, Oct. 26, 1988; 59 FR 67051, Dec. 28, 
1994; 62 FR 44815, Aug. 22, 1997; 66 FR 2133, 
Jan. 10, 2001; 72 FR 27385, May 15, 2007] 

37.102 Policy. 
(a) Performance-based acquisition 

(see Subpart 37.6) is the preferred 
method for acquiring services (Public 
Law 106–398, section 821). When acquir-
ing services, including those acquired 
under supply contracts or orders, agen-
cies must— 

(1) Use performance-based acquisi-
tion methods to the maximum extent 
practicable, except for— 

(i) Architect-engineer services ac-
quired in accordance with 40 U.S.C. 1101 
et seq. (see part 36); 

(ii) Construction (see part 36); 
(iii) Utility services (see part 41); or 
(iv) Services that are incidental to 

supply purchases; and 
(2) Use the following order of prece-

dence (Public Law 106–398, section 
821(a)); 

(i) A firm-fixed price performance- 
based contract or task order. 

(ii) A performance-based contract or 
task order that is not firm-fixed price. 

(iii) A contract or task order that is 
not performance-based. 

(b) Agencies shall generally rely on 
the private sector for commercial serv-
ices (see OMB Circular No. A–76, Per-
formance of Commercial Activities and 
subpart 7.3). 

(c) Agencies shall not award a con-
tract for the performance of an inher-
ently governmental function (see sub-
part 7.5). 

(d) Non-personal service contracts 
are proper under general contracting 
authority. 

(e) Agency program officials are re-
sponsible for accurately describing the 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00844 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



835 

Federal Acquisition Regulation 37.104 

need to be filled, or problem to be re-
solved, through service contracting in 
a manner that ensures full under-
standing and responsive performance 
by contractors and, in so doing, should 
obtain assistance from contracting of-
ficials, as needed. To the maximum ex-
tent practicable, the program officials 
shall describe the need to be filled 
using performance-based acquisition 
methods. 

(f) Agencies shall establish effective 
management practices in accordance 
with Office of Federal Procurement 
Policy (OFPP) Policy Letter 93–1, Man-
agement Oversight of Service Con-
tracting, to prevent fraud, waste, and 
abuse in service contracting. 

(g) Services are to be obtained in the 
most cost-effective manner, without 
barriers to full and open competition, 
and free of any potential conflicts of 
interest. 

(h) Agencies shall ensure that suffi-
ciently trained and experienced offi-
cials are available within the agency to 
manage and oversee the contract ad-
ministration function. 

(i) Agencies shall ensure that service 
contracts that require the delivery, 
use, or furnishing of products are con-
sistent with part 23. 

[61 FR 2630, Jan. 26, 1996, as amended at 62 
FR 12694, Mar. 17, 1997; 62 FR 44815, Aug. 22, 
1997; 66 FR 22083, May 2, 2001; 70 FR 57454, 
Sept. 30, 2005; 71 FR 218, Jan. 3, 2006; 76 FR 
31401, May 31, 2011] 

37.103 Contracting officer responsi-
bility. 

(a) The contracting officer is respon-
sible for ensuring that a proposed con-
tract for services is proper. For this 
purpose the contracting officer shall— 

(1) Determine whether the proposed 
service is for a personal or nonpersonal 
services contract using the definitions 
at 2.101 and 37.101 and the guidelines in 
37.104; 

(2) In doubtful cases, obtain the re-
view of legal counsel; and 

(3) Document the file (except as pro-
vided in paragraph (b) below) with 

(i) the opinion of legal counsel, if 
any, 

(ii) a memorandum of the facts and 
rationale supporting the conclusion 
that the contract does not violate the 
provisions in 37.104(b), and 

(iii) any further documentation that 
the contracting agency may require. 

(b) Nonpersonal services contracts 
are exempt from the requirements of 
subparagraph (a)(3) above. 

(c) Ensure that performance-based 
acquisition methods are used to the 
maximum extent practicable when ac-
quiring services. 

(d) Ensure that contracts for child 
care services include requirements for 
criminal history background checks on 
employees who will perform child care 
services under the contract in accord-
ance with 42 U.S.C. 13041, as amended, 
and agency procedures. 

[48 FR 42365, Sept. 19, 1983, as amended at 55 
FR 36796, Sept. 6, 1990; 59 FR 67051, Dec. 28, 
1994; 62 FR 233, Jan. 2, 1997; 62 FR 44815, Aug. 
22, 1997; 62 FR 51379, Oct. 1, 1997; 66 FR 2133, 
Jan. 10, 2001; 71 FR 218, Jan. 3, 2006] 

37.104 Personal services contracts. 
(a) A personal services contract is 

characterized by the employer-em-
ployee relationship it creates between 
the Government and the contractor’s 
personnel. The Government is nor-
mally required to obtain its employees 
by direct hire under competitive ap-
pointment or other procedures required 
by the civil service laws. Obtaining 
personal services by contract, rather 
than by direct hire, circumvents those 
laws unless Congress has specifically 
authorized acquisition of the services 
by contract. 

(b) Agencies shall not award personal 
services contracts unless specifically 
authorized by statute (e.g., 5 U.S.C. 
3109) to do so. 

(c)(1) An employer-employee rela-
tionship under a service contract oc-
curs when, as a result of (i) the con-
tract’s terms or (ii) the manner of its 
administration during performance, 
contractor personnel are subject to the 
relatively continuous supervision and 
control of a Government officer or em-
ployee. However, giving an order for a 
specific article or service, with the 
right to reject the finished product or 
result, is not the type of supervision or 
control that converts an individual 
who is an independent contractor (such 
as a contractor employee) into a Gov-
ernment employee. 

(2) Each contract arrangement must 
be judged in the light of its own facts 
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and circumstances, the key question 
always being: Will the Government ex-
ercise relatively continuous super-
vision and control over the contractor 
personnel performing the contract? 
The sporadic, unauthorized supervision 
of only one of a large number of con-
tractor employees might reasonably be 
considered not relevant, while rel-
atively continuous Government super-
vision of a substantial number of con-
tractor employees would have to be 
taken strongly into account (see (d) 
below). 

(d) The following descriptive ele-
ments should be used as a guide in as-
sessing whether or not a proposed con-
tract is personal in nature: 

(1) Performance on site. 
(2) Principal tools and equipment fur-

nished by the Government. 
(3) Services are applied directly to 

the integral effort of agencies or an or-
ganizational subpart in furtherance of 
assigned function or mission. 

(4) Comparable services, meeting 
comparable needs, are performed in the 
same or similar agencies using civil 
service personnel. 

(5) The need for the type of service 
provided can reasonably be expected to 
last beyond one year. 

(6) The inherent nature of the serv-
ice, or the manner in which it is pro-
vided reasonably requires directly or 
indirectly, Government direction or su-
pervision of contractor employees in 
order to— 

(i) Adequately protect the Govern-
ment’s interest; 

(ii) Retain control of the function in-
volved; or 

(iii) Retain full personal responsi-
bility for the function supported in a 
duly authorized Federal officer or em-
ployee. 

(e) When specific statutory authority 
for a personal service contract is cited, 
obtain the review and opinion of legal 
counsel. 

(f) Personal services contracts for the 
services of individual experts or con-
sultants are limited by the Classifica-
tion Act. In addition, the Office of Per-
sonnel Management has established re-
quirements which apply in acquiring 
the personal services of experts or con-
sultants in this manner (e.g., benefits, 
taxes, conflicts of interest). Therefore, 

the contracting officer shall effect nec-
essary coordination with the cognizant 
civilian personnel office. 

[48 FR 42365, Sept. 19, 2001, as amended at 66 
FR 2133, Jan. 10, 2001] 

37.105 Competition in service con-
tracting. 

(a) Unless otherwise provided by stat-
ute, contracts for services shall be 
awarded through sealed bidding when-
ever the conditions in 6.401(a) are met 
(except see 6.401(b)). 

(b) The provisions of statute and part 
6 of this regulation requiring competi-
tion apply fully to service contracts. 
The method of contracting used to pro-
vide for competition may vary with the 
type of service being acquired and may 
not necessarily be limited to price 
competition. 

[50 FR 1744, Jan. 11, 1985, and 50 FR 52429, 
Dec. 23, 1985] 

37.106 Funding and term of service 
contracts. 

(a) When contracts for services are 
funded by annual appropriations, the 
term of contracts so funded shall not 
extend beyond the end of the fiscal 
year of the appropriation except when 
authorized by law (see paragraph (b) of 
this section for certain service con-
tracts, 32.703–2 for contracts condi-
tioned upon availability of funds, and 
32.703–3 for contracts crossing fiscal 
years). 

(b) The head of an executive agency, 
except NASA, may enter into a con-
tract, exercise an option, or place an 
order under a contract for severable 
services for a period that begins in one 
fiscal year and ends in the next fiscal 
year if the period of the contract 
awarded, option exercised, or order 
placed does not exceed one year (10 
U.S.C. 2410a and 41 U.S.C. 253l). Funds 
made available for a fiscal year may be 
obligated for the total amount of an 
action entered into under this author-
ity. 

(c) Agencies with statutory 
multiyear authority shall consider the 
use of this authority to encourage and 
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promote economical business oper-
ations when acquiring services. 

[60 FR 37778, July 21, 1995, as amended at 62 
FR 44815, Aug. 22, 1997; 63 FR 58601, Oct. 30, 
1998] 

37.107 Service Contract Act of 1965. 
The Service Contract Act of 1965 (41 

U.S.C. 351–357) (the Act) provides for 
minimum wages and fringe benefits as 
well as other conditions of work under 
certain types of service contracts (see 
subpart 22.10). Whether or not the Act 
applies to a specific service contract 
will be determined by the definitions 
and exceptions given in the Act, or im-
plementing regulations. 

37.108 Small business Certificate of 
Competency. 

In those service contracts for which 
the Government requires the highest 
competence obtainable, as evidenced in 
a solicitation by a request for a tech-
nical/management proposal and a re-
sultant technical evaluation and 
source selection, the small business 
Certificate of Competency procedures 
may not apply (see subpart 19.6). 

37.109 Services of quasi-military 
armed forces. 

Contracts with Pinkerton Detective 
Agencies or similar organizations are pro-
hibited by 5 U.S.C. 3108. This prohibi-
tion applies only to contracts with or-
ganizations that offer quasi-military 
armed forces for hire, or with their em-
ployees, regardless of the contract’s 
character. An organization providing 
guard or protective services does not 
thereby become a quasi-military armed 
force, even though the guards are 
armed or the organization provides 
general investigative or detective serv-
ices. (See 57 Comp. Gen. 524). 

37.110 Solicitation provisions and con-
tract clauses. 

(a) The contracting officer shall in-
sert the provision at 52.237–1, Site 
Visit, in solicitations for services to be 
performed on Government installa-
tions, unless the solicitation is for con-
struction. 

(b) The contracting officer shall in-
sert the clause at 52.237–2, Protection 
of Government Buildings, Equipment, 
and Vegetation, in solicitations and 

contracts for services to be performed 
on Government installations, unless a 
construction contract is contemplated. 

(c) The contracting officer may in-
sert the clause at 52.237–3, Continuity 
of Services, in solicitations and con-
tracts for services, when— 

(1) The services under the contract 
are considered vital to the Government 
and must be continued without inter-
ruption and when, upon contract expi-
ration, a successor, either the Govern-
ment or another contractor, may con-
tinue them; and 

(2) The Government anticipates dif-
ficulties during the transition from one 
contractor to another or to the Gov-
ernment. Examples of instances where 
use of the clause may be appropriate 
are services in remote locations or 
services requiring personnel with spe-
cial security clearances. 

(d) See 9.508 regarding the use of an 
appropriate provision and clause con-
cerning the subject of conflict-of-inter-
est, which may at times be significant 
in solicitations and contracts for serv-
ices. 

(e) The contracting officer shall also 
insert in solicitations and contracts for 
services the provisions and clauses pre-
scribed elsewhere in the FAR, as appro-
priate for each acquisition, depending 
on the conditions that are applicable. 

[48 FR 42365, Sept. 19, 1983, as amended at 55 
FR 52795, Dec. 21, 1990; 57 FR 60584, Dec. 21, 
1992] 

37.111 Extension of services. 

Award of contracts for recurring and 
continuing service requirements are 
often delayed due to circumstances be-
yond the control of contracting offices. 
Examples of circumstances causing 
such delays are bid protests and alleged 
mistakes in bid. In order to avoid nego-
tiation of short extensions to existing 
contracts, the contracting officer may 
include an option clause (see 17.208(f)) 
in solicitations and contracts which 
will enable the Government to require 
continued performance of any services 
within the limits and at the rates spec-
ified in the contract. However, these 
rates may be adjusted only as a result 
of revisions to prevailing labor rates 
provided by the Secretary of Labor. 
The option provision may be exercised 
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more than once, but the total exten-
sion of performance thereunder shall 
not exceed 6 months. 

[54 FR 29282, July 11, 1989] 

37.112 Government use of private sec-
tor temporaries. 

Contracting officers may enter into 
contracts with temporary help service 
firms for the brief or intermittent use 
of the skills of private sector tem-
poraries. Services furnished by tem-
porary help firms shall not be regarded 
or treated as personal services. These 
services shall not be used in lieu of reg-
ular recruitment under civil service 
laws or to displace a Federal employee. 
Acquisition of these services shall com-
ply with the authority, criteria, and 
conditions of 5 CFR part 300, subpart E, 
Use of Private Sector Temporaries, and 
agency procedures. 

[56 FR 55380, Oct. 25, 1991] 

37.113 Severance payments to foreign 
nationals. 

37.113–1 Waiver of cost allowability 
limitations. 

(a) The head of the agency may waive 
the 31.205–6(g)(6) cost allowability limi-
tations on severance payments to for-
eign nationals for contracts that— 

(1) Provide significant support serv-
ices for (i) members of the armed forces 
stationed or deployed outside the 
United States, or (ii) employees of an 
executive agency posted outside the 
United States; and 

(2) Will be performed in whole or in 
part outside the United States. 

(b) Waivers can be granted only be-
fore contract award. 

(c) Waivers cannot be granted for— 
(1) Military banking contracts, which 

are covered by 10 U.S.C. 2324(e)(2); or 
(2) Severance payments made by a 

contractor to a foreign national em-
ployed by the contractor under a DOD 
service contract in the Republic of the 
Philippines, if the discontinuation of 
the foreign national is the result of the 
termination of basing rights of the 
United States military in the Republic 
of the Philippines (section 1351(b) of 

Public Law 102–484, 10 U.S.C. 1592, 
note). 

[60 FR 42661, Aug. 16, 1995, as amended at 68 
FR 43867, July 24, 2003] 

37.113–2 Solicitation provision and 
contract clause. 

(a) Use the provision at 52.237–8, Re-
striction on Severance Payments to 
Foreign Nationals, in all solicitations 
that meet the criteria in 37.113–1(a), ex-
cept for those excluded by 37.113–1(c). 

(b) When the head of an agency has 
granted a waiver pursuant to 37.113–1, 
use the clause at 52.237–9, Waiver of 
Limitation on Severance Payments to 
Foreign Nationals. 

[60 FR 42261, Aug. 16, 1995, as amended at 68 
FR 43867, July 24, 2003] 

37.114 Special acquisition require-
ments. 

Contracts for services which require 
the contractor to provide advice, opin-
ions, recommendations, ideas, reports, 
analyses, or other work products have 
the potential for influencing the au-
thority, accountability, and respon-
sibilities of Government officials. 
These contracts require special man-
agement attention to ensure that they 
do not result in performance of inher-
ently governmental functions by the 
contractor and that Government offi-
cials properly exercise their authority. 
Agencies must ensure that— 

(a) A sufficient number of qualified 
Government employees are assigned to 
oversee contractor activities, espe-
cially those that involve support of 
government policy or decision making. 
During performance of service con-
tracts, the functions being performed 
shall not be changed or expanded to be-
come inherently governmental. 

(b) A greater scrutiny and an appro-
priate enhanced degree of management 
oversight is exercised when contracting 
for functions that are not inherently 
governmental but closely support the 
performance of inherently govern-
mental functions (see 7.503(c)). 

(c) All contractor personnel attend-
ing meetings, answering Government 
telephones, and working in other situa-
tions where their contractor status is 
not obvious to third parties are re-
quired to identify themselves as such 
to avoid creating an impression in the 
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minds of members of the public or Con-
gress that they are Government offi-
cials, unless, in the judgment of the 
agency, no harm can come from failing 
to identify themselves. They must also 
ensure that all documents or reports 
produced by contractors are suitably 
marked as contractor products or that 
contractor participation is appro-
priately disclosed. 

[61 FR 2630, Jan. 26, 1996] 

37.115 Uncompensated overtime. 

37.115–1 Scope. 

The policies in this section are based 
on Section 834 of Public Law 101–510 (10 
U.S.C. 2331). 

[62 FR 44815, Aug. 22, 1997] 

37.115–2 General policy. 

(a) Use of uncompensated overtime is 
not encouraged. 

(b) When professional or technical 
services are acquired on the basis of 
the number of hours to be provided, 
rather than on the task to be per-
formed, the solicitation shall require 
offerors to identify uncompensated 
overtime hours and the uncompensated 
overtime rate for direct charge Fair 
Labor Standards Act—exempt per-
sonnel included in their proposals and 
subcontractor proposals. This includes 
uncompensated overtime hours that 
are in indirect cost pools for personnel 
whose regular hours are normally 
charged direct. 

(c) Contracting officers must ensure 
that the use of uncompensated over-
time in contracts to acquire services 
on the basis of the number of hours 
provided will not degrade the level of 
technical expertise required to fulfill 
the Government’s requirements (see 
15.305 for competitive negotiations and 
15.404–1(d) for cost realism analysis). 
When acquiring these services, con-
tracting officers must conduct a risk 
assessment and evaluate, for award on 
that basis, any proposals received that 
reflect factors such as: 

(1) Unrealistically low labor rates or 
other costs that may result in quality 
or service shortfalls; and 

(2) Unbalanced distribution of un-
compensated overtime among skill lev-

els and its use in key technical posi-
tions. 

[62 FR 44815, Aug. 22, 1997, as amended at 64 
FR 51842, Sept. 24, 1999] 

37.115–3 Solicitation provision. 

The contracting officer shall insert 
the provision at 52.237–10, Identifica-
tion of Uncompensated Overtime, in all 
solicitations valued above the sim-
plified acquisition threshold, for pro-
fessional or technical services to be ac-
quired on the basis of the number of 
hours to be provided. 

[62 FR 44815, Aug. 22, 1997] 

37.116 Accepting and Dispensing of $1 
Coin. 

[72 FR 46362, Aug. 17, 2007] 

37.116–1 Presidential $1 Coin Act of 
2005. 

This section implements Section 104 
of the Presidential $1 Coin Act of 2005 
(31 U.S.C. 5112(p)(1)), which seeks to re-
move barriers to the circulation of $1 
coins. Section 104 requires that busi-
ness operations performed on Govern-
ment premises provide for accepting 
and dispensing of existing and proposed 
$1 coins as part of operations on and 
after January 1, 2008. Pub. L. 110–147 
amended 31 U.S.C. 5112(p)(1)(A) to allow 
an exception from the $1 coin dis-
pensing capability requirement for 
those vending machines that do not re-
ceive currency denominations greater 
than $1. 

[72 FR 46362, Aug. 17, 2007, as amended at 73 
FR 54016, Sept. 17, 2008] 

37.116–2 Contract clause. 

Insert the clause at 52.237–11, Accept-
ing and Dispensing of $1 Coin, in solici-
tations and contracts for the provision 
of services that involve business oper-
ations conducted in U.S. coins and cur-
rency, including vending machines, on 
any premises owned by the United 
States or under the control of any 
agency or instrumentality of the 
United States. 

[72 FR 46362, Aug. 17, 2007] 
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Subpart 37.2—Advisory and 
Assistance Services 

SOURCE: 60 FR 49722, Sept. 26, 1995, unless 
otherwise noted. 

37.200 Scope of subpart. 

This subpart prescribes policies and 
procedures for acquiring advisory and 
assistance services by contract. The 
subpart applies to contracts, whether 
made with individuals or organiza-
tions, that involve either personal or 
nonpersonal services. 

37.201 Definition. 

Covered personnel means— 
(1) An officer or an individual who is 

appointed in the civil service by one of 
the following acting in an official ca-
pacity: 

(i) The President; 
(ii) A Member of Congress; 
(iii) A member of the uniformed serv-

ices; 
(iv) An individual who is an employee 

under 5 U.S.C. 2105; 
(v) The head of a Government-con-

trolled corporation; or 
(vi) An adjutant general appointed by 

the Secretary concerned under 32 
U.S.C. 709(c). 

(2) A member of the Armed Services 
of the United States. 

(3) A person assigned to a Federal 
agency who has been transferred to an-
other position in the competitive serv-
ice in another agency. 

[60 FR 49722, Sept. 26, 1995, as amended at 65 
FR 24320, Apr. 25, 2000; 66 FR 2133, Jan. 10, 
2001] 

37.202 Exclusions. 

The following activities and pro-
grams are excluded or exempted from 
the definition of advisory or assistance 
services: 

(a) Routine information technology 
services unless they are an integral 
part of a contract for the acquisition of 
advisory and assistance services. 

(b) Architectural and engineering 
services as defined in the Brooks Archi-
tect-Engineers Act (40 U.S.C. 1102). 

(c) Research on theoretical mathe-
matics and basic research involving 

medical, biological, physical, social, 
psychological, or other phenomena. 

[60 FR 49722, Sept. 26, 1995, as amended at 61 
FR 41470, Aug. 8, 1996; 70 FR 57454, Sept. 30, 
2005] 

37.203 Policy. 
(a) The acquisition of advisory and 

assistance services is a legitimate way 
to improve Government services and 
operations. Accordingly, advisory and 
assistance services may be used at all 
organizational levels to help managers 
achieve maximum effectiveness or 
economy in their operations. 

(b) Subject to 37.205, agencies may 
contract for advisory and assistance 
services, when essential to the agency’s 
mission, to— 

(1) Obtain outside points of view to 
avoid too limited judgment on critical 
issues; 

(2) Obtain advice regarding develop-
ments in industry, university, or foun-
dation research; 

(3) Obtain the opinions, special 
knowledge, or skills of noted experts; 

(4) Enhance the understanding of, 
and develop alternative solutions to, 
complex issues; 

(5) Support and improve the oper-
ation of organizations; or 

(6) Ensure the more efficient or effec-
tive operation of managerial or hard-
ware systems. 

(c) Advisory and assistance services 
shall not be— 

(1) Used in performing work of a pol-
icy, decision-making, or managerial 
nature which is the direct responsi-
bility of agency officials; 

(2) Used to bypass or undermine per-
sonnel ceilings, pay limitations, or 
competitive employment procedures; 

(3) Contracted for on a preferential 
basis to former Government employees; 

(4) Used under any circumstances 
specifically to aid in influencing or en-
acting legislation; or 

(5) Used to obtain professional or 
technical advice which is readily avail-
able within the agency or another Fed-
eral agency. 

(d) Limitation on payment for advisory 
and assistance services. Contractors may 
not be paid for services to conduct 
evaluations or analyses of any aspect 
of a proposal submitted for an initial 
contract award unless— 
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(1) Neither covered personnel from 
the requesting agency, nor from an-
other agency, with adequate training 
and capabilities to perform the re-
quired proposal evaluation, are readily 
available and a written determination 
is made in accordance with 37.204; 

(2) The contractor is a Federally- 
Funded Research and Development 
Center (FFRDC) as authorized in Sec-
tion 23 of the Office of Federal Procure-
ment Policy (OFPP) Act as amended 
(41 U.S.C. 419) and the work placed 
under the FFRDCOs contract meets 
the criteria of 35.017–3; or 

(3) Such functions are otherwise au-
thorized by law. 

37.204 Guidelines for determining 
availability of personnel. 

(a) The head of an agency shall deter-
mine, for each evaluation or analysis of 
proposals, if sufficient personnel with 
the requisite training and capabilities 
are available within the agency to per-
form the evaluation or analysis of pro-
posals submitted for the acquisition. 

(b) If, for a specific evaluation or 
analysis, such personnel are not avail-
able within the agency, the head of the 
agency shall— 

(1) Determine which Federal agencies 
may have personnel with the required 
training and capabilities; and 

(2) Consider the administrative cost 
and time associated with conducting 
the search, the dollar value of the pro-
curement, other costs, such as travel 
costs involved in the use of such per-
sonnel, and the needs of the Federal 
agencies to make management deci-
sions on the best use of available per-
sonnel in performing the agency’s mis-
sion. 

(c) If the supporting agency agrees to 
make the required personnel available, 
the agencies shall execute an agree-
ment for the detail of the supporting 
agency’s personnel to the requesting 
agency. 

(d) If the requesting agency, after 
reasonable attempts to obtain per-
sonnel with the required training and 
capabilities, is unable to identify such 
personnel, the head of the agency may 
make the determination required by 
37.203. 

(e) An agency may make a deter-
mination regarding the availability of 

covered personnel for a class of pro-
posals for which evaluation and anal-
ysis would require expertise so unique 
or specialized that it is not reasonable 
to expect such personnel to be avail-
able. 

37.205 Contracting officer responsibil-
ities. 

The contracting officer shall ensure 
that the determination required in ac-
cordance with the guidelines at 37.204 
has been made prior to issuing a solici-
tation. 

Subpart 37.3—Dismantling, Demo-
lition, or Removal of Improve-
ments 

37.300 Scope of subpart. 
This subpart prescribes procedures 

for contracting for dismantling or dem-
olition of buildings, ground improve-
ments, and other real property struc-
tures and for the removal of such 
structures or portions of them (here-
after referred to as dismantling, demoli-
tion, or removal of improvements). 

37.301 Labor standards. 
Contracts for dismantling, demoli-

tion, or removal of improvements are 
subject to either the Service Contract 
Act (41 U.S.C. 351–358) or the Davis- 
Bacon Act (40 U.S.C. 3141 et seq.). If the 
contract is solely for dismantling, 
demolition, or removal of improve-
ments, the Service Contract Act ap-
plies unless further work which will re-
sult in the construction, alteration, or 
repair of a public building or public 
work at that location is contemplated. 
If such further construction work is in-
tended, even though by separate con-
tract, then the Davis-Bacon Act applies 
to the contract for dismantling, demo-
lition, or removal. 

[60 FR 49722, Sept. 26, 1995, as amended at 70 
FR 57454, Sept. 30, 2005] 

37.302 Bonds or other security. 
When a contract is solely for disman-

tling, demolition, or removal of im-
provements, the Miller Act (40 U.S.C. 
3131 et seq.) (see 28.102) does not apply. 
However, the contracting officer may 
require the contractor to furnish a per-
formance bond or other security (see 
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28.103) in an amount that the con-
tracting officer considers adequate to 
(a) ensure completion of the work, (b) 
protect property to be retained by the 
Government, (c) protect property to be 
provided as compensation to the con-
tractor, and (d) protect the Govern-
ment against damage to adjoining 
property. 

[60 FR 49722, Sept. 26, 1995, as amended at 70 
FR 57455, Sept. 30, 2005] 

37.303 Payments. 
(a) The contract may provide that 

the (1) Government pay the contractor 
for the dismantling or demolition of 
structures or (2) contractor pay the 
Government for the right to salvage 
and remove the materials resulting 
from the dismantling or demolition op-
eration. 

(b) The contracting officer shall con-
sider the usefulness to the Government 
of all salvageable property. Any of the 
property that is more useful to the 
Government than its value as salvage 
to the contractor should be expressly 
designated in the contract for reten-
tion by the Government. The con-
tracting officer shall determine the 
fair market value of any property not 
so designated, since the contractor will 
get title to this property, and its value 
will therefore be important in deter-
mining what payment, if any, shall be 
made to the contractor and whether 
additional compensation will be made 
if the contract is terminated. 

37.304 Contract clauses. 
(a) The contracting officer shall in-

sert the clause at 52.237–4, Payment by 
Government to Contractor, in solicita-
tions and contracts solely for disman-
tling, demolition, or removal of im-
provements whenever the contracting 
officer determines that the Govern-
ment shall make payment to the con-
tractor in addition to any title to prop-
erty that the contractor may receive 
under the contract. If the contracting 
officer determines that all material re-
sulting from the dismantling or demo-
lition work is to be retained by the 
Government, use the basic clause with 
its Alternate I. 

(b) The contracting officer shall in-
sert the clause at 52.237–5, Payment by 
Contractor to Government in solicita-

tions and contracts for dismantling, 
demolition, or removal of improve-
ments whenever the contractor is to 
receive title to dismantled or demol-
ished property and a net amount of 
compensation is due to the Govern-
ment, except if the contracting officer 
determines that it would be advan-
tageous to the Government for the con-
tractor to pay in increments and the 
government to transfer title to the 
contractor for increments of property 
only upon receipt of those payments. 

(c) The contracting officer shall in-
sert the clause at 52.237–6, Incremental 
Payment by Contractor to Govern-
ment, in solicitations and contracts for 
dismantling, demolition, or removal of 
improvements if (1) the contractor is to 
receive title to dismantled or demol-
ished property and a net amount of 
compensation is due the Government, 
and (2) the contracting officer deter-
mines that it would be advantageous to 
the Government for the contractor to 
pay in increments, and for the Govern-
ment to transfer title to the contractor 
for increments of property only upon 
receipt of those payments. This deter-
mination may be appropriate, for ex-
ample, if it encourages greater com-
petition or participation of small busi-
ness concerns. 

Subpart 37.4—Nonpersonal Health 
Care Services 

SOURCE: 54 FR 5056, Jan. 31, 1989, unless 
otherwise noted. 

37.400 Scope of subpart. 

This subpart prescribes policies and 
procedures for obtaining health care 
services of physicians, dentists and 
other health care providers by nonper-
sonal services contracts, as defined in 
37.101. 

37.401 Policy. 
Agencies may enter into nonpersonal 

health care services contracts with 
physicians, dentists and other health 
care providers under authority of 10 
U.S.C. 2304 and 41 U.S.C. 253. Each con-
tract shall— 

(a) State that the contract is a non-
personal health care services contract, 
as defined in 37.101, under which the 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00852 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



843 

Federal Acquisition Regulation 37.503 

contractor is an independent con-
tractor; 

(b) State that the Government may 
evaluate the quality of professional 
and administrative services provided, 
but retains no control over the med-
ical, professional aspects of services 
rendered (e.g., professional judgments, 
diagnosis for specific medical treat-
ment); 

(c) Require that the contractor in-
demnify the Government for any liabil-
ity producing act or omission by the 
contractor, its employees and agents 
occurring during contract performance; 

(d) Require that the contractor main-
tain medical liability insurance, in a 
coverage amount acceptable to the 
contracting officer, which is not less 
than the amount normally prevailing 
within the local community for the 
medical specialty concerned; and 

(e) State that the contractor is re-
quired to ensure that its subcontracts 
for provisions of health care services, 
contain the requirements of the clause 
at 52.237–7, including the maintenance 
of medical liability insurance. 

37.402 Contracting officer responsibil-
ities. 

Contracting officers shall obtain evi-
dence of insurability concerning med-
ical liability insurance from the appar-
ent successful offeror prior to contract 
award and shall obtain evidence of in-
surance demonstrating the required 
coverage prior to commencement of 
performance. 

[62 FR 237, Jan. 2, 1997] 

37.403 Contract clause. 

The contracting officer shall insert 
the clause at 52.237–7, Indemnification 
and Medical Liability Insurance, in so-
licitations and contracts for nonper-
sonal health care services. The con-
tracting officer may include the clause 
in bilateral purchase orders for nonper-
sonal health care services awarded 
under the procedures in part 13. 

Subpart 37.5—Management 
Oversight of Service Contracts 

SOURCE: 62 FR 12694, Mar. 17, 1997, unless 
otherwise noted. 

37.500 Scope of subpart. 
This subpart establishes responsibil-

ities for implementing Office of Fed-
eral Procurement Policy (OFPP) Pol-
icy Letter 93–1, Management Oversight 
of Service Contracting. 

37.501 Definition. 
Best practices, as used in this subpart, 

means techniques that agencies may 
use to help detect problems in the ac-
quisition, management, and adminis-
tration of service contracts. Best prac-
tices are practical techniques gained 
from experience that agencies may use 
to improve the procurement process. 

37.502 Exclusions. 
(a) This subpart does not apply to 

services that are 
(1) Obtained through personnel ap-

pointments and advisory committees; 
(2) Obtained through personal service 

contracts authorized by statute; 
(3) For construction as defined in 

2.101; or 
(4) Obtained through interagency 

agreements where the work is being 
performed by in-house Federal employ-
ees. 

(b) Services obtained under contracts 
below the simplified acquisition 
threshold and services incidental to 
supply contracts also are excluded 
from the requirements of this subpart. 
However, good management practices 
and contract administration tech-
niques should be used regardless of the 
contracting method. 

[62 FR 12694, Mar. 17, 1997, as amended at 66 
FR 2133, Jan. 10, 2001] 

37.503 Agency-head responsibilities. 
The agency head or designee should 

ensure that— 
(a) Requirements for services are 

clearly defined and appropriate per-
formance standards are developed so 
that the agency’s requirements can be 
understood by potential offerors and 
that performance in accordance with 
contract terms and conditions will 
meet the agency’s requirements; 

(b) Service contracts are awarded and 
administered in a manner that will 
provide the customer its supplies and 
services within budget and in a timely 
manner; 
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(c) Specific procedures are in place 
before contracting for services to en-
sure that inherently governmental 
functions are performed by Govern-
ment personnel; and 

(d) Strategies are developed and nec-
essary staff training is initiated to en-
sure effective implementation of the 
policies in 37.102. 

[62 FR 12694, Mar. 17, 1997, as amended at 65 
FR 36014, June 6, 2000; 71 FR 20300, Apr. 19, 
2006] 

37.504 Contracting officials’ respon-
sibilities. 

Contracting officials should ensure 
that ‘‘best practices’’ techniques are 
used when contracting for services and 
in contract management and adminis-
tration (see OFPP Policy Letter 93–1). 

Subpart 37.6—Performance-Based 
Acquisition 

SOURCE: 71 FR 218, Jan. 3, 2006, unless 
othewise noted. 

37.600 Scope of subpart. 
This subpart prescribes policies and 

procedures for acquiring services using 
performance-based acquisition meth-
ods. 

37.601 General. 
(a) Solicitations may use either a 

performance work statement or a 
statement of objectives (see 37.602). 

(b) Performance-based contracts for 
services shall include— 

(1) A performance work statement 
(PWS); 

(2) Measurable performance stand-
ards (i.e., in terms of quality, timeli-
ness, quantity, etc.) and the method of 
assessing contractor performance 
against performance standards; and 

(3) Performance incentives where ap-
propriate. When used, the performance 
incentives shall correspond to the per-
formance standards set forth in the 
contract (see 16.402–2). 

(c) See 12.102(g) for the use of Part 12 
procedures for performance-based ac-
quisitions. 

37.602 Performance work statement. 
(a) A Performance work statement 

(PWS) may be prepared by the Govern-

ment or result from a Statement of ob-
jectives (SOO) prepared by the Govern-
ment where the offeror proposes the 
PWS. 

(b) Agencies shall, to the maximum 
extent practicable— 

(1) Describe the work in terms of the 
required results rather than either 
‘‘how’’ the work is to be accomplished 
or the number of hours to be provided 
(see 11.002(a)(2) and 11.101); 

(2) Enable assessment of work per-
formance against measurable perform-
ance standards; 

(3) Rely on the use of measurable per-
formance standards and financial in-
centives in a competitive environment 
to encourage competitors to develop 
and institute innovative and cost-effec-
tive methods of performing the work. 

(c) Offerors use the SOO to develop 
the PWS; however, the SOO does not 
become part of the contract. The SOO 
shall, at a minimum, include— 

(1) Purpose; 
(2) Scope or mission; 
(3) Period and place of performance; 
(4) Background; 
(5) Performance objectives, i.e., re-

quired results; and 
(6) Any operating constraints. 

37.603 Performance standards. 

(a) Performance standards establish 
the performance level required by the 
Government to meet the contract re-
quirements. The standards shall be 
measurable and structured to permit 
an assessment of the contractor’s per-
formance. 

(b) When offerors propose perform-
ance standards in response to a SOO, 
agencies shall evaluate the proposed 
standards to determine if they meet 
agency needs. 

37.604 Quality assurance surveillance 
plans. 

Requirements for quality assurance 
and quality assurance surveillance 
plans are in Subpart 46.4. The Govern-
ment may either prepare the quality 
assurance surveillance plan or require 
the offerors to submit a proposed qual-
ity assurance surveillance plan for the 
Government’s consideration in devel-
opment of the Government’s plan. 
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PART 38—FEDERAL SUPPLY 
SCHEDULE CONTRACTING 

Sec. 
38.000 Scope of part. 

Subpart 38.1—Federal Supply Schedule 
Program 

38.101 General. 

Subpart 38.2—Establishing and 
Administering Federal Supply Schedules 

38.201 Coordination requirements. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42368, Sept. 19, 1983, unless 
otherwise noted. 

38.000 Scope of part. 
This part prescribes policies and pro-

cedures for contracting for supplies and 
services under the Federal Supply 
Schedule program, which is directed 
and managed by the General Services 
Administration (see Subpart 8.4, Fed-
eral Supply Schedules, for additional 
information). GSA may delegate cer-
tain responsibilities to other agencies 
(e.g., GSA has delegated authority to 
the Department of Veterans Affairs 
(VA) to procure medical supplies under 
the VA Federal Supply Schedules Pro-
gram). The VA Federal Supply Sched-
ules Program is covered by this sub-
part. Additionally, the Department of 
Defense manages a similar system of 
schedule contracting for military 
items; however, the Department of De-
fense systems are not a part of the Fed-
eral Supply Schedule program. 

[69 FR 34239, June 18, 2004] 

Subpart 38.1—Federal Supply 
Schedule Program 

38.101 General. 
(a) The Federal Supply Schedule pro-

gram, pursuant to 41 U.S.C. 
259(b)(3)(A), provides Federal agencies 
with a simplified process of acquiring 
commercial supplies and services in 
varying quantities while obtaining vol-
ume discounts. Indefinite-delivery con-
tracts are awarded using competitive 
procedures to firms. The firms provide 
supplies and services at stated prices 
for given periods of time, for delivery 

within a stated geographic area such as 
the 48 contiguous states, the District of 
Columbia, Alaska, Hawaii, and over-
seas. The schedule contracting office 
issues Federal Supply Schedule publi-
cations that contain a general over-
view of the Federal Supply Schedule 
(FSS) program and address pertinent 
topics. 

(b) Each schedule identifies agencies 
that are required to use the contracts 
as primary sources of supply. 

(c) Federal agencies not identified in 
the schedules as mandatory users may 
issue orders under the schedules. Con-
tractors are encouraged to accept the 
orders. 

(d) Although GSA awards most Fed-
eral Supply Schedule contracts, it may 
authorize other agencies to award 
schedule contracts and publish sched-
ules. For example, the Department of 
Veterans Affairs awards schedule con-
tracts for certain medical and non-
perishable subsistence items. 

(e) When establishing Federal Supply 
Schedules, GSA, or an agency dele-
gated that authority, is responsible for 
complying with all applicable statu-
tory and regulatory requirements (e.g., 
Parts 5, 6, and 19). The requirements of 
parts 5, 6, and 19 apply at the acquisi-
tion planning stage prior to issuing the 
schedule solicitation and, generally, do 
not apply to orders and BPAs placed 
under resulting schedule contracts ex-
cept see 8.404 and 8.405–5. 

[65 FR 36025, June 6, 2000, as amended at 69 
FR 34239, June 18, 2004; 76 FR 14559, Mar. 16, 
2011; 76 FR 68036, Nov. 2, 2011] 

Subpart 38.2—Establishing and 
Administering Federal Supply 
Schedules 

38.201 Coordination requirements. 
(a) Subject to interagency agree-

ments, contracting officers having re-
sponsibility for awarding Federal Sup-
ply Schedule contracts shall coordi-
nate and obtain approval of the Gen-
eral Services Administration’s Federal 
Supply Service (FSS) before— 

(1) Establishing new schedules; 
(2) Discontinuing existing schedules; 
(3) Changing the scope of agency or 

geographical coverage of existing 
schedules; or 
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(4) Adding or deleting special item 
numbers, national stock numbers, or 
revising their description. 

(b) Requests should be forwarded to 
the General Services Administration, 
Federal Supply Service, Office of Ac-
quisition (FC), Washington, DC 20406. 

[48 FR 42368, Sept. 19, 1983, as amended at 54 
FR 29282, July 11, 1989; 56 FR 55372, Oct. 25, 
1991; 59 FR 53718, Oct. 25, 1994; 62 FR 40237, 
July 25, 1997] 

PART 39—ACQUISITION OF 
INFORMATION TECHNOLOGY 

Sec. 
39.000 Scope of part. 
39.001 Applicability. 
39.002 Definitions. 

Subpart 39.1—General 

39.101 Policy. 
39.102 Management of risk. 
39.103 Modular contracting. 
39.104 Information technology services. 
39.105 Privacy. 
39.106 Year 2000 complaints. 
39.107 Contract clause. 

Subpart 39.2—Electronic and Information 
Technology 

39.201 Scope of subpart. 
39.202 Definition. 
39.203 Applicability. 
39.204 Exceptions. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 61 FR 41470, Aug. 8, 1996, unless 
otherwise noted. 

39.000 Scope of part. 
This part prescribes acquisition poli-

cies and procedures for use in acquir-
ing— 

(a) Information technology, includ-
ing financial management systems, 
consistent with other parts of this reg-
ulation, OMB Circular No. A–127, Fi-
nancial Management Systems, and 
OMB Circular No. A–130, Management 
of Federal Information Resources; and 

(b) Electronic and information tech-
nology. 

[66 FR 20897, Apr. 25, 2001] 

39.001 Applicability. 
This part applies to the acquisition 

of information technology by or for the 
use of agencies except for acquisitions 

of information technology for national 
security systems. However, acquisi-
tions of information technology for na-
tional security systems shall be con-
ducted in accordance with 40 U.S.C. 
11302 with regard to requirements for 
performance and results-based manage-
ment; the role of the agency Chief In-
formation Officer in acquisitions; and 
accountability. These requirements are 
addressed in OMB Circular No. A–130. 

[61 FR 41470, Aug. 8, 1996, as amended at 70 
FR 57455, Sept. 30, 2005] 

39.002 Definitions. 

As used in this part— 
Modular contracting means use of one 

or more contracts to acquire informa-
tion technology systems in successive, 
interoperable increments. 

National security system means any 
telecommunications or information 
system operated by the United States 
Government, the function, operation, 
or use of which— 

(1) Involves intelligence activities; 
(2) Involves cryptologic activities re-

lated to national security; 
(3) Involves command and control of 

military forces; 
(4) Involves equipment that is an in-

tegral part of a weapon or weapons sys-
tem; or 

(5) Is critical to the direct fulfillment 
of military or intelligence missions. 
This does not include a system that is 
to be used for routine administrative 
and business applications, such as pay-
roll, finance, logistics, and personnel 
management applications. 

Year 2000 compliant with respect to in-
formation technology, means that the 
information technology accurately 
processes date/time data (including, 
but not limited to, calculating, com-
paring, and sequencing) from, into, and 
between the twentieth and twenty-first 
centuries, and the years 1999 and 2000 
and leap year calculations, to the ex-
tent that other information tech-
nology, used in combination with the 
information technology being acquired, 
properly exchanges date/time data with 
it. 

[61 FR 41470, Aug. 8, 1996, as amended at 62 
FR 274, Jan. 2, 1997; 62 FR 44830, Aug. 22, 1997; 
63 FR 9068, Feb. 23, 1998; 66 FR 2133, Jan. 10, 
2001] 
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Subpart 39.1—General 
39.101 Policy. 

(a) Division A, Section 101(h), Title 
VI, Section 622 of the Omnibus Appro-
priations and Authorization Act for 
Fiscal Year 1999 (Pub. L. 105–277) re-
quires that agencies may not use ap-
propriated funds to acquire informa-
tion technology that does not comply 
with 39.106, unless the agency’s Chief 
Information Officer determines that 
noncompliance with 39.106 is necessary 
to the function and operation of the 
agency or the acquisition is required 
by a contract in effect before October 
21, 1998. The Chief Information Officer 
must send to the Office of Management 
and Budget a copy of all waivers for 
forwarding to Congress. 

(b)(1) In acquiring information tech-
nology, agencies shall identify their re-
quirements pursuant to— 

(i) OMB Circular A–130, including 
consideration of security of resources, 
protection of privacy, national security 
and emergency preparedness, accom-
modations for individuals with disabil-
ities, and energy efficiency; 

(ii) Electronic Product Environ-
mental Assessment Tool (EPEAT) 
standards (see 23.704); 

(iii) Policies to enable power manage-
ment, double-sided printing, and other 
energy-efficient or environmentally 
preferable features on all agency elec-
tronic products; and 

(iv) Best management practices for 
energy-efficient management of servers 
and Federal data centers. 

(2) When developing an acquisition 
strategy, contracting officers should 
consider the rapidly changing nature of 
information technology through mar-
ket research (see Part 10) and the ap-
plication of technology refreshment 
techniques. 

(c) Agencies must follow OMB Cir-
cular A–127, Financial Management 
Systems, when acquiring financial 
management systems. Agencies may 
acquire only core financial manage-
ment software certified by the Joint 
Financial Management Improvement 
Program. 

(d) In acquiring information tech-
nology, agencies shall include the ap-
propriate information technology secu-
rity policies and requirements, includ-

ing use of common security configura-
tions available from the National Insti-
tute of Standards and Technology’s 
Web site at http://checklists.nist.gov. 
Agency contracting officers should 
consult with the requiring official to 
ensure the appropriate standards are 
incorporated. 

(e) When acquiring information tech-
nology using Internet Protocol, agen-
cies must include the appropriate 
Internet Protocol compliance require-
ments in accordance with 11.002(g). 

[61 FR 41470, Aug. 8, 1996, as amended at 64 
FR 32748, June 17, 1999; 64 FR 72446, Dec. 27, 
1999; 70 FR 57452, Sept. 30, 2005; 72 FR 73217, 
Dec. 26, 2007; 73 FR 10968, Feb. 28, 2008; 74 FR 
65607, Dec. 10, 2009; 76 FR 31401, May 31, 2011] 

39.102 Management of risk. 

(a) Prior to entering into a contract 
for information technology, an agency 
should analyze risks, benefits, and 
costs. (See part 7 for additional infor-
mation regarding requirements defini-
tion.) Reasonable risk taking is appro-
priate as long as risks are controlled 
and mitigated. Contracting and pro-
gram office officials are jointly respon-
sible for assessing, monitoring and con-
trolling risk when selecting projects 
for investment and during program im-
plementation. 

(b) Types of risk may include sched-
ule risk, risk of technical obsolescence, 
cost risk, risk implicit in a particular 
contract type, technical feasibility, de-
pendencies between a new project and 
other projects or systems, the number 
of simultaneous high risk projects to 
be monitored, funding availability, and 
program management risk. 

(c) Appropriate techniques should be 
applied to manage and mitigate risk 
during the acquisition of information 
technology. Techniques include, but 
are not limited to: prudent project 
management; use of modular con-
tracting; thorough acquisition plan-
ning tied to budget planning by the 
program, finance and contracting of-
fices; continuous collection and evalua-
tion of risk-based assessment data; 
prototyping prior to implementation; 
post implementation reviews to deter-
mine actual project cost, benefits and 
returns; and focusing on risks and re-
turns using quantifiable measures. 
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39.103 Modular contracting. 
(a) This section implements Section 

5202, Incremental Acquisition of Infor-
mation Technology, of the Clinger- 
Cohen Act of 1996 (Public Law 104–106). 
Modular contracting is intended to re-
duce program risk and to incentivize 
contractor performance while meeting 
the Governments need for timely ac-
cess to rapidly changing technology. 
Consistent with the agency’s informa-
tion technology architecture, agencies 
should, to the maximum extent prac-
ticable, use modular contracting to ac-
quire major systems (see 2.101) of infor-
mation technology. Agencies may also 
use modular contracting to acquire 
non-major systems of information 
technology. 

(b) When using modular contracting, 
an acquisition of a system of informa-
tion technology may be divided into 
several smaller acquisition increments 
that— 

(1) Are easier to manage individually 
than would be possible in one com-
prehensive acquisition; 

(2) Address complex information 
technology objectives incrementally in 
order to enhance the likelihood of 
achieving workable systems or solu-
tions for attainment of those objec-
tives; 

(3) Provide for delivery, implementa-
tion, and testing of workable systems 
or solutions in discrete increments, 
each of which comprises a system or 
solution that is not dependent on any 
subsequent increment in order to per-
form its principal functions; 

(4) Provide an opportunity for subse-
quent increments to take advantage of 
any evolution in technology or needs 
that occur during implementation and 
use of the earlier increments; and 

(5) Reduce risk of potential adverse 
consequences on the overall project by 
isolating and avoiding custom-designed 
components of the system. 

(c) The characteristics of an incre-
ment may vary depending upon the 
type of information technology being 
acquired and the nature of the system 
being developed. The following factors 
may be considered: 

(1) To promote compatibility, the in-
formation technology acquired through 
modular contracting for each incre-
ment should comply with common or 

commercially acceptable information 
technology standards when available 
and appropriate, and shall conform to 
the agency’s master information tech-
nology architecture. 

(2) The performance requirements of 
each increment should be consistent 
with the performance requirements of 
the completed, overall system within 
which the information technology will 
function and should address interface 
requirements with succeeding incre-
ments. 

(d) For each increment, contracting 
officers shall choose an appropriate 
contracting technique that facilitates 
the acquisition of subsequent incre-
ments. Pursuant to parts 16 and 17 of 
the Federal Acquisition Regulations, 
contracting officers shall select the 
contract type and method appropriate 
to the circumstances (e.g., indefinite 
delivery, indefinite quantity contracts, 
single contract with options, succes-
sive contracts, multiple awards, task 
order contracts). Contract(s) shall be 
structured to ensure that the Govern-
ment is not required to procure addi-
tional increments. 

(e) To avoid obsolescence, a modular 
contract for information technology 
should, to the maximum extent prac-
ticable, be awarded within 180 days 
after the date on which the solicitation 
is issued. If award cannot be made 
within 180 days, agencies should con-
sider cancellation of the solicitation in 
accordance with 48 CFR 14.209 or 
15.206(e). To the maximum extent prac-
ticable, deliveries under the contract 
should be scheduled to occur within 18 
months after issuance of the solicita-
tion. 

[63 FR 9068, Feb. 23, 1998] 

39.104 Information technology serv-
ices. 

When acquiring information tech-
nology services, solicitations must not 
describe any minimum experience or 
educational requirement for proposed 
contractor personnel unless the con-
tracting officer determines that the 
needs of the agency— 

(a) Cannot be met without that re-
quirement; or 
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(b) Require the use of other than a 
performance-based acquisition (see 
subpart 37.6). 

[66 FR 22085, May 2, 2001; 71 FR 218, Jan. 3, 
2006] 

39.105 Privacy. 
Agencies shall ensure that contracts 

for information technology address 
protection of privacy in accordance 
with the Privacy Act (5 U.S.C. 552a) 
and part 24. In addition, each agency 
shall ensure that contracts for the de-
sign, development, or operation of a 
system of records using commercial in-
formation technology services or infor-
mation technology support services in-
clude the following: 

(a) Agency rules of conduct that the 
contractor and the contractor’s em-
ployees shall be required to follow. 

(b) A list of the anticipated threats 
and hazards that the contractor must 
guard against. 

(c) A description of the safeguards 
that the contractor must specifically 
provide. 

(d) Requirements for a program of 
Government inspection during per-
formance of the contract that will en-
sure the continued efficacy and effi-
ciency of safeguards and the discovery 
and countering of new threats and haz-
ards. 

39.106 Year 2000 compliance. 
When acquiring information tech-

nology that will be required to perform 
date/time processing involving dates 
subsequent to December 31, 1999, agen-
cies shall ensure that solicitations and 
contracts— 

(a)(1) Require the information tech-
nology to be Year 2000 compliant; or 

(2) Require that non-compliant infor-
mation technology be upgraded to be 
Year 2000 compliant prior to the earlier 
of 

(i) The earliest date on which the in-
formation technology may be required 
to perform date/time processing involv-
ing dates later than December 31, 1999, 
or 

(ii) December 31, 1999; and 
(b) As appropriate, describe existing 

information technology that will be 
used with the information technology 
to be acquired and identify whether the 

existing information technology is 
Year 2000 compliant. 

[62 FR 274, Jan. 2, 1997] 

39.107 Contract clause. 
The contracting officer shall insert a 

clause substantially the same as the 
clause at 52.239–1, Privacy or Security 
Safeguards, in solicitations and con-
tracts for information technology 
which require security of information 
technology, and/or are for the design, 
development, or operation of a system 
of records using commercial informa-
tion technology services or support 
services. 

[61 FR 41470, Aug. 8, 1996. Redesignated at 62 
FR 274, Jan. 2, 1997] 

Subpart 39.2—Electronic and 
Information Technology 

SOURCE: 66 FR 20897, Apr. 25, 2001, unless 
otherwise noted. 

39.201 Scope of subpart. 
(a) This subpart implements section 

508 of the Rehabilitation Act of 1973 (29 
U.S.C. 794d), and the Architectural and 
Transportation Barriers Compliance 
Board Electronic and Information 
Technology (EIT) Accessibility Stand-
ards (36 CFR part 1194). 

(b) Further information on section 
508 is available via the Internet at 
http://www.section508.gov. 

(c) When acquiring EIT, agencies 
must ensure that— 

(1) Federal employees with disabil-
ities have access to and use of informa-
tion and data that is comparable to the 
access and use by Federal employees 
who are not individuals with disabil-
ities; and 

(2) Members of the public with dis-
abilities seeking information or serv-
ices from an agency have access to and 
use of information and data that is 
comparable to the access to and use of 
information and data by members of 
the public who are not individuals with 
disabilities. 

39.202 Definition. 
Undue burden, as used in this subpart, 

means a significant difficulty or ex-
pense. 
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39.203 Applicability. 

(a) Unless an exception at 39.204 ap-
plies, acquisitions of EIT supplies and 
services must meet the applicable ac-
cessibility standards at 36 CFR part 
1194. 

(b)(1) Exception determinations are 
required prior to contract award, ex-
cept for indefinite-quantity contracts 
(see paragraph (b)(2) of this section). 

(2) Exception determinations are not 
required prior to award of indefinite- 
quantity contracts, except for require-
ments that are to be satisfied by initial 
award. Contracting offices that award 
indefinite-quantity contracts must in-
dicate to requiring and ordering activi-
ties which supplies and services the 
contractor indicates as compliant, and 
show where full details of compliance 
can be found (e.g., vendor’s or other 
exact website location). 

(3) Requiring and ordering activities 
must ensure supplies or services meet 
the applicable accessibility standards 
at 36 CFR part 1194, unless an exception 
applies, at the time of issuance of task 
or delivery orders. Accordingly, indefi-
nite-quantity contracts may include 
noncompliant items; however, any task 
or delivery order issued for noncompli-
ant items must meet an applicable ex-
ception. 

(c)(1) When acquiring commercial 
items, an agency must comply with 
those accessibility standards that can 
be met with supplies or services that 
are available in the commercial mar-
ketplace in time to meet the agency’s 
delivery requirements. 

(2) The requiring official must docu-
ment in writing the nonavailability, 
including a description of market re-
search performed and which standards 
cannot be met, and provide documenta-
tion to the contracting officer for in-
clusion in the contract file. 

39.204 Exceptions. 

The requirements in 39.203 do not 
apply to EIT that— 

(a) Is purchased in accordance with 
Subpart 13.2 (micro-purchases) prior to 
April 1, 2005. However, for micro-pur-
chases, contracting officers and other 
individuals designated in accordance 
with 1.603–3 are strongly encouraged to 
comply with the applicable accessi-

bility standards to the maximum ex-
tent practicable; 

(b) Is for a national security system; 
(c) Is acquired by a contractor inci-

dental to a contract; 
(d) Is located in spaces frequented 

only by service personnel for mainte-
nance, repair or occasional monitoring 
of equipment; or 

(e) Would impose an undue burden on 
the agency. 

(1) Basis. In determining whether 
compliance with all or part of the ap-
plicable accessibility standards in 36 
CFR part 1194 would be an undue bur-
den, an agency must consider— 

(i) The difficulty or expense of com-
pliance; and 

(ii) Agency resources available to its 
program or component for which the 
supply or service is being acquired. 

(2) Documentation. (i) The requiring 
official must document in writing the 
basis for an undue burden decision and 
provide the documentation to the con-
tracting officer for inclusion in the 
contract file. 

(ii) When acquiring commercial 
items, an undue burden determination 
is not required to address individual 
standards that cannot be met with sup-
plies or service available in the com-
mercial marketplace in time to meet 
the agency delivery requirements (see 
39.203(c)(2) regarding documentation of 
nonavailability). 

[66 FR 20897, Apr. 25, 2001, as amended at 67 
FR 80322, Dec. 31, 2002; 69 FR 59703, Oct. 5, 
2004] 

PART 40 [RESERVED] 

PART 41—ACQUISITION OF UTILITY 
SERVICES 

Subpart 41.1—General 

Sec. 
41.100 Scope of part. 
41.101 Definitions. 
41.102 Applicability. 
41.103 Statutory and delegated authority. 

Subpart 41.2—Acquiring Utility Services 

41.201 Policy. 
41.202 Procedures. 
41.203 GSA assistance. 
41.204 GSA areawide contracts. 
41.205 Separate contracts. 
41.206 Interagency agreements. 
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Subpart 41.3—Requests for Assistance 

41.301 Requirements. 

Subpart 41.4—Administration 

41.401 Monthly and annual review. 
41.402 Rate changes and regulatory inter-

vention. 

Subpart 41.5—Solicitation Provision and 
Contract Clauses 

41.501 Solicitation provision and contract 
clauses. 

Subpart 41.6—Forms 

41.601 Utility services forms. 

Subpart 41.7—Formats 

41.701 Formats for utility service specifica-
tions. 

41.702 Formats for annual utility service re-
view. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 59 FR 67018, Dec. 28, 1994, unless 
otherwise noted. 

Subpart 41.1—General 

41.100 Scope of part. 
This part prescribes policies, proce-

dures, and contract format for the ac-
quisition of utility services. (See 
41.102(b) for services that are excluded 
from this part.) 

41.101 Definitions. 
As used in this part, 
Areawide contract means a contract 

entered into between the General Serv-
ices Administration (GSA) and a util-
ity service supplier to cover utility 
service needs of Federal agencies with-
in the franchise territory of the sup-
plier. Each areawide contract includes 
an ‘‘Authorization’’ form for request-
ing service, connection, disconnection, 
or change in service. 

Authorization means the document 
executed by the ordering agency and 
the utility supplier to order service 
under an areawide contract. 

Connection charge means all non-
recurring costs, whether refundable or 
nonrefundable, to be paid by the Gov-
ernment to the utility supplier for the 
required connecting facilities, which 
are installed, owned, operated, and 

maintained by the utility supplier (see 
Termination liability). 

Delegated agency means an agency 
that has received a written delegation 
of authority from GSA to contract for 
utility services for periods not exceed-
ing ten years (see 41.103(b)). 

Federal Power and Water Marketing 
Agency means a Government entity 
that produces, manages, transports, 
controls, and sells electrical and water 
supply service to customers. 

Franchise territory means a geo-
graphical area that a utility supplier 
has a right to serve based upon a fran-
chise, a certificate of public conven-
ience and necessity, or other legal 
means. 

Intervention means action by GSA or 
a delegated agency to formally partici-
pate in a utility regulatory proceeding 
on behalf of all Federal executive agen-
cies. 

Multiple service locations means the 
various locations or delivery points in 
the utility supplier’s service area to 
which it provides service under a single 
contract. 

Rates may include rate schedules, rid-
ers, rules, terms and conditions of serv-
ice, and other tariff and service 
charges, e.g., facilities use charges. 

Separate contract means a utility 
services contract (other than a GSA 
areawide contract, an Authorization 
under an areawide contract, or an 
interagency agreement) to cover the 
acquisition of utility services. 

Termination liability means a contin-
gent Government obligation to pay a 
utility supplier the unamortized por-
tion of a connection charge and any 
other applicable nonrefundable service 
charge as defined in the contract in the 
event the Government terminates the 
contract before the cost of connection 
facilities has been recovered by the 
utility supplier (see ‘‘Connection 
charge’’). 

Utility service means a service such as 
furnishing electricity, natural or man-
ufactured gas, water, sewerage, ther-
mal energy, chilled water, steam, hot 
water, or high temperature hot water. 
The application of part 41 to other 
services (e.g., rubbish removal, snow 
removal) may be appropriate when the 
acquisition is not subject to the Serv-
ice Contract Act of 1965 (see 37.107). 
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41.102 Applicability. 
(a) Except as provided in paragraph 

(b) of this section, this part applies to 
the acquisition of utility services for 
the Government, including connection 
charges and termination liabilities. 

(b) This part does not apply to— 
(1) Utility services produced, distrib-

uted, or sold by another Federal agen-
cy. In those cases, agencies shall use 
interagency agreements (see 41.206); 

(2) Utility services obtained by pur-
chase, exchange, or otherwise by a Fed-
eral power or water marketing agency 
incident to that agency’s marketing or 
distribution program; 

(3) Cable television (CATV) and tele-
communications services; 

(4) Acquisition of natural or manu-
factured gas when purchased as a com-
modity; 

(5) Acquisition of utilities services in 
foreign countries; 

(6) Acquisition of rights in real prop-
erty, acquisition of public utility fa-
cilities, and on-site equipment needed 
for the facility’s own distribution sys-
tem, or construction/maintenance of 
Government-owned equipment and real 
property; or 

(7) Third party financed shared-sav-
ings projects authorized by 42 U.S.C. 
8287. However, agencies may utilize 
part 41 for any energy savings or pur-
chased utility service directly result-
ing from implementation of a third 
party financed shared-savings project 
under 42 U.S.C. 8287 for periods not to 
exceed 25 years. 

[59 FR 67018, Dec. 28, 1994, as amended at 72 
FR 27385, May 15, 2007] 

41.103 Statutory and delegated au-
thority. 

(a) Statutory authority. (1) The Gen-
eral Services Administration (GSA) is 
authorized by 40 U.S.C. 501 to prescribe 
policies and methods governing the ac-
quisition and supply of utility services 
for Federal agencies. This authority in-
cludes related functions such as man-
aging public utility services and rep-
resenting Federal agencies in pro-
ceedings before Federal and state regu-
latory bodies. GSA is authorized by 40 
U.S.C. 501 to contract for utility serv-
ices for periods not exceeding ten 
years. 

(2) The Department of Defense (DOD) 
is authorized by 10 U.S.C. 2304, and 40 
U.S.C. 474(d)(3) to acquire utility serv-
ices for military facilities. 

(3) The Department of Energy (DOE) 
is authorized by the Department of En-
ergy Organization Act (42 U.S.C. 7251, et 
seq.) to acquire utility services. DOE is 
authorized by the Atomic Energy Act 
of 1954, as amended (42 U.S.C. 2204), to 
enter into new contracts or modify ex-
isting contracts for electric services 
for periods not exceeding 25 years for 
uranium enrichment installations. 

(b) Delegated authority. GSA has dele-
gated its authority to enter into util-
ity service contracts for periods not ex-
ceeding ten years to DOD and DOE, and 
for connection charges only to the De-
partment of Veteran Affairs. Con-
tracting pursuant to this delegated au-
thority shall be consistent with the re-
quirements of this part. Other agencies 
requiring utility service contracts for 
periods over one year, but not exceed-
ing ten years, may request a delegation 
of authority from GSA at the address 
specified in 41.301(a). In keeping with 
its statutory authority, GSA will, as 
necessary, conduct reviews of dele-
gated agencies’ acquisitions of utility 
services to ensure compliance with the 
terms of the delegation and applicable 
laws and regulations. 

(c) Requests for delegations of con-
tracting authority from GSA shall in-
clude a certification from the acquir-
ing agency’s Senior Procurement Exec-
utive that the agency has— 

(1) An established acquisition pro-
gram; 

(2) Personnel technically qualified to 
deal with specialized utilities prob-
lems; and 

(3) The ability to accomplish its own 
pre-award contract review. 

[59 FR 67018, Dec. 28, 1994, as amended at 60 
FR 37777, July 21, 1995; 63 FR 58603, Oct. 30, 
1998; 70 FR 57455, Sept. 30, 2005] 

Subpart 41.2—Acquiring Utility 
Services 

41.201 Policy. 
(a) Subject to paragraph (d) of this 

section, it is the policy of the Federal 
Government that agencies obtain re-
quired utility services from sources of 
supply which are most advantageous to 
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the Government in terms of economy, 
efficiency, reliability, or service. 

(b) Except for acquisitions at or 
below the simplified acquisition 
threshold, agencies shall acquire util-
ity services by a bilateral written con-
tract, which must include the clauses 
required by 41.501, regardless of wheth-
er rates or terms and conditions of 
service are fixed or adjusted by a regu-
latory body. Agencies may not use the 
utility supplier’s forms and clauses to 
avoid the inclusion of provisions and 
clauses required by 41.501 or by statute. 
(See 41.202(c) for procedures to be used 
when the supplier refuses to execute a 
written contract.) 

(c) Specific operating and manage-
ment details, such as procedures for in-
ternal agency contract assistance and 
review, delegations of authority, and 
approval thresholds, may be prescribed 
by an individual agency subject to 
compliance with applicable statutes 
and regulations. 

(d)(1) Section 8093 of the Department 
of Defense Appropriations Act of 1988, 
Pub. L. 100–202, provides that none of 
the funds appropriated by that Act or 
any other Act with respect to any fis-
cal year by any department, agency, or 
instrumentality of the United States, 
may be used for the purchase of elec-
tricity by the Government in any man-
ner that is inconsistent with state law 
governing the providing of electric 
utility service, including state utility 
commission rulings and electric utility 
franchises or service territories estab-
lished pursuant to state statute, state 
regulation, or state-approved terri-
torial agreements. 

(2) The Act does not preclude— 
(i) The head of a Federal agency from 

entering into a contract pursuant to 42 
U.S.C. 8287 (which pertains to the sub-
ject of shared energy savings including 
cogeneration); 

(ii) The Secretary of a military de-
partment from entering into a contract 
pursuant to 10 U.S.C. 2394 (which per-
tains to contracts for energy or fuel for 
military installations including the 
provision and operation of energy pro-
duction facilities); or 

(iii) The Secretary of a military de-
partment from purchasing electricity 
from any provider when the utility or 
utilities having applicable state-ap-

proved franchise or other service au-
thorizations are found by the Secretary 
to be unwilling or unable to meet un-
usual standards for service reliability 
that are necessary for purposes of na-
tional defense. 

(3) Additionally, the head of a Fed-
eral agency may— 

(i) Consistent with applicable state 
law, enter into contracts for the pur-
chase or transfer of electricity to the 
agency by a non-utility, including a 
qualifying facility under the Public 
Utility Regulatory Policies Act of 1978; 

(ii) Enter into an interagency agree-
ment, pursuant to 41.206 and 17.5, with 
a Federal power marketing agency or 
the Tennessee Valley Authority for the 
transfer of electric power to the agen-
cy; and 

(iii) Enter into a contract with an 
electric utility under the authority or 
tariffs of the Federal Energy Regu-
latory Commission. 

(e) Prior to acquiring electric utility 
services on a competitive basis, the 
contracting officer shall determine, 
with the advice of legal counsel, by a 
market survey or any other appro-
priate means, e.g. consultation with 
the state agency responsible for regu-
lating public utilities, that such com-
petition would not be inconsistent with 
state law governing the provision of 
electric utility service, including state 
utility commission rulings and electric 
utility franchises or service territories 
established pursuant to state statute, 
state regulation, or state-approved ter-
ritorial agreements. Proposals from al-
ternative electric suppliers shall pro-
vide a representation that service can 
be provided in a manner consistent 
with section 8093 of Public Law 100–202 
(see 41.201(d)). 

[59 FR 67018, Dec. 28, 1994, as amended at 60 
FR 34759, July 3, 1995; 61 FR 39190, July 26, 
1996; 64 FR 10533, Mar. 4, 1999] 

41.202 Procedures. 
(a) Prior to executing a utility serv-

ice contract, the contracting officer 
shall comply with parts 6 and 7 and 
41.201 (d) and (e). In accordance with 
parts 6 and 7, agencies shall conduct 
market surveys and perform acquisi-
tion planning in order to promote and 
provide for full and open competition 
provided that the contracting officer 
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determines that any resultant contract 
would not be inconsistent with applica-
ble state law governing the provision of 
electric utility services. If competition 
for an entire utility service is not 
available, the market survey may be 
used to determine the availability of 
competitive sources for certain por-
tions of the requirement. The scope of 
the term ‘‘entire utility service’’ in-
cludes the provision of the utility serv-
ice capacity, energy, water, sewage, 
transportation, standby or back-up 
service, transmission and/or distribu-
tion service, quality assurance, system 
reliability, system operation and main-
tenance, metering, and billing. 

(b) In performing a market survey 
(see 7.101), the contracting officer shall 
consider, in addition to alternative 
competitive sources, use of the fol-
lowing: 

(1) GSA areawide contracts (see 
41.204); 

(2) Separate contracts (see 41.205); 
and 

(3) Interagency agreements (see 
41.206). 

(c) When a utility supplier refuses to 
execute a tendered contract as outlined 
in 41.201(b), the agency shall obtain a 
written definite and final refusal 
signed by a corporate officer or other 
responsible official of the supplier (or if 
unobtainable, document any unwritten 
refusal), and transmit this document, 
along with statements of the reasons 
for the refusal and the record of nego-
tiations, to GSA at the address speci-
fied at 41.301(a). Unless urgent and 
compelling circumstances exist, the 
contracting officer shall notify GSA 
prior to acquiring utility services with-
out executing a tendered contract. 
After such notification, the agency 
may proceed with the acquisition and 
pay for the utility service under the 
provisions of 31 U.S.C. 1501(a)(8)— 

(1) By issuing a purchase order in ac-
cordance with 13.302; or 

(2) By ordering the necessary utility 
service and paying for it upon the pres-
entation of an invoice, provided that a 
determination is approved by the head 
of the contracting activity that a writ-
ten contract cannot be obtained and 
that the issuance of a purchase order is 
not feasible. 

(d) When obtaining service without a 
bilateral written contract, the con-
tracting officer shall establish a utility 
history file on each acquisition of util-
ity service provided by a contractor. 
This utility history file shall contain, 
in addition to applicable documents in 
4.803, the following information: 

(1) The unsigned, tendered contract 
and any related letter of transmittal. 

(2) The reasons stated by the utility 
supplier for not executing the tendered 
contract, the record of negotiations, 
and a written definite and final refusal 
by a corporate officer or other respon-
sible official of the supplier (or if 
unobtainable, documentation of un-
written refusal). 

(3) Services to be furnished and the 
estimated annual cost. 

(4) Historical record of any applicable 
connection charges. 

(5) Historical record of any applicable 
ongoing capital credits. 

(6) A copy of the applicable rate 
schedule. 

(e) If the Government obtains utility 
service pursuant to paragraph (c) of 
this section, the contracting officer 
shall, on an annual basis beginning 
from the date of final refusal, take ac-
tion to execute a bilateral written con-
tract. The contracting officer shall 
document the utility history file with 
the efforts made and the agency shall 
notify GSA, in writing, if the utility 
continues to refuse to execute a bilat-
eral contract. 

[59 FR 67018, Dec. 28, 1994, as amended at 62 
FR 64926, Dec. 9, 1997] 

41.203 GSA assistance. 

(a) GSA will, upon request, provide 
technical and acquisition assistance, or 
will delegate its contracting authority 
for the furnishing of the services de-
scribed in this part for any Federal 
agency, mixed-ownership Government 
corporation, the District of Columbia, 
the Senate, the House of Representa-
tives, or the Architect of the Capitol 
and any activity under the Architect’s 
direction. 

(b) Agencies seeking assistance shall 
provide, upon request by GSA, the in-
formation listed in 41.301. 
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41.204 GSA areawide contracts. 
(a) Purpose. GSA enters into areawide 

contracts (see 41.101) for use by Federal 
agencies. Areawide contracts provide a 
pre-established contractual vehicle for 
ordering utility services under the con-
ditions in paragraph (c)(1) of this sec-
tion. 

(b) Features. (1) Areawide contracts 
generally provide for ordering utility 
service at rates approved and/or estab-
lished by a regulatory body and pub-
lished in a tariff or rate schedule. How-
ever, agencies are permitted to nego-
tiate other rates and terms and condi-
tions of service with the supplier (see 
paragraph (c) of this section). Rates 
other than those published may require 
the approval of the regulatory body. 

(2) Areawide contracts are negotiated 
with utility service suppliers for the 
provision of service within the sup-
plier’s franchise territory or service 
area. 

(3) Due to the regulated nature of the 
utility industry, as well as statutory 
restrictions associated with the pro-
curement of electricity (see 41.201(d)), 
competition is typically not available 
within the entire geographical area 
covered by an areawide contract, al-
though it may be available at specific 
locations within the utility’s service 
area. When competing suppliers are 
available, the provisions of paragraph 
(c)(1) of this section apply. 

(c) Procedures for obtaining service. (1) 
Any Federal agency having a require-
ment for utility services within an area 
covered by an areawide contract shall 
acquire services under that areawide 
contract unless— 

(i) Service is available from more 
than one supplier; or 

(ii) The head of the contracting ac-
tivity or designee otherwise determines 
that use of the areawide contract is not 
advantageous to the Government. If 
service is available from more than one 
supplier, service shall be acquired 
using competitive acquisition proce-
dures (see 41.202(a)). The determination 
required by paragraph (c)(1)(ii) of this 
section shall be documented in the con-
tract file with an information copy fur-
nished to GSA at the address in 
41.301(a). 

(2) Each areawide contract includes 
an authorization form for ordering 

service, connection, disconnection, or 
change in service. Upon execution of an 
authorization by the contracting offi-
cer and utility supplier, the utility 
supplier is required to furnish services, 
without further negotiation, at the 
current, applicable published or unpub-
lished rates, unless other rates, and/or 
terms and conditions are separately ne-
gotiated by the Federal agency with 
the supplier. 

(3) The contracting officer shall exe-
cute the Authorization, and attach it 
to a Standard Form (SF) 26, Award/ 
Contract, along with any modifications 
such as connection charges, special fa-
cilities, or service arrangements. The 
contracting officer shall also attach 
any specific fiscal, operational, and ad-
ministrative requirements of the agen-
cy, applicable rate schedules, technical 
information and detailed maps or draw-
ings of delivery points, details on Gov-
ernment ownership, maintenance, or 
repair of facilities, and other informa-
tion deemed necessary to fully define 
the service conditions in the Author-
ization/contract. 

(d) List of areawide contracts. A list of 
current GSA areawide contracts is 
available from the GSA office specified 
at 41.301(a). The list identifies the 
types of services and the geographic 
area served. A copy of the contract 
may also be obtained from this office. 

(e) Notification. Agencies shall pro-
vide GSA at the address specified at 
41.301(a) a copy of each SF 26 and exe-
cuted Authorization issued under an 
areawide contract within 30 days after 
execution. 

41.205 Separate contracts. 

(a) In the absence of an areawide con-
tract or interagency agreement (see 
41.206), agencies shall acquire utility 
services by separate contract subject 
to this part, and subject to agency con-
tracting authority. 

(b) If an agency enters into a sepa-
rate contract, the contracting officer 
shall document the contract file with 
the following information: 

(1) The number of available suppliers. 
(2) Any special equipment, service re-

liability, or facility requirements and 
related costs. 
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(3) The utility supplier’s rates, con-
nection charges, and termination li-
ability. 

(4) Total estimated contract value 
(including costs in subparagraphs (b) 
(2) and (3) of this subsection). 

(5) Any technical or special contract 
terms required. 

(6) Any unusual characteristics of 
services required. 

(7) The utility’s wheeling or trans-
portation policy for utility service. 

(c) If requesting GSA assistance with 
a separate contract, the requesting 
agency shall furnish the technical and 
acquisition data specified in 41.205(b), 
41.301, and such other data as GSA may 
deem necessary. 

(d) A contract exceeding a 1-year pe-
riod, but not exceeding ten years (ex-
cept pursuant to 41.103), may be justi-
fied, and is usually required, where any 
of the following circumstances exist: 

(1) The Government will obtain lower 
rates, larger discounts, or more favor-
able terms and conditions of service; 

(2) A proposed connection charge, 
termination liability, or any other fa-
cilities charge to be paid by the Fed-
eral Government will be reduced or 
eliminated; or 

(3) The utility service supplier re-
fuses to render the desired service ex-
cept under a contract exceeding a 1- 
year period. 

41.206 Interagency agreements. 
Agencies shall use interagency agree-

ments (e.g., consolidated purchase, 
joint use, or cross-service agreements) 
when acquiring utility service or facili-
ties from other Government agencies 
and shall comply with the policies and 
procedures at 17.502–2, The Economy 
Act. 

[75 FR 77737, Dec. 13, 2010] 

Subpart 41.3—Requests for 
Assistance 

41.301 Requirements. 
(a) Requests for delegations of GSA 

contracting authority, assistance with 
a proposed contract as provided in 
41.203, and the submission of other in-
formation required by this part, shall 
be sent or submitted to the General 
Services Administration (GSA) region 

in which service is required. The names 
and locations of GSA regional offices 
are available from the General Services 
Administration, Energy Center of Ex-
pertise, 301 7th Street, SW., Room 4004, 
Washington, DC 20407. 

(b) Requests for contracting assist-
ance for utility services shall be sent 
not later than 120 days prior to the 
date new services are required to com-
mence an existing contract will expire. 
Requests for assistance shall contain 
the following information: 

(1) A technical description or speci-
fication of the type, quantity, and 
quality of service required, and a deliv-
ery schedule. 

(2) A copy of any service proposal or 
proposed contract. 

(3) Copies of all current published or 
unpublished rates of the utility sup-
plier. 

(4) Identification of any unusual fac-
tors affecting the acquisition. 

(5) Identification of all available 
sources or methods of supply, an anal-
ysis of the cost effectiveness of each, 
and a statement of the ability of each 
source to provide the required services, 
including the location and a descrip-
tion of each available supplier’s facili-
ties at the nearest point of service, and 
the cost of providing or obtaining nec-
essary backup and other ancillary serv-
ices. 

(c) For new utility service require-
ments, the agency shall furnish the in-
formation in paragraph (a) of this sec-
tion and the following as applicable: 

(1) The date initial service is re-
quired. 

(2) For the first 12 months of full 
service, estimated maximum demand, 
monthly consumption, other pertinent 
information (e.g., demand side manage-
ment, load or energy management, 
peak shaving, on site generation, load 
shaping), and annual cost of the serv-
ice. 

(3) Known or estimated time schedule 
for growth to ultimate requirements. 

(4) Estimated ultimate maximum de-
mand and ultimate monthly consump-
tion. 

(5) A simple schematic diagram or 
line drawing showing the meter loca-
tions, the location of the new utility 
facilities to be constructed on Federal 
property by the Federal agency, and 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00866 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



857 

Federal Acquisition Regulation 41.402 

any required new connection facilities 
on either side of the delivery point to 
be constructed by the utility supplier 
to provide the new services. 

(6) Accounting and appropriation 
data to cover the required utility serv-
ices and any connection charges re-
quired to be paid by the agency receiv-
ing such utility services. 

(7) The following data concerning 
proposed facilities and related charges 
or costs: 

(i) Proposed refundable or nonrefund-
able connection charge, termination li-
ability, or other facilities charge to be 
paid by the agency, together with a de-
scription of the supplier’s proposed fa-
cilities and estimated construction 
costs, and its rationale for the charge 
(e.g., tariff provisions or policies). 

(ii) A copy of the acquiring agency’s 
estimate to make its own connection 
to the supplier’s facilities through use 
of its own resources or by separate con-
tract. When feasible, the acquiring 
agency shall provide its estimates to 
construct and operate its own utility 
facilities in lieu of participating in a 
cost-sharing construction program 
with the proposed utility supplier. 

(d) For existing utility service, the 
agency shall furnish GSA the informa-
tion in paragraph (b) of this section 
and the following, as applicable: 

(1) A copy of the most recent 12- 
months’ service invoices. 

(2) A tabulation, by month, for the 
most recent 12 months, showing the ac-
tual utility demands, consumption, 
connection charges, fuel adjustment 
charges, and the average monthly cost 
per unit of consumption. 

(3) An estimate, by month, for the 
next 12 months, showing the estimated 
maximum demands, monthly consump-
tion, other pertinent information (e.g., 
demand side management, load or en-
ergy management, peak shaving, on 
site generation, load shaping), and an-
nual cost of the service. 

(4) Accounting and appropriation 
data to cover the costs for the continu-
ation of utility services. 

(5) A statement noting whether the 
transformer, or other system compo-
nents, on either side of the delivery 
point are owned by the Federal agency 
or the utility supplier, and if the me-

tering is on the primary or secondary 
side of the transformer. 

[69 FR 76358, Dec. 20, 2004] 

Subpart 41.4—Administration 

41.401 Monthly and annual review. 

Agencies shall review utility service 
invoices on a monthly basis and all 
utility accounts, with annual values 
exceeding the simplified acquisition 
threshold, on an annual basis. Annual 
reviews of accounts with annual values 
at or below the simplified acquisition 
threshold shall be conducted when 
deemed advantageous to the Govern-
ment. The purpose of the monthly re-
view is to ensure the accuracy of util-
ity service invoices. The purpose of the 
annual review is to ensure that the 
utility supplier is furnishing the serv-
ices to each facility under the utility’s 
most economical, applicable rate and 
to examine competitive markets for 
more advantageous service offerings. 
The annual review shall be based upon 
the facility’s usage, conditions and 
characteristics of service at each indi-
vidual delivery point for the most re-
cent 12 months. If a more advantageous 
rate is appropriate, the Federal agency 
shall request the supplier to make such 
rate change immediately. 

[59 FR 67018, Dec. 28, 1994, as amended at 60 
FR 34759, July 3, 1995] 

41.402 Rate changes and regulatory 
intervention. 

(a) When a change is proposed to 
rates or terms and conditions of service 
to the Government, the agency shall 
promptly determine whether the pro-
posed change is reasonable, justified, 
and not discriminatory. 

(b) If a change is proposed to rates or 
terms and conditions of service that 
may be of interest to other Federal 
agencies, and intervention before a reg-
ulatory body is considered justified, 
the matter shall be referred to GSA. 
The agency may request from GSA a 
delegation of authority for the agency 
to intervene on behalf of the consumer 
interests of the Federal executive 
agencies (see 41.301). 
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(c) Pursuant to 52.241–7, Change in 
Rates or Terms and Conditions of Serv-
ice for Regulated Services, if a regu-
latory body approves a rate change, 
any rate change shall be made a part of 
the contract by unilateral contract 
modification or otherwise documented 
in accordance with agency procedures. 
The approved applicable rate shall be 
effective on the date determined by the 
regulatory body and resulting rates 
and charges shall be paid promptly to 
avoid late payment provisions. Copies 
of the modification containing the ap-
proved rate change shall be sent to the 
agency’s paying office or office respon-
sible for verifying billed amounts (see 
41.401). 

(d) If the utility supplier is not regu-
lated and the rates, terms, and condi-
tions of service are subject to negotia-
tion pursuant to the clause at 52.241–8, 
Change in Rates or Terms and Condi-
tions of Service for Unregulated Serv-
ices, any rate change shall be made a 
part of the contract by contract modi-
fication, with copies sent to the agen-
cy’s paying office or office responsible 
for verifying billed amounts. 

Subpart 41.5—Solicitation 
Provision and Contract Clauses 

41.501 Solicitation provision and con-
tract clauses. 

(a) Because the terms and conditions 
under which utility suppliers furnish 
service may vary from area to area, the 
differences may influence the terms 
and conditions appropriate to a par-
ticular utility’s contracting situation. 
To accommodate requirements that are 
peculiar to the contracting situation, 
this section prescribes provisions and 
clauses on a ‘‘substantially the same 
as’’ basis (see 52.101) which permits the 
contracting officer to prepare and uti-
lize variations of the prescribed provi-
sion and clauses in accordance with 
agency procedures. 

(b) The contracting officer shall in-
sert in solicitations for utility services 
a provision substantially the same as 
the provision at 52.241–1, Electric Serv-
ice Territory Compliance Representa-
tion, when proposals from alternative 
electric suppliers are sought. 

(c) The contracting officer shall in-
sert in solicitations and contracts for 

utility services clauses substantially 
the same as the clauses at— 

(1) 52.241–2, Order of Precedence— 
Utilities; 

(2) 52.241–3, Scope and Duration of 
Contract; 

(3) 52.241–4, Change in Class of Serv-
ice; 

(4) 52.241–5, Contractor’s Facilities; 
and 

(5) 52.241–6, Service Provisions. 
(d) The contracting officer shall in-

sert clauses substantially the same as 
the clauses listed below in solicitations 
and contracts under the prescribed con-
ditions— 

(1) 52.241–7, Change in Rates or Terms 
and Conditions of Service for Regu-
lated Services, when the utility serv-
ices are subject to a regulatory body. 
(Except for GSA areawide contracts, 
the contracting officer shall insert in 
the blank space provided in the clause 
the name of the contracting officer. 
For GSA areawide contracts, the con-
tracting officer shall insert the fol-
lowing: ‘‘GSA and each areawide cus-
tomer with annual billings that exceed 
$250,000.’’) 

(2) 52.241–8, Change in Rates or Terms 
and Conditions of Service for Unregu-
lated Services, when the utility serv-
ices are not subject to a regulatory 
body. 

(3) 52.241–9, Connection Charge, when 
a refundable connection charge is re-
quired to be paid by the Government to 
compensate the contractor for fur-
nishing additional facilities necessary 
to supply service. (Use Alternate I to 
the clause if a nonrefundable charge is 
to be paid. When conditions require the 
incorporation of a nonrecurring, non-
refundable service charge or a termi-
nation liability, see paragraphs (d)(6) 
and (d)(4) of this section.) 

(4) 52.241–10, Termination Liability, 
when payment is to be made to the 
contractor upon termination of service 
in conjunction with or in lieu of a con-
nection charge upon completion of the 
facilities. 

(5) 52.241–11, Multiple Service Loca-
tions (as defined in 41.101), when pro-
viding for possible alternative service 
locations, except under areawide con-
tracts, is required. 

(6) 52.241–12, Nonrefundable, Non-
recurring Service Charge, when the 
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Government is required to pay a non-
refundable, nonrecurring membership 
fee, a charge for initiation of service, 
or a contribution for the cost of facili-
ties construction. The Government 
may provide for inclusion of such 
agreed amount or fee as a part of the 
connection charge, a part of the initial 
payment for services, or as periodic 
payments to fulfill the Government’s 
obligation. 

(7) 52.241–13, Capital Credits, when 
the Federal Government is a member 
of a cooperative and is entitled to cap-
ital credits, consistent with the bylaws 
and governing documents of the coop-
erative. 

(e) Depending on the conditions that 
are appropriate for each acquisition, 
the contracting officer shall also insert 
in solicitations and contracts for util-
ity services the provisions and clauses 
prescribed elsewhere in the FAR. 

[59 FR 67018, Dec. 28, 1994, as amended at 60 
FR 14377, Mar. 17, 1995] 

Subpart 41.6—Forms 
41.601 Utility services forms. 

(a) If acquiring utility services under 
other than an areawide contract, a pur-
chase order, or an interagency agree-
ment, the Standard Form (SF) 33, So-
licitation, Offer and Award; SF 26, 
Award/Contract; or SF 1447, Solicita-
tion/Contract, shall be used. 

(b) The contracting officer shall in-
corporate the applicable rate schedule 
in each contract, purchase order or 
modification. 

Subpart 41.7—Formats 
41.701 Formats for utility service spec-

ifications. 
(a) The following specification for-

mats for use in acquiring utility serv-

ices are available from the address 
specified at 41.301(a) and may be used 
and modified at the agency’s discre-
tion: 

(1) Electric service. 
(2) Water service. 
(3) Steam service. 
(4) Sewage service. 
(5) Natural gas service. 
(b) Contracting officers may modify 

the specification format referenced in 
paragraph (a) of this section and attach 
technical items, details on Government 
ownership of equipment and real prop-
erty and maintenance or repair obliga-
tions, maps or drawings of delivery 
points, and other information deemed 
necessary to fully define the service 
conditions. 

(c) The specifications and attach-
ments (see paragraph (b) of this sec-
tion) shall be inserted in Section C of 
the utility service solicitation and con-
tract. 

[59 FR 67018, Dec. 28, 1994, as amended at 72 
FR 27385, May 15, 2007] 

41.702 Formats for annual utility serv-
ice review. 

(a) Formats for use in conducting an-
nual reviews of the following utility 
services are available from the address 
specified at 41.301(a) and may be used 
at the agency’s discretion: 

(1) Electric service. 
(2) Gas service. 
(3) Water and sewage service. 
(b) Contracting officers may modify 

the annual utility service review for-
mat as necessary to fully cover the 
service used. 
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