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(2) In initiating requests for addi-
tional information, the contracting of-
ficer shall fix an appropriate time for 
bidders to conclude discussions, if any, 
submit all additional information, and 
incorporate such additional informa-
tion as part of their proposals sub-
mitted. Such time may be extended in 
the discretion of the contracting offi-
cer. If the additional information in-
corporated as part of a proposal within 
the final time fixed by the contracting 
officer establishes that the proposal is 
acceptable, it shall be so categorized. 
Otherwise, it shall be categorized as 
unacceptable. 

(g) When a technical proposal is 
found unacceptable (either initially or 
after clarification), the contracting of-
ficer shall promptly notify the offeror 
of the basis of the determination and 
that a revision of the proposal will not 
be considered. Upon written request, 
the contracting officer shall debrief un-
successful offerors (see 15.505 and 
15.506). 

(h) Late technical proposals are gov-
erned by 15.208 (b), (c), and (f). 

(i) If it is necessary to discontinue 
two-step sealed bidding, the con-
tracting officer shall include a state-
ment of the facts and circumstances in 
the contract file. Each offeror shall be 
notified in writing. When step one re-
sults in no acceptable technical pro-
posal or only one acceptable technical 
proposal, the acquisition may be con-
tinued by negotiation. 

[48 FR 42171, Sept. 19, 1983, as amended at 50 
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 51 FR 2649, Jan. 17, 1986; 56 FR 41733, 
Aug. 22, 1991; 60 FR 42654, Aug. 16, 1995; 61 FR 
69289, Dec. 31, 1996; 62 FR 51270, Sept. 30, 1997; 
64 FR 51839, Sept. 24, 1999; 68 FR 43856, July 
24, 2003] 

14.503–2 Step two. 
(a) Sealed bidding procedures shall be 

followed except that invitations for 
bids shall— 

(1) Be issued only to those offerors 
submitting acceptable technical pro-
posals in step one; 

(2) Include the provision prescribed in 
14.201–6(t); 

(3) Prominently state that the bidder 
shall comply with the specifications 
and the bidder’s technical proposal; 
and 

(4) Not be synopsized through the 
Governmentwide point of entry (GPE) 
as an acquisition opportunity nor pub-
licly posted (see 5.101(a)). 

(b) The names of firms that sub-
mitted acceptable proposals in step one 
will be listed through the GPE for the 
benefit of prospective subcontractors 
(see 5.207). 

[48 FR 42171, Sept. 19, 1983, as amended at 50 
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 56 FR 15149, Apr. 15, 1991; 66 FR 27413, 
May 16, 2001; 68 FR 56679, Oct. 1, 2003] 

PART 15—CONTRACTING BY 
NEGOTIATION 

Sec. 
15.000 Scope of part. 
15.001 Definitions. 
15.002 Types of negotiated acquisition. 

Subpart 15.1—Source Selection Processes 
and Techniques 

15.100 Scope of subpart. 
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15.101–1 Tradeoff process. 
15.101–2 Lowest price technically acceptable 

source selection process. 
15.102 Oral presentations. 

Subpart 15.2—Solicitation and Receipt of 
Proposals and Information 

15.200 Scope of subpart. 
15.201 Exchanges with industry before re-

ceipt of proposals. 
15.202 Advisory multi-step process. 
15.203 Requests for proposals. 
15.204 Contract format. 
15.204–1 Uniform contract format. 

TABLE 15–1—UNIFORM CONTRACT FORMAT 

15.204–2 Part I—The Schedule. 
15.204–3 Part II—Contract Clauses. 
15.204–4 Part III—List of Documents, Exhib-

its, and Other Attachments. 
15.204–5 Part IV—Representations and In-

structions. 
15.205 Issuing solicitations. 
15.206 Amending the solicitation. 
15.207 Handling proposals and information. 
15.208 Submission, modification, revision, 

and withdrawal of proposals. 
15.209 Solicitation provisions and contract 

clauses. 
15.210 Forms. 

Subpart 15.3—Source Selection 

15.300 Scope of subpart. 
15.301 [Reserved] 
15.302 Source selection objective. 
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15.303 Responsibilities. 
15.304 Evaluation factors and significant 

subfactors. 
15.305 Proposal evaluation. 
15.306 Exchanges with offerors after receipt 

of proposals. 
15.307 Proposal revisions. 
15.308 Source selection decision. 

Subpart 15.4—Contract Pricing 

15.400 Scope of subpart. 
15.401 Definitions. 
15.402 Pricing policy. 
15.403 Obtaining certified cost or pricing 

data. 
15.403–1 Prohibition on obtaining certified 

cost or pricing data (10 U.S.C. 2306a and 
41 U.S.C. 254b). 

15.403–2 Other circumstances where cer-
tified cost or pricing data are not re-
quired. 

15.403–3 Requiring data other than certified 
cost or pricing data. 

15.403–4 Requiring certified cost or pricing 
data (10 U.S.C. 2306a and 41 U.S.C. 254b). 

15.403–5 Instructions for submission of cer-
tified cost or pricing data and data other 
than certified cost or pricing data. 

15.404 Proposal analysis. 
15.404–1 Proposal analysis techniques. 
15.404–2 Data to support proposal analysis. 
15.404–3 Subcontract pricing considerations. 
15.404–4 Profit. 
15.405 Price negotiation. 
15.406 Documentation. 
15.406–1 Prenegotiation objectives. 
15.406–2 Certificate of current cost or pric-

ing data. 
15.406–3 Documenting the negotiation. 
15.407 Special cost or pricing areas. 
15.407–1 Defective certified cost or pricing 

data. 
15.407–2 Make-or-buy programs. 
15.407–3 Forward pricing rate agreements. 
15.407–4 Should-cost review. 
15.407–5 Estimating systems. 
15.408 Solicitation provisions and contract 

clauses. 

Subpart 15.5—Preaward, Award, and 
Postaward Notifications, Protests, and 
Mistakes 

15.501 Definition. 
15.502 Applicability. 
15.503 Notifications to unsuccessful offerors. 
15.504 Award to successful offeror. 
15.505 Preaward debriefing of offerors. 
15.506 Postaward debriefing of offerors. 
15.507 Protests against award. 
15.508 Discovery of mistakes. 
15.509 Forms. 

Subpart 15.6—Unsolicited Proposals 

15.600 Scope of subpart. 

15.601 Definitions. 
15.602 Policy. 
15.603 General. 
15.604 Agency points of contact. 
15.605 Content of unsolicited proposals. 
15.606 Agency procedures. 
15.606–1 Receipt and initial review. 
15.606–2 Evaluation. 
15.607 Criteria for acceptance and negotia-

tion of an unsolicited proposal. 
15.608 Prohibitions. 
15.609 Limited use of data. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 51 U.S.C. 20113. 

SOURCE: 62 FR 51230, Sept. 30, 1997, unless 
otherwise noted. 

15.000 Scope of part. 
This part prescribes policies and pro-

cedures governing competitive and 
noncompetitive negotiated acquisi-
tions. A contract awarded using other 
than sealed bidding procedures is a ne-
gotiated contract (see 14.101). 

15.001 Definitions. 
As used in this part— 
Deficiency is a material failure of a 

proposal to meet a Government re-
quirement or a combination of signifi-
cant weaknesses in a proposal that in-
creases the risk of unsuccessful con-
tract performance to an unacceptable 
level. 

Proposal modification is a change 
made to a proposal before the solicita-
tion closing date and time, or made in 
response to an amendment, or made to 
correct a mistake at any time before 
award. 

Proposal revision is a change to a pro-
posal made after the solicitation clos-
ing date, at the request of or as allowed 
by a contracting officer, as the result 
of negotiations. 

Weakness means a flaw in the pro-
posal that increases the risk of unsuc-
cessful contract performance. A ‘‘sig-
nificant weakness’’ in the proposal is a 
flaw that appreciably increases the 
risk of unsuccessful contract perform-
ance. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001] 

15.002 Types of negotiated acquisition. 
(a) Sole source acquisitions. When con-

tracting in a sole source environment, 
the request for proposals (RFP) should 
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be tailored to remove unnecessary in-
formation and requirements; e.g., eval-
uation criteria and voluminous pro-
posal preparation instructions. 

(b) Competitive acquisitions. When con-
tracting in a competitive environment, 
the procedures of this part are intended 
to minimize the complexity of the so-
licitation, the evaluation, and the 
source selection decision, while main-
taining a process designed to foster an 
impartial and comprehensive evalua-
tion of offerors’ proposals, leading to 
selection of the proposal representing 
the best value to the Government (see 
2.101). 

Subpart 15.1—Source Selection 
Processes and Techniques 

15.100 Scope of subpart. 
This subpart describes some of the 

acquisition processes and techniques 
that may be used to design competitive 
acquisition strategies suitable for the 
specific circumstances of the acquisi-
tion. 

15.101 Best value continuum. 
An agency can obtain best value in 

negotiated acquisitions by using any 
one or a combination of source selec-
tion approaches. In different types of 
acquisitions, the relative importance 
of cost or price may vary. For example, 
in acquisitions where the requirement 
is clearly definable and the risk of un-
successful contract performance is 
minimal, cost or price may play a dom-
inant role in source selection. The less 
definitive the requirement, the more 
development work required, or the 
greater the performance risk, the more 
technical or past performance consid-
erations may play a dominant role in 
source selection. 

15.101–1 Tradeoff process. 
(a) A tradeoff process is appropriate 

when it may be in the best interest of 
the Government to consider award to 
other than the lowest priced offeror or 
other than the highest technically 
rated offeror. 

(b) When using a tradeoff process, the 
following apply: 

(1) All evaluation factors and signifi-
cant subfactors that will affect con-
tract award and their relative impor-

tance shall be clearly stated in the so-
licitation; and 

(2) The solicitation shall state wheth-
er all evaluation factors other than 
cost or price, when combined, are sig-
nificantly more important than, ap-
proximately equal to, or significantly 
less important than cost or price. 

(c) This process permits tradeoffs 
among cost or price and non-cost fac-
tors and allows the Government to ac-
cept other than the lowest priced pro-
posal. The perceived benefits of the 
higher priced proposal shall merit the 
additional cost, and the rationale for 
tradeoffs must be documented in the 
file in accordance with 15.406. 

15.101–2 Lowest price technically ac-
ceptable source selection process. 

(a) The lowest price technically ac-
ceptable source selection process is ap-
propriate when best value is expected 
to result from selection of the tech-
nically acceptable proposal with the 
lowest evaluated price. 

(b) When using the lowest price tech-
nically acceptable process, the fol-
lowing apply: 

(1) The evaluation factors and signifi-
cant subfactors that establish the re-
quirements of acceptability shall be set 
forth in the solicitation. Solicitations 
shall specify that award will be made 
on the basis of the lowest evaluated 
price of proposals meeting or exceeding 
the acceptability standards for non- 
cost factors. If the contracting officer 
documents the file pursuant to 
15.304(c)(3)(iii), past performance need 
not be an evaluation factor in lowest 
price technically acceptable source se-
lections. If the contracting officer 
elects to consider past performance as 
an evaluation factor, it shall be evalu-
ated in accordance with 15.305. How-
ever, the comparative assessment in 
15.305(a)(2)(i) does not apply. If the con-
tracting officer determines that a 
small business’ past performance is not 
acceptable, the matter shall be referred 
to the Small Business Administration 
for a Certificate of Competency deter-
mination, in accordance with the pro-
cedures contained in subpart 19.6 and 15 
U.S.C. 637(b)(7)). 

(2) Tradeoffs are not permitted. 
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(3) Proposals are evaluated for ac-
ceptability but not ranked using the 
non-cost/price factors. 

(4) Exchanges may occur (see 15.306). 

[62 FR 51230, Sept. 30, 1997, as amended at 64 
FR 72443, Dec. 27, 1999; 74 FR 2746, Jan. 15, 
2009] 

15.102 Oral presentations. 
(a) Oral presentations by offerors as 

requested by the Government may sub-
stitute for, or augment, written infor-
mation. Use of oral presentations as a 
substitute for portions of a proposal 
can be effective in streamlining the 
source selection process. Oral presen-
tations may occur at any time in the 
acquisition process, and are subject to 
the same restrictions as written infor-
mation, regarding timing (see 15.208) 
and content (see 15.306). Oral presen-
tations provide an opportunity for dia-
logue among the parties. Pre-recorded 
videotaped presentations that lack 
real-time interactive dialogue are not 
considered oral presentations for the 
purposes of this section, although they 
may be included in offeror submissions, 
when appropriate. 

(b) The solicitation may require each 
offeror to submit part of its proposal 
through oral presentations. However, 
representations and certifications shall 
be submitted as required in the FAR 
provisions at 52.204–8(d) or 52.212–3(b), 
and a signed offer sheet (including any 
exceptions to the Government’s terms 
and conditions) shall be submitted in 
writing. 

(c) Information pertaining to areas 
such as an offeror’s capability, past 
performance, work plans or ap-
proaches, staffing resources, transition 
plans, or sample tasks (or other types 
of tests) may be suitable for oral pres-
entations. In deciding what informa-
tion to obtain through an oral presen-
tation, consider the following: 

(1) The Government’s ability to ade-
quately evaluate the information; 

(2) The need to incorporate any infor-
mation into the resultant contract; 

(3) The impact on the efficiency of 
the acquisition; and 

(4) The impact (including cost) on 
small businesses. In considering the 
costs of oral presentations, contracting 
officers should also consider alter-
natives to on-site oral presentations 

(e.g., teleconferencing, video tele-
conferencing). 

(d) When oral presentations are re-
quired, the solicitation shall provide 
offerors with sufficient information to 
prepare them. Accordingly, the solici-
tation may describe— 

(1) The types of information to be 
presented orally and the associated 
evaluation factors that will be used; 

(2) The qualifications for personnel 
that will be required to provide the 
oral presentation(s); 

(3) The requirements for, and any 
limitations and/or prohibitions on, the 
use of written material or other media 
to supplement the oral presentations; 

(4) The location, date, and time for 
the oral presentations; 

(5) The restrictions governing the 
time permitted for each oral presen-
tation; and 

(6) The scope and content of ex-
changes that may occur between the 
Government’s participants and the 
offeror’s representatives as part of the 
oral presentations, including whether 
or not discussions (see 15.306(d)) will be 
permitted during oral presentations. 

(e) The contracting officer shall 
maintain a record of oral presentations 
to document what the Government re-
lied upon in making the source selec-
tion decision. The method and level of 
detail of the record (e.g., videotaping, 
audio tape recording, written record, 
Government notes, copies of offeror 
briefing slides or presentation notes) 
shall be at the discretion of the source 
selection authority. A copy of the 
record placed in the file may be pro-
vided to the offeror. 

(f) When an oral presentation in-
cludes information that the parties in-
tend to include in the contract as ma-
terial terms or conditions, the informa-
tion shall be put in writing. Incorpora-
tion by reference of oral statements is 
not permitted. 

(g) If, during an oral presentation, 
the Government conducts discussions 
(see 15.306(d)), the Government must 
comply with 15.306 and 15.307. 

[62 FR 51230, Sept. 30, 1997, as amended at 71 
FR 57363, Sept. 28, 2006; 72 FR 63078, Nov. 7, 
2007; 73 FR 33638, June 12, 2008; 74 FR 2729, 
Jan. 15, 2009] 
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Subpart 15.2—Solicitation and Re-
ceipt of Proposals and Infor-
mation 

15.200 Scope of subpart. 
This subpart prescribes policies and 

procedures for— 
(a) Exchanging information with in-

dustry prior to receipt of proposals; 
(b) Preparing and issuing requests for 

proposals (RFPs) and requests for in-
formation (RFIs); and 

(c) Receiving proposals and informa-
tion. 

15.201 Exchanges with industry before 
receipt of proposals. 

(a) Exchanges of information among 
all interested parties, from the earliest 
identification of a requirement 
through receipt of proposals, are en-
couraged. Any exchange of information 
must be consistent with procurement 
integrity requirements (see 3.104). In-
terested parties include potential 
offerors, end users, Government acqui-
sition and supporting personnel, and 
others involved in the conduct or out-
come of the acquisition. 

(b) The purpose of exchanging infor-
mation is to improve the under-
standing of Government requirements 
and industry capabilities, thereby al-
lowing potential offerors to judge 
whether or how they can satisfy the 
Government’s requirements, and en-
hancing the Government’s ability to 
obtain quality supplies and services, 
including construction, at reasonable 
prices, and increase efficiency in pro-
posal preparation, proposal evaluation, 
negotiation, and contract award. 

(c) Agencies are encouraged to pro-
mote early exchanges of information 
about future acquisitions. An early ex-
change of information among industry 
and the program manager, contracting 
officer, and other participants in the 
acquisition process can identify and re-
solve concerns regarding the acquisi-
tion strategy, including proposed con-
tract type, terms and conditions, and 
acquisition planning schedules; the fea-
sibility of the requirement, including 
performance requirements, statements 
of work, and data requirements; the 
suitability of the proposal instructions 
and evaluation criteria, including the 
approach for assessing past perform-

ance information; the availability of 
reference documents; and any other in-
dustry concerns or questions. Some 
techniques to promote early exchanges 
of information are— 

(1) Industry or small business con-
ferences; 

(2) Public hearings; 
(3) Market research, as described in 

part 10; 
(4) One-on-one meetings with poten-

tial offerors (any that are substantially 
involved with potential contract terms 
and conditions should include the con-
tracting officer; also see paragraph (f) 
of this section regarding restrictions 
on disclosure of information); 

(5) Presolicitation notices; 
(6) Draft RFPs; 
(7) RFIs; 
(8) Presolicitation or preproposal 

conferences; and 
(9) Site visits. 
(d) The special notices of procure-

ment matters at 5.205(c), or electronic 
notices, may be used to publicize the 
Government’s requirement or solicit 
information from industry. 

(e) RFIs may be used when the Gov-
ernment does not presently intend to 
award a contract, but wants to obtain 
price, delivery, other market informa-
tion, or capabilities for planning pur-
poses. Responses to these notices are 
not offers and cannot be accepted by 
the Government to form a binding con-
tract. There is no required format for 
RFIs. 

(f) General information about agency 
mission needs and future requirements 
may be disclosed at any time. After re-
lease of the solicitation, the con-
tracting officer must be the focal point 
of any exchange with potential 
offerors. When specific information 
about a proposed acquisition that 
would be necessary for the preparation 
of proposals is disclosed to one or more 
potential offerors, that information 
must be made available to the public as 
soon as practicable, but no later than 
the next general release of informa-
tion, in order to avoid creating an un-
fair competitive advantage. Informa-
tion provided to a potential offeror in 
response to its request must not be dis-
closed if doing so would reveal the po-
tential offeror’s confidential business 
strategy, and is protected under 3.104 
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or subpart 24.2. When conducting a 
presolicitation or preproposal con-
ference, materials distributed at the 
conference should be made available to 
all potential offerors, upon request. 

[62 FR 51230, Sept. 30, 1997, as amended at 67 
FR 13056, Mar. 20, 2002] 

15.202 Advisory multi-step process. 
(a) The agency may publish a 

presolicitation notice (see 5.204) that 
provides a general description of the 
scope or purpose of the acquisition and 
invites potential offerors to submit in-
formation that allows the Government 
to advise the offerors about their po-
tential to be viable competitors. The 
presolicitation notice should identify 
the information that must be sub-
mitted and the criteria that will be 
used in making the initial evaluation. 
Information sought may be limited to 
a statement of qualifications and other 
appropriate information (e.g., proposed 
technical concept, past performance, 
and limited pricing information). At a 
minimum, the notice shall contain suf-
ficient information to permit a poten-
tial offeror to make an informed deci-
sion about whether to participate in 
the acquisition. This process should 
not be used for multi-step acquisitions 
where it would result in offerors being 
required to submit identical informa-
tion in response to the notice and in re-
sponse to the initial step of the acqui-
sition. 

(b) The agency shall evaluate all re-
sponses in accordance with the criteria 
stated in the notice, and shall advise 
each respondent in writing either that 
it will be invited to participate in the 
resultant acquisition or, based on the 
information submitted, that it is un-
likely to be a viable competitor. The 
agency shall advise respondents consid-
ered not to be viable competitors of the 
general basis for that opinion. The 
agency shall inform all respondents 
that, notwithstanding the advice pro-
vided by the Government in response 
to their submissions, they may partici-
pate in the resultant acquisition. 

15.203 Requests for proposals. 
(a) Requests for proposals (RFPs) are 

used in negotiated acquisitions to com-
municate Government requirements to 
prospective contractors and to solicit 

proposals. RFPs for competitive acqui-
sitions shall, at a minimum, describe 
the— 

(1) Government’s requirement; 
(2) Anticipated terms and conditions 

that will apply to the contract: 
(i) The solicitation may authorize 

offerors to propose alternative terms 
and conditions, including the contract 
line item number (CLIN) structure; and 

(ii) When alternative CLIN structures 
are permitted, the evaluation approach 
should consider the potential impact 
on other terms and conditions or the 
requirement (e.g., place of performance 
or payment and funding requirements) 
(see 15.206); 

(3) Information required to be in the 
offeror’s proposal; and 

(4) Factors and significant subfactors 
that will be used to evaluate the pro-
posal and their relative importance. 

(b) An RFP may be issued for OMB 
Circular A–76 studies. See subpart 7.3 
for additional information regarding 
cost comparisons between Government 
and contractor performance. 

(c) Electronic commerce may be used 
to issue RFPs and to receive proposals, 
modifications, and revisions. In this 
case, the RFP shall specify the elec-
tronic commerce method(s) that 
offerors may use (see subpart 4.5). 

(d) Contracting officers may issue 
RFPs and/or authorize receipt of pro-
posals, modifications, or revisions by 
facsimile. 

(1) In deciding whether or not to use 
facsimiles, the contracting officer 
should consider factors such as— 

(i) Anticipated proposal size and vol-
ume; 

(ii) Urgency of the requirement; 
(iii) Availability and suitability of 

electronic commerce methods; and 
(iv) Adequacy of administrative pro-

cedures and controls for receiving, 
identifying, recording, and safe-
guarding facsimile proposals, and en-
suring their timely delivery to the des-
ignated proposal delivery location. 

(2) If facsimile proposals are author-
ized, contracting officers may request 
offeror(s) to provide the complete, 
original signed proposal at a later date. 

(e) Letter RFPs may be used in sole 
source acquisitions and other appro-
priate circumstances. Use of a letter 
RFP does not relieve the contracting 
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officer from complying with other FAR 
requirements. Letter RFPs should be 
as complete as possible and, at a min-
imum, should contain the following: 

(1) RFP number and date; 
(2) Name, address (including elec-

tronic address and facsimile address, if 
appropriate), and telephone number of 
the contracting officer; 

(3) Type of contract contemplated; 
(4) Quantity, description, and re-

quired delivery dates for the item; 
(5) Applicable certifications and rep-

resentations; 
(6) Anticipated contract terms and 

conditions; 
(7) Instructions to offerors and eval-

uation criteria for other than sole 
source actions; 

(8) Proposal due date and time; and 
(9) Other relevant information; e.g., 

incentives, variations in delivery 
schedule, cost proposal support, and 
data requirements. 

(f) Oral RFPs are authorized when 
processing a written solicitation would 
delay the acquisition of supplies or 
services to the detriment of the Gov-
ernment and a notice is not required 
under 5.202 (e.g., perishable items and 
support of contingency operations or 
other emergency situations). Use of an 
oral RFP does not relieve the con-
tracting officer from complying with 
other FAR requirements. 

(1) The contract files supporting oral 
solicitations should include— 

(i) A description of the requirement; 
(ii) Rationale for use of an oral solic-

itation; 
(iii) Sources solicited, including the 

date, time, name of individuals con-
tacted, and prices offered; and 

(iv) The solicitation number provided 
to the prospective offerors. 

(2) The information furnished to po-
tential offerors under oral solicitations 
should include appropriate items from 
paragraph (e) of this section. 

15.204 Contract format. 
The use of a uniform contract format 

facilitates preparation of the solicita-
tion and contract as well as reference 
to, and use of, those documents by 
offerors, contractors, and contract ad-
ministrators. The uniform contract 
format need not be used for the fol-
lowing: 

(a) Construction and architect-engi-
neer contracts (see part 36). 

(b) Subsistence contracts. 
(c) Supplies or services contracts re-

quiring special contract formats pre-
scribed elsewhere in this part that are 
inconsistent with the uniform format. 

(d) Letter requests for proposals (see 
15.203(e)). 

(e) Contracts exempted by the agency 
head or designee. 

15.204–1 Uniform contract format. 
(a) Contracting officers shall prepare 

solicitations and resulting contracts 
using the uniform contract format out-
lined in Table 15–1 of this subsection. 

(b) Solicitations using the uniform 
contract format shall include Parts I, 
II, III, and IV (see 15.204–2 through 
15.204–5). Upon award, contracting offi-
cers shall not physically include Part 
IV in the resulting contract, but shall 
retain it in the contract file. (See 
4.1201(c).) Section K shall be incor-
porated by reference in the contract. 

TABLE 15–1—UNIFORM CONTRACT FORMAT 

Section Title 

Part I—The Schedule 

A ........ Solicitation/contract form. 
B ........ Supplies or services and prices/costs. 
C ........ Description/specifications/statement of work. 
D ........ Packaging and marking. 
E ........ Inspection and acceptance. 
F ........ Deliveries or performance. 
G ........ Contract administration data. 
H ........ Special contract requirements. 

Part II—Contract Clauses 

I .......... Contract clauses. 

Part III—List of Documents, Exhibits, and Other 
Attachments 

J ......... List of attachments. 

Part IV—Representations and Instructions 

K ........ Representations, certifications, and other state-
ments of offerors or respondents. 

L ......... Instructions, conditions, and notices to offerors or 
respondents. 

M ........ Evaluation factors for award. 

[62 FR 51230, Sept. 30, 1997, as amended at 71 
FR 57363, Sept. 28, 2006] 

15.204–2 Part I—The Schedule. 
The contracting officer shall prepare 

the contract Schedule as follows: 
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(a) Section A, Solicitation/contract form. 
(1) Optional Form (OF) 308, Solicita-
tion and Offer-Negotiated Acquisition, 
or Standard Form (SF) 33, Solicitation, 
Offer and Award, may be used to pre-
pare RFPs. 

(2) When other than OF 308 or SF 33 
is used, include the following informa-
tion on the first page of the solicita-
tion: 

(i) Name, address, and location of 
issuing activity, including room and 
building where proposals or informa-
tion must be submitted. 

(ii) Solicitation number. 
(iii) Date of issuance. 
(iv) Closing date and time. 
(v) Number of pages. 
(vi) Requisition or other purchase au-

thority. 
(vii) Brief description of item or serv-

ice. 
(viii) Requirement for the offeror to 

provide its name and complete address, 
including street, city, county, state, 
and zip code, and electronic address 
(including facsimile address), if appro-
priate. 

(ix) Offer expiration date. 
(b) Section B, Supplies or services and 

prices/costs. Include a brief description 
of the supplies or services; e.g., item 
number, national stock number/part 
number if applicable, nouns, nomen-
clature, and quantities. (This includes 
incidental deliverables such as manu-
als and reports.) 

(c) Section C, Description/specifications/ 
statement of work. Include any descrip-
tion or specifications needed in addi-
tion to Section B (see part 11, Describ-
ing Agency Needs). 

(d) Section D, Packaging and marking. 
Provide packaging, packing, preserva-
tion, and marking requirements, if 
any. 

(e) Section E, Inspection and accept-
ance. Include inspection, acceptance, 
quality assurance, and reliability re-
quirements (see part 46, Quality Assur-
ance). 

(f) Section F, Deliveries or performance. 
Specify the requirements for time, 
place, and method of delivery or per-
formance (see subpart 11.4, Delivery or 
Performance Schedules, and 47.301–1). 

(g) Section G, Contract administration 
data. Include any required accounting 
and appropriation data and any re-

quired contract administration infor-
mation or instructions other than 
those on the solicitation form. Include 
a statement that the offeror should in-
clude the payment address in the pro-
posal, if it is different from that shown 
for the offeror. 

(h) Section H, Special contract require-
ments. Include a clear statement of any 
special contract requirements that are 
not included in Section I, Contract 
clauses, or in other sections of the uni-
form contract format. 

15.204–3 Part II—Contract Clauses. 
Section I, Contract clauses. The con-

tracting officer shall include in this 
section the clauses required by law or 
by this part and any additional clauses 
expected to be included in any result-
ing contract, if these clauses are not 
required in any other section of the 
uniform contract format. An index 
may be inserted if this section’s format 
is particularly complex. 

15.204–4 Part III—List of Documents, 
Exhibits, and Other Attachments. 

Section J, List of attachments. The con-
tracting officer shall list the title, 
date, and number of pages for each at-
tached document, exhibit, and other 
attachment. Cross-references to mate-
rial in other sections may be inserted, 
as appropriate. 

15.204–5 Part IV—Representations and 
Instructions. 

The contracting officer shall prepare 
the representations and instructions as 
follows: 

(a) Section K, Representations, certifi-
cations, and other statements of offerors. 
Include in this section those solicita-
tion provisions that require representa-
tions, certifications, or the submission 
of other information by offerors. 

(b) Section L, Instructions, conditions, 
and notices to offerors or respondents. In-
sert in this section solicitation provi-
sions and other information and in-
structions not required elsewhere to 
guide offerors or respondents in pre-
paring proposals or responses to re-
quests for information. Prospective 
offerors or respondents may be in-
structed to submit proposals or infor-
mation in a specific format or sever-
able parts to facilitate evaluation. The 

VerDate Mar<15>2010 08:37 Dec 19, 2013 Jkt 229211 PO 00000 Frm 00308 Fmt 8010 Sfmt 8010 Y:\SGML\229211.XXX 229211pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



299 

Federal Acquisition Regulation 15.207 

instructions may specify further orga-
nization of proposal or response parts, 
such as— 

(1) Administrative; 
(2) Management; 
(3) Technical; 
(4) Past performance; and 
(5) Certified cost or pricing data (see 

Table 15–2 of 15.408) or data other than 
certified cost or pricing data. 

(c) Section M, Evaluation factors for 
award. Identify all significant factors 
and any significant subfactors that will 
be considered in awarding the contract 
and their relative importance (see 
15.304(d)). The contracting officer shall 
insert one of the phrases in 15.304(e). 

[62 FR 51230, Sept. 30, 1997, as amended at 75 
FR 53142, Aug. 30, 2010] 

15.205 Issuing solicitations. 
(a) The contracting officer shall issue 

solicitations to potential sources in ac-
cordance with the policies and proce-
dures in 5.102, 19.202–4, and part 6. 

(b) A master solicitation, as de-
scribed in 14.203–3, may also be used for 
negotiated acquisitions. 

15.206 Amending the solicitation. 
(a) When, either before or after re-

ceipt of proposals, the Government 
changes its requirements or terms and 
conditions, the contracting officer 
shall amend the solicitation. 

(b) Amendments issued before the es-
tablished time and date for receipt of 
proposals shall be issued to all parties 
receiving the solicitation. 

(c) Amendments issued after the es-
tablished time and date for receipt of 
proposals shall be issued to all offerors 
that have not been eliminated from the 
competition. 

(d) If a proposal of interest to the 
Government involves a departure from 
the stated requirements, the con-
tracting officer shall amend the solici-
tation, provided this can be done with-
out revealing to the other offerors the 
alternate solution proposed or any 
other information that is entitled to 
protection (see 15.207(b) and 15.306(e)). 

(e) If, in the judgment of the con-
tracting officer, based on market re-
search or otherwise, an amendment 
proposed for issuance after offers have 
been received is so substantial as to ex-
ceed what prospective offerors reason-

ably could have anticipated, so that ad-
ditional sources likely would have sub-
mitted offers had the substance of the 
amendment been known to them, the 
contracting officer shall cancel the 
original solicitation and issue a new 
one, regardless of the stage of the ac-
quisition. 

(f) Oral notices may be used when 
time is of the essence. The contracting 
officer shall document the contract file 
and formalize the notice with an 
amendment (see subpart 4.5, Electronic 
Commerce in Contracting). 

(g) At a minimum, the following in-
formation should be included in each 
amendment: 

(1) Name and address of issuing activ-
ity. 

(2) Solicitation number and date. 
(3) Amendment number and date. 
(4) Number of pages. 
(5) Description of the change being 

made. 
(6) Government point of contact and 

phone number (and electronic or fac-
simile address, if appropriate). 

(7) Revision to solicitation closing 
date, if applicable. 

15.207 Handling proposals and infor-
mation. 

(a) Upon receipt at the location spec-
ified in the solicitation, proposals and 
information received in response to a 
request for information (RFI) shall be 
marked with the date and time of re-
ceipt and shall be transmitted to the 
designated officials. 

(b) Proposals shall be safeguarded 
from unauthorized disclosure through-
out the source selection process. (See 
3.104 regarding the disclosure of source 
selection information (41 U.S.C. 423)). 
Information received in response to an 
RFI shall be safeguarded adequately 
from unauthorized disclosure. 

(c) If any portion of a proposal re-
ceived by the contracting officer elec-
tronically or by facsimile is 
unreadable, the contracting officer im-
mediately shall notify the offeror and 
permit the offeror to resubmit the 
unreadable portion of the proposal. The 
method and time for resubmission shall 
be prescribed by the contracting officer 
after consultation with the offeror, and 
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documented in the file. The resubmis-
sion shall be considered as if it were re-
ceived at the date and time of the 
original unreadable submission for the 
purpose of determining timeliness 
under 15.208(a), provided the offeror 
complies with the time and format re-
quirements for resubmission prescribed 
by the contracting officer. 

15.208 Submission, modification, revi-
sion, and withdrawal of proposals. 

(a) Offerors are responsible for sub-
mitting proposals, and any revisions, 
and modifications, so as to reach the 
Government office designated in the 
solicitation by the time specified in 
the solicitation. Offerors may use any 
transmission method authorized by the 
solicitation (i.e., regular mail, elec-
tronic commerce, or facsimile). If no 
time is specified in the solicitation, the 
time for receipt is 4:30 p.m., local time, 
for the designated Government office 
on the date that proposals are due. 

(b)(1) Any proposal, modification, or 
revision, that is received at the des-
ignated Government office after the 
exact time specified for receipt of pro-
posals is ‘‘late’’ and will not be consid-
ered unless it is received before award 
is made, the contracting officer deter-
mines that accepting the late proposal 
would not unduly delay the acquisi-
tion; and— 

(i) If it was transmitted through an 
electronic commerce method author-
ized by the solicitation, it was received 
at the initial point of entry to the Gov-
ernment infrastructure not later than 
5:00 p.m. one working day prior to the 
date specified for receipt of proposals; 
or 

(ii) There is acceptable evidence to 
establish that it was received at the 
Government installation designated for 
receipt of proposals and was under the 
Government’s control prior to the time 
set for receipt of proposals; or 

(iii) It was the only proposal re-
ceived. 

(2) However, a late modification of an 
otherwise successful proposal, that 
makes its terms more favorable to the 
Government, will be considered at any 
time it is received and may be accept-
ed. 

(c) Acceptable evidence to establish 
the time of receipt at the Government 

installation includes the time/date 
stamp of that installation on the pro-
posal wrapper, other documentary evi-
dence of receipt maintained by the in-
stallation, or oral testimony or state-
ments of Government personnel. 

(d) If an emergency or unanticipated 
event interrupts normal Government 
processes so that proposals cannot be 
received at the Government office des-
ignated for receipt of proposals by the 
exact time specified in the solicitation, 
and urgent Government requirements 
preclude amendment of the solicitation 
closing date, the time specified for re-
ceipt of proposals will be deemed to be 
extended to the same time of day speci-
fied in the solicitation on the first 
work day on which normal Government 
processes resume. 

(e) Proposals may be withdrawn by 
written notice at any time before 
award. Oral proposals in response to 
oral solicitations may be withdrawn 
orally. The contracting officer must 
document the contract file when oral 
withdrawals are made. One copy of 
withdrawn proposals should be retained 
in the contract file (see 4.803(a)(10)). 
Extra copies of the withdrawn pro-
posals may be destroyed or returned to 
the offeror at the offerors request. 
Where practicable, electronically 
transmitted proposals that are with-
drawn must be purged from primary 
and backup data storage systems after 
a copy is made for the file. Extremely 
bulky proposals must only be returned 
at the offeror’s request and expense. 

(f) The contracting officer must 
promptly notify any offeror if its pro-
posal, modification, or revision was re-
ceived late, and must inform the offer-
or whether its proposal will be consid-
ered, unless contract award is immi-
nent and the notice prescribed in 
15.503(b) would suffice. 

(g) Late proposals and modifications 
that are not considered must be held 
unopened, unless opened for identifica-
tion, until after award and then re-
tained with other unsuccessful pro-
posals. 

(h) If available, the following must be 
included in the contracting office files 
for each late proposal, modification, 
revision, or withdrawal: 

(1) The date and hour of receipt. 
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(2) A statement regarding whether 
the proposal was considered for award, 
with supporting rationale. 

(3) The envelope, wrapper, or other 
evidence of date of receipt. 

[64 FR 51839, Sept. 24, 1999, as amended at 64 
FR 72451, Dec. 27, 1999] 

15.209 Solicitation provisions and con-
tract clauses. 

When contracting by negotiation— 
(a) The contracting officer shall in-

sert the provision at 52.215–1, Instruc-
tions to Offerors—Competitive Acquisi-
tion, in all competitive solicitations 
where the Government intends to 
award a contract without discussions. 

(1) If the Government intends to 
make award after discussions with 
offerors within the competitive range, 
the contracting officer shall use the 
basic provision with its Alternate I. 

(2) If the Government would be will-
ing to accept alternate proposals, the 
contracting officer shall alter the basic 
clause to add a paragraph (c)(9) sub-
stantially the same as Alternate II. 

(b)(1) Except as provided in para-
graph (b)(2) of this section, the con-
tracting officer shall insert the clause 
at 52.215–2, Audit and Records-Negotia-
tion (10 U.S.C. 2313, 41 U.S.C. 254d, and 
OMB Circular No. A–133), in solicita-
tions and contracts except those for— 

(i) Acquisitions not exceeding the 
simplified acquisition threshold; 

(ii) The acquisition of utility services 
at rates not exceeding those estab-
lished to apply uniformly to the gen-
eral public, plus any applicable reason-
able connection charge; or 

(iii) The acquisition of commercial 
items exempted under 15.403–1. 

(2)(i) When using funds appropriated 
or otherwise made available by the 
American Recovery and Reinvestment 
Act of 2009 (Pub. L. 111–5)— 

(A) The exceptions in paragraphs 
(b)(1)(i) through (b)(1)(iii) are not appli-
cable; and 

(B) Use the clause with its Alternate 
I. 

(ii)(A) In the case of a bilateral con-
tract modification that will use funds 
appropriated or otherwise made avail-
able by the American Recovery and Re-
investment Act of 2009, the contracting 
officer shall specify applicability of Al-
ternate I to that modification. 

(B) In the case of a task- or delivery- 
order contract in which not all orders 
will use funds appropriated or other-
wise made available by the American 
Recovery and Reinvestment Act of 
2009, the contracting officer shall speci-
fy the task or delivery orders to which 
Alternate I applies. 

(3) For cost-reimbursement contracts 
with State and local Governments, 
educational institutions, and other 
nonprofit organizations, the con-
tracting officer shall use the clause 
with its Alternate II. 

(4) When the head of the agency has 
waived the examination of records by 
the Comptroller General in accordance 
with 25.1001, use the clause with its Al-
ternate III. 

(c) When issuing a solicitation for in-
formation or planning purposes, the 
contracting officer shall insert the pro-
vision at 52.215–3, Request for Informa-
tion or Solicitation for Planning Pur-
poses, and clearly mark on the face of 
the solicitation that it is for informa-
tion or planning purposes. 

(d) [Reserved] 
(f) The contracting officer shall in-

sert the provision at 52.215–6, Place of 
Performance, in solicitations unless 
the place of performance is specified by 
the Government. 

(g) [Reserved] 
(h) The contracting officer shall in-

sert the clause at 52.215–8, Order of 
Precedence—Uniform Contract For-
mat, in solicitations and contracts 
using the format at 15.204. 

[62 FR 51230, Sept. 30, 1997, as amended at 63 
FR 9055, Feb. 23, 1998; 63 FR 58589, Oct. 30, 
1998; 64 FR 72418, Dec. 27, 1999; 69 FR 76346, 
Dec. 20, 2004; 72 FR 27384, May 15, 2007; 74 FR 
14648, Mar. 31, 2009; 75 FR 34281, June 16, 2010] 

15.210 Forms. 
Prescribed forms are not required to 

prepare solicitations described in this 
part. The following forms may be used 
at the discretion of the contracting of-
ficer: 

(a) Standard Form 33, Solicitation, 
Offer, and Award, and Optional Form 
308, Solicitation and Offer—Negotiated 
Acquisition, may be used to issue RFPs 
and RFIs. 

(b) Standard Form 30, Amendment of 
Solicitation/Modification of Contract, 
and Optional Form 309, Amendment of 
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Solicitation, may be used to amend so-
licitations of negotiated contracts. 

(c) Optional Form 17, Offer Label, 
may be furnished with each request for 
proposal. 

Subpart 15.3—Source Selection 

15.300 Scope of subpart. 

This subpart prescribes policies and 
procedures for selection of a source or 
sources in competitive negotiated ac-
quisitions. 

15.301 [Reserved] 

15.302 Source selection objective. 

The objective of source selection is 
to select the proposal that represents 
the best value. 

15.303 Responsibilities. 

(a) Agency heads are responsible for 
source selection. The contracting offi-
cer is designated as the source selec-
tion authority, unless the agency head 
appoints another individual for a par-
ticular acquisition or group of acquisi-
tions. 

(b) The source selection authority 
shall— 

(1) Establish an evaluation team, tai-
lored for the particular acquisition, 
that includes appropriate contracting, 
legal, logistics, technical, and other ex-
pertise to ensure a comprehensive eval-
uation of offers; 

(2) Approve the source selection 
strategy or acquisition plan, if applica-
ble, before solicitation release; 

(3) Ensure consistency among the so-
licitation requirements, notices to 
offerors, proposal preparation instruc-
tions, evaluation factors and subfac-
tors, solicitation provisions or contract 
clauses, and data requirements; 

(4) Ensure that proposals are evalu-
ated based solely on the factors and 
subfactors contained in the solicitation 
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 
253b(d)(3)); 

(5) Consider the recommendations of 
advisory boards or panels (if any); and 

(6) Select the source or sources whose 
proposal is the best value to the Gov-
ernment (10 U.S.C. 2305(b)(4)(B) and 41 
U.S.C. 253b(d)(3)). 

(c) The contracting officer shall— 

(1) After release of a solicitation, 
serve as the focal point for inquiries 
from actual or prospective offerors; 

(2) After receipt of proposals, control 
exchanges with offerors in accordance 
with 15.306; and 

(3) Award the contract(s). 

15.304 Evaluation factors and signifi-
cant subfactors. 

(a) The award decision is based on 
evaluation factors and significant sub-
factors that are tailored to the acquisi-
tion. 

(b) Evaluation factors and significant 
subfactors must— 

(1) Represent the key areas of impor-
tance and emphasis to be considered in 
the source selection decision; and 

(2) Support meaningful comparison 
and discrimination between and among 
competing proposals. 

(c) The evaluation factors and sig-
nificant subfactors that apply to an ac-
quisition and their relative importance 
are within the broad discretion of agen-
cy acquisition officials, subject to the 
following requirements: 

(1) Price or cost to the Government 
shall be evaluated in every source se-
lection (10 U.S.C. 2305(a)(3)(A) (ii) and 
41 U.S.C. 253a(c)(1)(B)) (also see part 36 
for architect-engineer contracts); 

(2) The quality of the product or serv-
ice shall be addressed in every source 
selection through consideration of one 
or more non-cost evaluation factors 
such as past performance, compliance 
with solicitation requirements, tech-
nical excellence, management capa-
bility, personnel qualifications, and 
prior experience (10 U.S.C. 2305(a)(3) 
(A)(i) and 41 U.S.C. 253a(c)(1)(A)); and 

(3)(i) Except as set forth in paragraph 
(c)(3)(iii) of this section, past perform-
ance shall be evaluated in all source se-
lections for negotiated competitive ac-
quisitions expected to exceed the sim-
plified acquisition threshold. 

(ii) For solicitations involving bun-
dling that offer a significant oppor-
tunity for subcontracting, the con-
tracting officer must include a factor 
to evaluate past performance indi-
cating the extent to which the offeror 
attained applicable goals for small 
business participation under contracts 
that required subcontracting plans (15 
U.S.C. 637(d)(4)(G)(ii)). 
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(iii) Past performance need not be 
evaluated if the contracting officer 
documents the reason past perform-
ance is not an appropriate evaluation 
factor for the acquisition. 

(4) The extent of participation of 
small disadvantaged business concerns 
in performance of the contract shall be 
evaluated in unrestricted acquisitions 
expected to exceed $650,000 ($1.5 million 
for construction) subject to certain 
limitations (see 19.201 and 19.1202). 

(5) For solicitations involving bun-
dling that offer a significant oppor-
tunity for subcontracting, the con-
tracting officer must include proposed 
small business subcontracting partici-
pation in the subcontracting plan as an 
evaluation factor (15 U.S.C. 
637(d)(4)(G)(i)). 

(6) If telecommuting is not prohib-
ited, agencies shall not unfavorably 
evaluate an offer that includes tele-
commuting unless the contracting offi-
cer executes a written determination 
in accordance with FAR 7.108(b). 

(d) All factors and significant subfac-
tors that will affect contract award 
and their relative importance shall be 
stated clearly in the solicitation (10 
U.S.C. 2305(a)(2)(A)(i) and 41 U.S.C. 
253a(b)(1)(A)) (see 15.204-5(c)). The rat-
ing method need not be disclosed in the 
solicitation. The general approach for 
evaluating past performance informa-
tion shall be described. 

(e) The solicitation shall also state, 
at a minimum, whether all evaluation 
factors other than cost or price, when 
combined, are— 

(1) Significantly more important 
than cost or price; 

(2) Approximately equal to cost or 
price; or 

(3) Significantly less important than 
cost or price (10 U.S.C. 2305(a)(3)(A)(iii) 
and 41 U.S.C. 253a(c)(1)(C)). 

[62 FR 51230, Sept. 30, 1997, as amended at 63 
FR 36121, July 1, 1998; 64 FR 72443, Dec. 27, 
1999; 65 FR 36014, June 6, 2000; 69 FR 59702, 
Oct. 5, 2004; 71 FR 57366, Sept. 28, 2006; 75 FR 
53133, Aug. 30, 2010] 

15.305 Proposal evaluation. 
(a) Proposal evaluation is an assess-

ment of the proposal and the offeror’s 
ability to perform the prospective con-
tract successfully. An agency shall 
evaluate competitive proposals and 

then assess their relative qualities 
solely on the factors and subfactors 
specified in the solicitation. Evalua-
tions may be conducted using any rat-
ing method or combination of methods, 
including color or adjectival ratings, 
numerical weights, and ordinal 
rankings. The relative strengths, defi-
ciencies, significant weaknesses, and 
risks supporting proposal evaluation 
shall be documented in the contract 
file. 

(1) Cost or price evaluation. Normally, 
competition establishes price reason-
ableness. Therefore, when contracting 
on a firm-fixed-price or fixed-price with 
economic price adjustment basis, com-
parison of the proposed prices will usu-
ally satisfy the requirement to perform 
a price analysis, and a cost analysis 
need not be performed. In limited situ-
ations, a cost analysis (see 15.403– 
1(c)(1)(i)(B)) may be appropriate to es-
tablish reasonableness of the otherwise 
successful offeror’s price. When con-
tracting on a cost-reimbursement 
basis, evaluations shall include a cost 
realism analysis to determine what the 
Government should realistically expect 
to pay for the proposed effort, the 
offeror’s understanding of the work, 
and the offeror’s ability to perform the 
contract. Cost realism analyses may 
also be used on fixed-price incentive 
contracts or, in exceptional cases, on 
other competitive fixed-price-type con-
tracts (see 15.404-1(d)(3)). (See 37.115 for 
uncompensated overtime evaluation.) 
The contracting officer shall document 
the cost or price evaluation. 

(2) Past performance evaluation. (i) 
Past performance information is one 
indicator of an offeror’s ability to per-
form the contract successfully. The 
currency and relevance of the informa-
tion, source of the information, con-
text of the data, and general trends in 
contractor’s performance shall be con-
sidered. This comparative assessment 
of past performance information is sep-
arate from the responsibility deter-
mination required under subpart 9.1. 

(ii) The solicitation shall describe 
the approach for evaluating past per-
formance, including evaluating offerors 
with no relevant performance history, 
and shall provide offerors an oppor-
tunity to identify past or current con-
tracts (including Federal, State, and 
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local government and private) for ef-
forts similar to the Government re-
quirement. The solicitation shall also 
authorize offerors to provide informa-
tion on problems encountered on the 
identified contracts and the offeror 
corrective actions. The Government 
shall consider this information, as well 
as information obtained from any 
other sources, when evaluating the of-
feror past performance. The source se-
lection authority shall determine the 
relevance of similar past performance 
information. 

(iii) The evaluation should take into 
account past performance information 
regarding predecessor companies, key 
personnel who have relevant experi-
ence, or subcontractors that will per-
form major or critical aspects of the 
requirement when such information is 
relevant to the instant acquisition. 

(iv) In the case of an offeror without 
a record of relevant past performance 
or for whom information on past per-
formance is not available, the offeror 
may not be evaluated favorably or un-
favorably on past performance. 

(v) The evaluation should include the 
past performance of offerors in com-
plying with subcontracting plan goals 
for small disadvantaged business (SDB) 
concerns (see Subpart 19.7), monetary 
targets for SDB participation (see 
19.1202), and notifications submitted 
under 19.1202–4(b). 

(3) Technical evaluation. When trade-
offs are performed (see 15.101–1), the 
source selection records shall include— 

(i) An assessment of each offeror’s 
ability to accomplish the technical re-
quirements; and 

(ii) A summary, matrix, or quan-
titative ranking, along with appro-
priate supporting narrative, of each 
technical proposal using the evaluation 
factors. 

(4) Cost information. Cost information 
may be provided to members of the 
technical evaluation team in accord-
ance with agency procedures. 

(5) Small business subcontracting eval-
uation. Solicitations must be struc-
tured to give offers from small business 
concerns the highest rating for the 
evaluation factors in 15.304(c)(3)(ii) and 
(c)(5). 

(b) The source selection authority 
may reject all proposals received in re-

sponse to a solicitation, if doing so is 
in the best interest of the Government. 

(c) For restrictions on the use of sup-
port contractor personnel in proposal 
evaluation, see 37.203(d). 

[62 FR 51230, Sept. 30, 1997, as amended at 63 
FR 36121, July 1, 1998; 64 FR 51842, 51850, Sept. 
24, 1999; 65 FR 46054, July 26, 2000; 74 FR 65615, 
Dec. 10, 2009] 

15.306 Exchanges with offerors after 
receipt of proposals. 

(a) Clarifications and award without 
discussions. (1) Clarifications are lim-
ited exchanges, between the Govern-
ment and offerors, that may occur 
when award without discussions is con-
templated. 

(2) If award will be made without 
conducting discussions, offerors may be 
given the opportunity to clarify cer-
tain aspects of proposals (e.g., the rel-
evance of an offeror’s past performance 
information and adverse past perform-
ance information to which the offeror 
has not previously had an opportunity 
to respond) or to resolve minor or cler-
ical errors. 

(3) Award may be made without dis-
cussions if the solicitation states that 
the Government intends to evaluate 
proposals and make award without dis-
cussions. If the solicitation contains 
such a notice and the Government de-
termines it is necessary to conduct dis-
cussions, the rationale for doing so 
shall be documented in the contract 
file (see the provision at 52.215–1) (10 
U.S.C. 2305(b)(4)(A)(ii) and 41 U.S.C. 
253b(d)(1)(B)). 

(b) Communications with offerors before 
establishment of the competitive range. 
Communications are exchanges, be-
tween the Government and offerors, 
after receipt of proposals, leading to 
establishment of the competitive 
range. If a competitive range is to be 
established, these communications— 

(1) Shall be limited to the offerors de-
scribed in paragraphs (b)(1)(i) and 
(b)(1)(ii) of this section and— 

(i) Shall be held with offerors whose 
past performance information is the 
determining factor preventing them 
from being placed within the competi-
tive range. Such communications shall 
address adverse past performance infor-
mation to which an offeror has not had 
a prior opportunity to respond; and 
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(ii) May only be held with those 
offerors (other than offerors under 
paragraph (b)(1)(i) of this section) 
whose exclusion from, or inclusion in, 
the competitive range is uncertain; 

(2) May be conducted to enhance Gov-
ernment understanding of proposals; 
allow reasonable interpretation of the 
proposal; or facilitate the Govern-
ment’s evaluation process. Such com-
munications shall not be used to cure 
proposal deficiencies or material omis-
sions, materially alter the technical or 
cost elements of the proposal, and/or 
otherwise revise the proposal. Such 
communications may be considered in 
rating proposals for the purpose of es-
tablishing the competitive range; 

(3) Are for the purpose of addressing 
issues that must be explored to deter-
mine whether a proposal should be 
placed in the competitive range. Such 
communications shall not provide an 
opportunity for the offeror to revise its 
proposal, but may address— 

(i) Ambiguities in the proposal or 
other concerns (e.g., perceived defi-
ciencies, weaknesses, errors, omissions, 
or mistakes (see 14.407)); and 

(ii) Information relating to relevant 
past performance; and 

(4) Shall address adverse past per-
formance information to which the of-
feror has not previously had an oppor-
tunity to comment. 

(c) Competitive range. (1) Agencies 
shall evaluate all proposals in accord-
ance with 15.305(a), and, if discussions 
are to be conducted, establish the com-
petitive range. Based on the ratings of 
each proposal against all evaluation 
criteria, the contracting officer shall 
establish a competitive range com-
prised of all of the most highly rated 
proposals, unless the range is further 
reduced for purposes of efficiency pur-
suant to paragraph (c)(2) of this sec-
tion. 

(2) After evaluating all proposals in 
accordance with 15.305(a) and para-
graph (c)(1) of this section, the con-
tracting officer may determine that 
the number of most highly rated pro-
posals that might otherwise be in-
cluded in the competitive range ex-
ceeds the number at which an efficient 
competition can be conducted. Pro-
vided the solicitation notifies offerors 
that the competitive range can be lim-

ited for purposes of efficiency (see 
52.215–1(f)(4)), the contracting officer 
may limit the number of proposals in 
the competitive range to the greatest 
number that will permit an efficient 
competition among the most highly 
rated proposals (10 U.S.C. 2305(b)(4) and 
41 U.S.C. 253b(d)). 

(3) If the contracting officer, after 
complying with paragraph (d)(3) of this 
section, decides that an offeror’s pro-
posal should no longer be included in 
the competitive range, the proposal 
shall be eliminated from consideration 
for award. Written notice of this deci-
sion shall be provided to unsuccessful 
offerors in accordance with 15.503. 

(4) Offerors excluded or otherwise 
eliminated from the competitive range 
may request a debriefing (see 15.505 and 
15.506). 

(d) Exchanges with offerors after estab-
lishment of the competitive range. Nego-
tiations are exchanges, in either a com-
petitive or sole source environment, 
between the Government and offerors, 
that are undertaken with the intent of 
allowing the offeror to revise its pro-
posal. These negotiations may include 
bargaining. Bargaining includes per-
suasion, alteration of assumptions and 
positions, give-and-take, and may 
apply to price, schedule, technical re-
quirements, type of contract, or other 
terms of a proposed contract. When ne-
gotiations are conducted in a competi-
tive acquisition, they take place after 
establishment of the competitive range 
and are called discussions. 

(1) Discussions are tailored to each 
offeror’s proposal, and must be con-
ducted by the contracting officer with 
each offeror within the competitive 
range. 

(2) The primary objective of discus-
sions is to maximize the Government’s 
ability to obtain best value, based on 
the requirement and the evaluation 
factors set forth in the solicitation. 

(3) At a minimum, the contracting 
officer must, subject to paragraphs 
(d)(5) and (e) of this section and 
15.307(a), indicate to, or discuss with, 
each offeror still being considered for 
award, deficiencies, significant weak-
nesses, and adverse past performance 
information to which the offeror has 
not yet had an opportunity to respond. 
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The contracting officer also is encour-
aged to discuss other aspects of the 
offeror’s proposal that could, in the 
opinion of the contracting officer, be 
altered or explained to enhance materi-
ally the proposal’s potential for award. 
However, the contracting officer is not 
required to discuss every area where 
the proposal could be improved. The 
scope and extent of discussions are a 
matter of contracting officer judg-
ment. 

(4) In discussing other aspects of the 
proposal, the Government may, in situ-
ations where the solicitation stated 
that evaluation credit would be given 
for technical solutions exceeding any 
mandatory minimums, negotiate with 
offerors for increased performance be-
yond any mandatory minimums, and 
the Government may suggest to 
offerors that have exceeded any manda-
tory minimums (in ways that are not 
integral to the design), that their pro-
posals would be more competitive if 
the excesses were removed and the of-
fered price decreased. 

(5) If, after discussions have begun, 
an offeror originally in the competitive 
range is no longer considered to be 
among the most highly rated offerors 
being considered for award, that offeror 
may be eliminated from the competi-
tive range whether or not all material 
aspects of the proposal have been dis-
cussed, or whether or not the offeror 
has been afforded an opportunity to 
submit a proposal revision (see 15.307(a) 
and 15.503(a)(1)). 

(e) Limits on exchanges. Government 
personnel involved in the acquisition 
shall not engage in conduct that— 

(1) Favors one offeror over another; 
(2) Reveals an offeror’s technical so-

lution, including unique technology, 
innovative and unique uses of commer-
cial items, or any information that 
would compromise an offeror’s intellec-
tual property to another offeror; 

(3) Reveals an offerors price without 
that offeror’s permission. However, the 
contracting officer may inform an of-
feror that its price is considered by the 
Government to be too high, or too low, 
and reveal the results of the analysis 
supporting that conclusion. It is also 
permissible, at the Government’s dis-
cretion, to indicate to all offerors the 
cost or price that the Government’s 

price analysis, market research, and 
other reviews have identified as reason-
able (41 U.S.C. 423(h)(1)(2)); 

(4) Reveals the names of individuals 
providing reference information about 
an offeror’s past performance; or 

(5) Knowingly furnishes source selec-
tion information in violation of 3.104 
and 41 U.S.C. 423(h)(1)(2). 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 65369, Dec. 18, 2001] 

15.307 Proposal revisions. 

(a) If an offerors proposal is elimi-
nated or otherwise removed from the 
competitive range, no further revisions 
to that offeror’s proposal shall be ac-
cepted or considered. 

(b) The contracting officer may re-
quest or allow proposal revisions to 
clarify and document understandings 
reached during negotiations. At the 
conclusion of discussions, each offeror 
still in the competitive range shall be 
given an opportunity to submit a final 
proposal revision. The contracting offi-
cer is required to establish a common 
cut-off date only for receipt of final 
proposal revisions. Requests for final 
proposal revisions shall advise offerors 
that the final proposal revisions shall 
be in writing and that the Government 
intends to make award without obtain-
ing further revisions. 

15.308 Source selection decision. 

The source selection authority’s 
(SSA) decision shall be based on a com-
parative assessment of proposals 
against all source selection criteria in 
the solicitation. While the SSA may 
use reports and analyses prepared by 
others, the source selection decision 
shall represent the SSA’s independent 
judgment. The source selection deci-
sion shall be documented, and the doc-
umentation shall include the rationale 
for any business judgments and trade-
offs made or relied on by the SSA, in-
cluding benefits associated with addi-
tional costs. Although the rationale for 
the selection decision must be docu-
mented, that documentation need not 
quantify the tradeoffs that led to the 
decision. 
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Subpart 15.4—Contract Pricing 
15.400 Scope of subpart. 

This subpart prescribes the cost and 
price negotiation policies and proce-
dures for pricing negotiated prime con-
tracts (including subcontracts) and 
contract modifications, including 
modifications to contracts awarded by 
sealed bidding. 

15.401 Definitions. 
As used in this subpart— 
Price means cost plus any fee or prof-

it applicable to the contract type. 
Subcontract (except as used in 15.407– 

2) also includes a transfer of commer-
cial items between divisions, subsidi-
aries, or affiliates of a contractor or a 
subcontractor (10 U.S.C. 2306a(h)(2) and 
41 U.S.C. 254b(h)(2)). 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 66 FR 65369, Dec. 18, 
2001] 

15.402 Pricing policy. 
Contracting officers shall— 
(a) Purchase supplies and services 

from responsible sources at fair and 
reasonable prices. In establishing the 
reasonableness of the offered prices, 
the contracting officer— 

(1) Shall obtain certified cost or pric-
ing data when required by 15.403–4, 
along with data other than certified 
cost or pricing data as necessary to es-
tablish a fair and reasonable price; or 

(2) When certified cost or pricing 
data are not required by 15.403–4, shall 
obtain data other than certified cost or 
pricing data as necessary to establish a 
fair and reasonable price, generally 
using the following order of preference 
in determining the type of data re-
quired: 

(i) No additional data from the offer-
or, if the price is based on adequate 
price competition, except as provided 
by 15.403–3(b). 

(ii) Data other than certified cost or 
pricing data such as— 

(A) Data related to prices (e.g., estab-
lished catalog or market prices, sales 
to non-governmental and governmental 
entities), relying first on data avail-
able within the Government; second, 
on data obtained from sources other 
than the offeror; and, if necessary, on 
data obtained from the offeror. When 

obtaining data from the offeror is nec-
essary, unless an exception under 
15.403–1(b)(1) or (2) applies, such data 
submitted by the offeror shall include, 
at a minimum, appropriate data on the 
prices at which the same or similar 
items have been sold previously, ade-
quate for evaluating the reasonable-
ness of the price. 

(B) Cost data to the extent necessary 
for the contracting officer to deter-
mine a fair and reasonable price. 

(3) Obtain the type and quantity of 
data necessary to establish a fair and 
reasonable price, but not more data 
than is necessary. Requesting unneces-
sary data can lead to increased pro-
posal preparation costs, generally ex-
tend acquisition lead time, and con-
sume additional contractor and Gov-
ernment resources. Use techniques 
such as, but not limited to, price anal-
ysis, cost analysis, and/or cost realism 
analysis to establish a fair and reason-
able price. If a fair and reasonable 
price cannot be established by the con-
tracting officer from the analyses of 
the data obtained or submitted to date, 
the contracting officer shall require 
the submission of additional data suffi-
cient for the contracting officer to sup-
port the determination of the fair and 
reasonable price. 

(b) Price each contract separately 
and independently and not— 

(1) Use proposed price reductions 
under other contracts as an evaluation 
factor; or 

(2) Consider losses or profits realized 
or anticipated under other contracts. 

(c) Not include in a contract price 
any amount for a specified contingency 
to the extent that the contract pro-
vides for a price adjustment based upon 
the occurrence of that contingency. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 75 FR 53142, Aug. 30, 
2010; 77 FR 204, Jan. 3, 2012] 

15.403 Obtaining certified cost or pric-
ing data. 

15.403–1 Prohibition on obtaining cer-
tified cost or pricing data (10 U.S.C. 
2306a and 41 U.S.C. 254b). 

(a) Certified cost or pricing data 
shall not be obtained for acquisitions 
at or below the simplified acquisition 
threshold. 
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(b) Exceptions to certified cost or pric-
ing data requirements. The contracting 
officer shall not require certified cost 
or pricing data to support any action 
(contracts, subcontracts, or modifica-
tions) (but may require data other than 
certified cost or pricing data as defined 
in FAR 2.101 to support a determina-
tion of a fair and reasonable price or 
cost realism)— 

(1) When the contracting officer de-
termines that prices agreed upon are 
based on adequate price competition 
(see standards in paragraph (c)(1) of 
this subsection); 

(2) When the contracting officer de-
termines that prices agreed upon are 
based on prices set by law or regulation 
(see standards in paragraph (c)(2) of 
this subsection); 

(3) When a commercial item is being 
acquired (see standards in paragraph 
(c)(3) of this subsection); 

(4) When a waiver has been granted 
(see standards in paragraph (c)(4) of 
this subsection); or 

(5) When modifying a contract or sub-
contract for commercial items (see 
standards in paragraph (c)(3) of this 
subsection). 

(c) Standards for exceptions from cer-
tified cost or pricing data requirements— 
(1) Adequate price competition. A price is 
based on adequate price competition 
if— 

(i) Two or more responsible offerors, 
competing independently, submit 
priced offers that satisfy the Govern-
ment’s expressed requirement and if— 

(A) Award will be made to the offeror 
whose proposal represents the best 
value (see 2.101) where price is a sub-
stantial factor in source selection; and 

(B) There is no finding that the price 
of the otherwise successful offeror is 
unreasonable. Any finding that the 
price is unreasonable must be sup-
ported by a statement of the facts and 
approved at a level above the con-
tracting officer; 

(ii) There was a reasonable expecta-
tion, based on market research or 
other assessment, that two or more re-
sponsible offerors, competing independ-
ently, would submit priced offers in re-
sponse to the solicitation’s expressed 
requirement, even though only one 
offer is received from a responsible of-
feror and if— 

(A) Based on the offer received, the 
contracting officer can reasonably con-
clude that the offer was submitted with 
the expectation of competition, e.g., 
circumstances indicate that— 

(1) The offeror believed that at least 
one other offeror was capable of sub-
mitting a meaningful offer; and 

(2) The offeror had no reason to be-
lieve that other potential offerors did 
not intend to submit an offer; and 

(B) The determination that the pro-
posed price is based on adequate price 
competition and is reasonable has been 
approved at a level above the con-
tracting officer; or 

(iii) Price analysis clearly dem-
onstrates that the proposed price is 
reasonable in comparison with current 
or recent prices for the same or similar 
items, adjusted to reflect changes in 
market conditions, economic condi-
tions, quantities, or terms and condi-
tions under contracts that resulted 
from adequate price competition. 

(2) Prices set by law or regulation. Pro-
nouncements in the form of periodic 
rulings, reviews, or similar actions of a 
governmental body, or embodied in the 
laws, are sufficient to set a price. 

(3) Commercial items. (i) Any acquisi-
tion of an item that the contracting of-
ficer determines meets the commercial 
item definition in 2.101, or any modi-
fication, as defined in paragraph (3)(i) 
of that definition, that does not change 
the item from a commercial item to a 
noncommercial item, is exempt from 
the requirement for certified cost or 
pricing data. If the contracting officer 
determines that an item claimed to be 
commercial is, in fact, not commercial 
and that no other exception or waiver 
applies, (e.g. the acquisition is not 
based on adequate price competition; 
the acquisition is not based on prices 
set by law or regulation; and the acqui-
sition exceeds the threshold for the 
submission of certified cost or pricing 
data at 15.403–4(a)(1)) the contracting 
officer shall require submission of cer-
tified cost or pricing data. 

(ii) In accordance with section 868 of 
Pub. L. 110–417: 

(A) When purchasing services that 
are not offered and sold competitively 
in substantial quantities in the com-
mercial marketplace, but are of a type 
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offered and sold competitively in sub-
stantial quantities in the commercial 
marketplace, they may be considered 
commercial items (thus meeting the 
purpose of 41 U.S.C 254b and 10 U.S.C. 
2306a for truth in negotiations) only if 
the contracting officer determines in 
writing that the offeror has submitted 
sufficient information to evaluate, 
through price analysis, the reasonable-
ness of the price of such services. 

(B) In order to make this determina-
tion, the contracting officer may re-
quest the offeror to submit prices paid 
for the same or similar commercial 
items under comparable terms and con-
ditions by both Government and com-
mercial customers; and 

(C) If the contracting officer deter-
mines that the information described 
in paragraph (c)(3)(ii)(B) of this section 
is not sufficient to determine the rea-
sonableness of price, other relevant in-
formation regarding the basis for price 
or cost, including information on labor 
costs, material costs and overhead 
rates may be requested. 

(iii) The following requirements 
apply to minor modifications defined 
in paragraph (3)(ii) of the definition of 
a commercial item at 2.101 that do not 
change the item from a commercial 
item to a noncommercial item: 

(A) For acquisitions funded by any 
agency other than DoD, NASA, or 
Coast Guard, such modifications of a 
commercial item are exempt from the 
requirement for submission of certified 
cost or pricing data. 

(B) For acquisitions funded by DoD, 
NASA, or Coast Guard, such modifica-
tions of a commercial item are exempt 
from the requirement for submission of 
certified cost or pricing data provided 
the total price of all such modifica-
tions under a particular contract ac-
tion does not exceed the greater of the 
threshold for obtaining certified cost 
or pricing data in 15.403–4 or 5 percent 
of the total price of the contract at the 
time of contract award. 

(C) For acquisitions funded by DoD, 
NASA, or Coast Guard such modifica-
tions of a commercial item are not ex-
empt from the requirement for submis-
sion of certified cost or pricing data on 
the basis of the exemption provided for 
at 15.403–1(c)(3) if the total price of all 
such modifications under a particular 

contract action exceeds the greater of 
the threshold for obtaining certified 
cost or pricing data in 15.403–4 or 5 per-
cent of the total price of the contract 
at the time of contract award. 

(iv) Any acquisition for noncommer-
cial supplies or services treated as 
commercial items at 12.102(f)(1), except 
sole source contracts greater than $17.5 
million, is exempt from the require-
ments for certified cost or pricing data 
(41 U.S.C. 428a). 

(4) Waivers. The head of the con-
tracting activity (HCA) may, without 
power of delegation, waive the require-
ment for submission of certified cost or 
pricing data in exceptional cases. The 
authorization for the waiver and the 
supporting rationale shall be in writ-
ing. The HCA may consider waiving the 
requirement if the price can be deter-
mined to be fair and reasonable with-
out submission of certified cost or pric-
ing data. For example, if certified cost 
or pricing data were furnished on pre-
vious production buys and the con-
tracting officer determines such data 
are sufficient, when combined with up-
dated data, a waiver may be granted. If 
the HCA has waived the requirement 
for submission of certified cost or pric-
ing data, the contractor or higher-tier 
subcontractor to whom the waiver re-
lates shall be considered as having been 
required to provide certified cost or 
pricing data. Consequently, award of 
any lower-tier subcontract expected to 
exceed the certified cost or pricing 
data threshold requires the submission 
of certified cost or pricing data un-
less— 

(i) An exception otherwise applies to 
the subcontract; or 

(ii) The waiver specifically includes 
the subcontract and the rationale sup-
porting the waiver for that sub-
contract. 

[62 FR 51230, Sept. 30, 1997, as amended at 64 
FR 10545, Mar. 4, 1999; 64 FR 51836, Sept. 24, 
1999; 66 FR 2129, Jan. 10, 2001; 69 FR 8314, Feb. 
23, 2004; 69 FR 76352, Dec. 20, 2004; 70 FR 33660, 
June 8, 2005; 71 FR 36930, June 28, 2006; 71 FR 
57367, Sept. 28, 2006; 74 FR 11827, Mar. 19, 2009; 
74 FR 52853, Oct. 14, 2009; 75 FR 13414, Mar. 19, 
2010; 75 FR 53133, 53143, Aug. 30, 2010; 77 FR 
204, Jan. 3, 2012] 
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15.403–2 Other circumstances where 
certified cost or pricing data are 
not required. 

(a) The exercise of an option at the 
price established at contract award or 
initial negotiation does not require 
submission of certified cost or pricing 
data. 

(b) Certified cost or pricing data are 
not required for proposals used solely 
for overrun funding or interim billing 
price adjustments. 

[75 FR 53143, Aug. 30, 2010] 

15.403–3 Requiring data other than 
certified cost or pricing data. 

(a)(1) In those acquisitions that do 
not require certified cost or pricing 
data, the contracting officer shall— 

(i) Obtain whatever data are avail-
able from Government or other sec-
ondary sources and use that data in de-
termining a fair and reasonable price; 

(ii) Require submission of data other 
than certified cost or pricing data, as 
defined in 2.101, from the offeror to the 
extent necessary to determine a fair 
and reasonable price (10 U.S.C. 
2306a(d)(1) and 41 U.S.C. 254b(d)(1)) if 
the contracting officer determines that 
adequate data from sources other than 
the offeror are not available. This in-
cludes requiring data from an offeror 
to support a cost realism analysis; 

(iii) Consider whether cost data are 
necessary to determine a fair and rea-
sonable price when there is not ade-
quate price competition; 

(iv) Require that the data submitted 
by the offeror include, at a minimum, 
appropriate data on the prices at which 
the same item or similar items have 
previously been sold, adequate for de-
termining the reasonableness of the 
price unless an exception under 15.403– 
1(b)(1) or (2) applies; and 

(v) Consider the guidance in section 
3.3, chapter 3, volume I, of the Contract 
Pricing Reference Guide cited at 15.404– 
1(a)(7) to determine the data an offeror 
shall be required to submit. 

(2) The contractor’s format for sub-
mitting the data should be used (see 
15.403–5(b)(2)). 

(3) The contracting officer shall en-
sure that data used to support price ne-
gotiations are sufficiently current to 
permit negotiation of a fair and reason-
able price. Requests for updated offeror 

data should be limited to data that af-
fect the adequacy of the proposal for 
negotiations, such as changes in price 
lists. 

(4) As specified in section 808 of the 
Strom Thurmond National Defense Au-
thorization Act for Fiscal Year 1999 
(Pub. L. 105–261), an offeror who does 
not comply with a requirement to sub-
mit data for a contract or subcontract 
in accordance with paragraph (a)(1) of 
this subsection is ineligible for award 
unless the HCA determines that it is in 
the best interest of the Government to 
make the award to that offeror, based 
on consideration of the following: 

(i) The effort made to obtain the 
data. 

(ii) The need for the item or service. 
(iii) Increased cost or significant 

harm to the Government if award is 
not made. 

(b) Adequate price competition. When 
adequate price competition exists (see 
15.403–1(c)(1)), generally no additional 
data are necessary to determine the 
reasonableness of price. However, if 
there are unusual circumstances where 
it is concluded that additional data are 
necessary to determine the reasonable-
ness of price, the contracting officer 
shall, to the maximum extent prac-
ticable, obtain the additional data 
from sources other than the offeror. In 
addition, the contracting officer should 
request data to determine the cost re-
alism of competing offers or to evalu-
ate competing approaches. 

(c) Commercial items. (1) At a min-
imum, the contracting officer must use 
price analysis to determine whether 
the price is fair and reasonable when-
ever the contracting officer acquires a 
commercial item (see 15.404–1(b)). The 
fact that a price is included in a cata-
log does not, in and of itself, make it 
fair and reasonable. If the contracting 
officer cannot determine whether an 
offered price is fair and reasonable, 
even after obtaining additional data 
from sources other than the offeror, 
then the contracting officer shall re-
quire the offeror to submit data other 
than certified cost or pricing data to 
support further analysis (see 15.404–1). 
This data may include history of sales 
to non-governmental and governmental 
entities, cost data, or any other infor-
mation the contracting officer requires 
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to determine the price is fair and rea-
sonable. Unless an exception under 
15.403–1(b)(1) or (2) applies, the con-
tracting officer shall require that the 
data submitted by the offeror include, 
at a minimum, appropriate data on the 
prices at which the same item or simi-
lar items have previously been sold, 
adequate for determining the reason-
ableness of the price. 

(2) Limitations relating to commercial 
items (10 U.S.C. 2306a(d)(2) and 41 U.S.C. 
254b(d)(2)). (i) The contracting officer 
shall limit requests for sales data re-
lating to commercial items to data for 
the same or similar items during a rel-
evant time period. 

(ii) The contracting officer shall, to 
the maximum extent practicable, limit 
the scope of the request for data relat-
ing to commercial items to include 
only data that are in the form regu-
larly maintained by the offeror as part 
of its commercial operations. 

(iii) The Government shall not dis-
close outside the Government data ob-
tained relating to commercial items 
that is exempt from disclosure under 
24.202(a) or the Freedom of Information 
Act (5 U.S.C. 552(b)). 

(3) For services that are not offered 
and sold competitively in substantial 
quantities in the commercial market-
place, but are of a type offered and sold 
competitively in substantial quantities 
in the commercial marketplace, see 
15.403–1(c)(3)(ii). 

[75 FR 53143, Aug. 30, 2010] 

15.403–4 Requiring certified cost or 
pricing data (10 U.S.C. 2306a and 41 
U.S.C. 254b). 

(a)(1) The contracting officer shall 
obtain certified cost or pricing data 
only if the contracting officer con-
cludes that none of the exceptions in 
15.403–1(b) applies. However, if the con-
tracting officer has reason to believe 
exceptional circumstances exist and 
has sufficient data available to deter-
mine a fair and reasonable price, then 
the contracting officer should consider 
requesting a waiver under the excep-
tion at 15.403–1(b)(4). The threshold for 
obtaining certified cost or pricing data 
is $700,000. Unless an exception applies, 
certified cost or pricing data are re-
quired before accomplishing any of the 
following actions expected to exceed 

the current threshold or, in the case of 
existing contracts, the threshold speci-
fied in the contract: 

(i) The award of any negotiated con-
tract (except for undefinitized actions 
such as letter contracts). 

(ii) The award of a subcontract at 
any tier, if the contractor and each 
higher-tier subcontractor were re-
quired to furnish certified cost or pric-
ing data (but see waivers at 15.403– 
1(c)(4)). 

(iii) The modification of any sealed 
bid or negotiated contract (whether or 
not certified cost or pricing data were 
initially required) or any subcontract 
covered by paragraph (a)(1)(ii) of this 
subsection. Price adjustment amounts 
must consider both increases and de-
creases (e.g., a $200,000 modification re-
sulting from a reduction of $500,000 and 
an increase of $300,000 is a pricing ad-
justment exceeding $700,000). This re-
quirement does not apply when unre-
lated and separately priced changes for 
which certified cost or pricing data 
would not otherwise be required are in-
cluded for administrative convenience 
in the same modification. Negotiated 
final pricing actions (such as termi-
nation settlements and total final price 
agreements for fixed-price incentive 
and redeterminable contracts) are con-
tract modifications requiring certified 
cost or pricing data if— 

(A) The total final price agreement 
for such settlements or agreements ex-
ceeds the pertinent threshold set forth 
at paragraph (a)(1) of this subsection; 
or 

(B) The partial termination settle-
ment plus the estimate to complete the 
continued portion of the contract ex-
ceeds the pertinent threshold set forth 
at paragraph (a)(1) of this subsection 
(see 49.105(c)(15)). 

(2) Unless prohibited because an ex-
ception at 15.403–1(b) applies, the head 
of the contracting activity, without 
power of delegation, may authorize the 
contracting officer to obtain certified 
cost or pricing data for pricing actions 
below the pertinent threshold in para-
graph (a)(1) of this subsection, provided 
the action exceeds the simplified acqui-
sition threshold. The head of the con-
tracting activity shall justify the re-
quirement for certified cost or pricing 
data. The documentation shall include 
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a written finding that certified cost or 
pricing data are necessary to deter-
mine whether the price is fair and rea-
sonable and the facts supporting that 
finding. 

(b) When certified cost or pricing 
data are required, the contracting offi-
cer shall require the contractor or pro-
spective contractor to submit to the 
contracting officer (and to have any 
subcontractor or prospective subcon-
tractor submit to the prime contractor 
or appropriate subcontractor tier) the 
following in support of any proposal: 

(1) The certified cost or pricing data 
and data other than certified cost or 
pricing data required by the con-
tracting officer to determine that the 
price is fair and reasonable. 

(2) A Certificate of Current Cost or 
Pricing Data, in the format specified in 
15.406–2, certifying that to the best of 
its knowledge and belief, the cost or 
pricing data were accurate, complete, 
and current as of the date of agreement 
on price or, if applicable, an earlier 
date agreed upon between the parties 
that is as close as practicable to the 
date of agreement on price. 

(c) If certified cost or pricing data 
are requested and submitted by an of-
feror, but an exception is later found to 
apply, the data must not be considered 
certified cost or pricing data as defined 
in 2.101 and must not be certified in ac-
cordance with 15.406–2. 

(d) The requirements of this sub-
section also apply to contracts entered 
into by an agency on behalf of a foreign 
government. 

[62 FR 51230, Sept. 30, 1997, as amended at 65 
FR 60553, Oct. 11, 2000; 66 FR 2129, Jan. 10, 
2001; 71 FR 57367, Sept. 28, 2006; 75 FR 53133, 
53144, Aug. 30, 2010] 

15.403–5 Instructions for submission of 
certified cost or pricing data and 
data other than certified cost or 
pricing data. 

(a) Taking into consideration the pol-
icy at 15.402, the contracting officer 
shall specify in the solicitation (see 
15.408 (l) and (m))— 

(1) Whether certified cost or pricing 
data are required; 

(2) That, in lieu of submitting cer-
tified cost or pricing data, the offeror 
may submit a request for exception 

from the requirement to submit cer-
tified cost or pricing data; 

(3) Any requirement for data other 
than certified cost or pricing data; and 

(4) The requirement for necessary 
preaward or postaward access to 
offeror’s records. 

(b)(1) Format for submission of certified 
cost or pricing data. When certification 
is required, the contracting officer may 
require submission of certified cost or 
pricing data in the format indicated in 
Table 15–2 of 15.408, specify an alter-
native format, or permit submission in 
the contractor’s format (See 
15.408(l)(1)), unless the data are re-
quired to be submitted on one of the 
termination forms specified in subpart 
49.6. 

(2) Format for submission of data other 
than certified cost or pricing data. When 
required by the contracting officer, 
data other than certified cost or pric-
ing data may be submitted in the 
offeror’s own format unless the con-
tracting officer decides that use of a 
specific format is essential for evalu-
ating and determining that the price is 
fair and reasonable and the format has 
been described in the solicitation. 

(3) Format for submission of data sup-
porting forward pricing rate agreements. 
Data supporting forward pricing rate 
agreements or final indirect cost pro-
posals shall be submitted in a form ac-
ceptable to the contracting officer. 

[75 FR 53145, Aug. 30, 2010] 

15.404 Proposal analysis. 

15.404–1 Proposal analysis techniques. 
(a) General. The objective of proposal 

analysis is to ensure that the final 
agreed-to price is fair and reasonable. 

(1) The contracting officer is respon-
sible for evaluating the reasonableness 
of the offered prices. The analytical 
techniques and procedures described in 
this section may be used, singly or in 
combination with others, to ensure 
that the final price is fair and reason-
able. The complexity and cir-
cumstances of each acquisition should 
determine the level of detail of the 
analysis required. 

(2) Price analysis shall be used when 
certified cost or pricing data are not 
required (see paragraph (b) of this sub-
section and 15.404–3). 
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(3) Cost analysis shall be used to 
evaluate the reasonableness of indi-
vidual cost elements when certified 
cost or pricing data are required. Price 
analysis should be used to verify that 
the overall price offered is fair and rea-
sonable. 

(4) Cost analysis may also be used to 
evaluate data other than certified cost 
or pricing data to determine cost rea-
sonableness or cost realism when a fair 
and reasonable price cannot be deter-
mined through price analysis alone for 
commercial or non-commercial items. 

(5) The contracting officer may re-
quest the advice and assistance of 
other experts to ensure that an appro-
priate analysis is performed. 

(6) Recommendations or conclusions 
regarding the Government’s review or 
analysis of an offeror’s or contractor’s 
proposal shall not be disclosed to the 
offeror or contractor without the con-
currence of the contracting officer. 
Any discrepancy or mistake of fact 
(such as duplications, omissions, and 
errors in computation) contained in 
the certified cost or pricing data or 
data other than certified cost or pric-
ing data submitted in support of a pro-
posal shall be brought to the con-
tracting officer’s attention for appro-
priate action. 

(7) The Air Force Institute of Tech-
nology (AFIT) and the Federal Acquisi-
tion Institute (FAI) jointly prepared a 
five-volume set of Contract Pricing 
Reference Guides to guide pricing and 
negotiation personnel. The five guides 
are: I Price Analysis, II Quantitative 
Techniques for Contract Pricing, III 
Cost Analysis, IV Advanced Issues in 
Contract Pricing, and V Federal Con-
tract Negotiation Techniques. These 
references provide detailed discussion 
and examples applying pricing policies 
to pricing problems. They are to be 
used for instruction and professional 
guidance. However, they are not direc-
tive and should be considered informa-
tional only. They are available via the 
internet at http://www.acq.osd.mil/dpap/ 
cpic/cp/contractlpricinglreferencel 

guides.html. 
(b) Price analysis for commercial and 

non-commercial items. (1) Price analysis 
is the process of examining and evalu-
ating a proposed price without evalu-
ating its separate cost elements and 

proposed profit. Unless an exception 
from the requirement to obtain cer-
tified cost or pricing data applies under 
15.403–1(b)(1) or (b)(2), at a minimum, 
the contracting officer shall obtain ap-
propriate data, without certification, 
on the prices at which the same or 
similar items have previously been sold 
and determine if the data is adequate 
for evaluating the reasonableness of 
the price. Price analysis may include 
evaluating data other than certified 
cost or pricing data obtained from the 
offeror or contractor when there is no 
other means for determining a fair and 
reasonable price. Contracting officers 
shall obtain data other than certified 
cost or pricing data from the offeror or 
contractor for all acquisitions (includ-
ing commercial item acquisitions), if 
that is the contracting officer’s only 
means to determine the price to be fair 
and reasonable. 

(2) The Government may use various 
price analysis techniques and proce-
dures to ensure a fair and reasonable 
price. Examples of such techniques in-
clude, but are not limited to, the fol-
lowing: 

(i) Comparison of proposed prices re-
ceived in response to the solicitation. 
Normally, adequate price competition 
establishes a fair and reasonable price 
(see 15.403–1(c)(1)(i)). 

(ii) Comparison of the proposed 
prices to historical prices paid, wheth-
er by the Government or other than 
the Government, for the same or simi-
lar items. This method may be used for 
commercial items including those ‘‘of a 
type’’ or requiring minor modifica-
tions. 

(A) The prior price must be a valid 
basis for comparison. If there has been 
a significant time lapse between the 
last acquisition and the present one, if 
the terms and conditions of the acqui-
sition are significantly different, or if 
the reasonableness of the prior price is 
uncertain, then the prior price may not 
be a valid basis for comparison. 

(B) The prior price must be adjusted 
to account for materially differing 
terms and conditions, quantities and 
market and economic factors. For 
similar items, the contracting officer 
must also adjust the prior price to ac-
count for material differences between 
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the similar item and the item being 
procured. 

(C) Expert technical advice should be 
obtained when analyzing similar items, 
or commercial items that are ‘‘of a 
type’’ or requiring minor modifica-
tions, to ascertain the magnitude of 
changes required and to assist in pric-
ing the required changes. 

(iii) Use of parametric estimating 
methods/application of rough yard-
sticks (such as dollars per pound or per 
horsepower, or other units) to high-
light significant inconsistencies that 
warrant additional pricing inquiry. 

(iv) Comparison with competitive 
published price lists, published market 
prices of commodities, similar indexes, 
and discount or rebate arrangements. 

(v) Comparison of proposed prices 
with independent Government cost es-
timates. 

(vi) Comparison of proposed prices 
with prices obtained through market 
research for the same or similar items. 

(vii) Analysis of data other than cer-
tified cost or pricing data (as defined 
at 2.101) provided by the offeror. 

(3) The first two techniques at 15.404– 
1(b)(2) are the preferred techniques. 
However, if the contracting officer de-
termines that information on competi-
tive proposed prices or previous con-
tract prices is not available or is insuf-
ficient to determine that the price is 
fair and reasonable, the contracting of-
ficer may use any of the remaining 
techniques as appropriate to the cir-
cumstances applicable to the acquisi-
tion. 

(4) Value analysis can give insight 
into the relative worth of a product 
and the Government may use it in con-
junction with the price analysis tech-
niques listed in paragraph (b)(2) of this 
section. 

(c) Cost analysis. (1) Cost analysis is 
the review and evaluation of any sepa-
rate cost elements and profit or fee in 
an offeror’s or contractor’s proposal, as 
needed to determine a fair and reason-
able price or to determine cost realism, 
and the application of judgment to de-
termine how well the proposed costs 
represent what the cost of the contract 
should be, assuming reasonable econ-
omy and efficiency. 

(2) The Government may use various 
cost analysis techniques and proce-

dures to ensure a fair and reasonable 
price, given the circumstances of the 
acquisition. Such techniques and pro-
cedures include the following: 

(i) Verification of cost data or pric-
ing data and evaluation of cost ele-
ments, including— 

(A) The necessity for, and reasonable-
ness of, proposed costs, including al-
lowances for contingencies; 

(B) Projection of the offeror’s cost 
trends, on the basis of current and his-
torical cost or pricing data; 

(C) Reasonableness of estimates gen-
erated by appropriately calibrated and 
validated parametric models or cost-es-
timating relationships; and 

(D) The application of audited or ne-
gotiated indirect cost rates, labor 
rates, and cost of money or other fac-
tors. 

(ii) Evaluating the effect of the 
offeror’s current practices on future 
costs. In conducting this evaluation, 
the contracting officer shall ensure 
that the effects of inefficient or uneco-
nomical past practices are not pro-
jected into the future. In pricing pro-
duction of recently developed complex 
equipment, the contracting officer 
should perform a trend analysis of 
basic labor and materials, even in peri-
ods of relative price stability. 

(iii) Comparison of costs proposed by 
the offeror for individual cost elements 
with— 

(A) Actual costs previously incurred 
by the same offeror; 

(B) Previous cost estimates from the 
offeror or from other offerors for the 
same or similar items; 

(C) Other cost estimates received in 
response to the Government’s request; 

(D) Independent Government cost es-
timates by technical personnel; and 

(E) Forecasts of planned expendi-
tures. 

(iv) Verification that the offeror’s 
cost submissions are in accordance 
with the contract cost principles and 
procedures in part 31 and, when appli-
cable, the requirements and procedures 
in 48 CFR Chapter 99 (Appendix to the 
FAR looseleaf edition), Cost Account-
ing Standards. 

(v) Review to determine whether any 
cost data or pricing data, necessary to 
make the offeror’s proposal suitable for 
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negotiation, have not been either sub-
mitted or identified in writing by the 
offeror. If there are such data, the con-
tracting officer shall attempt to obtain 
and use them in the negotiations or 
make satisfactory allowance for the in-
complete data. 

(vi) Analysis of the results of any 
make-or-buy program reviews, in eval-
uating subcontract costs (see 15.407–2). 

(d) Cost realism analysis. (1) Cost real-
ism analysis is the process of independ-
ently reviewing and evaluating specific 
elements of each offeror’s proposed 
cost estimate to determine whether the 
estimated proposed cost elements are 
realistic for the work to be performed; 
reflect a clear understanding of the re-
quirements; and are consistent with 
the unique methods of performance and 
materials described in the offeror’s 
technical proposal. 

(2) Cost realism analyses shall be per-
formed on cost-reimbursement con-
tracts to determine the probable cost 
of performance for each offeror. 

(i) The probable cost may differ from 
the proposed cost and should reflect 
the Government’s best estimate of the 
cost of any contract that is most likely 
to result from the offeror’s proposal. 
The probable cost shall be used for pur-
poses of evaluation to determine the 
best value. 

(ii) The probable cost is determined 
by adjusting each offeror’s proposed 
cost, and fee when appropriate, to re-
flect any additions or reductions in 
cost elements to realistic levels based 
on the results of the cost realism anal-
ysis. 

(3) Cost realism analyses may also be 
used on competitive fixed-price incen-
tive contracts or, in exceptional cases, 
on other competitive fixed-price-type 
contracts when new requirements may 
not be fully understood by competing 
offerors, there are quality concerns, or 
past experience indicates that contrac-
tors’ proposed costs have resulted in 
quality or service shortfalls. Results of 
the analysis may be used in perform-
ance risk assessments and responsi-
bility determinations. However, pro-
posals shall be evaluated using the cri-
teria in the solicitation, and the of-
fered prices shall not be adjusted as a 
result of the analysis. 

(e) Technical analysis. (1) The con-
tracting officer should request that 
personnel having specialized knowl-
edge, skills, experience, or capability 
in engineering, science, or manage-
ment perform a technical analysis of 
the proposed types and quantities of 
materials, labor, processes, special 
tooling, equipment or real property, 
the reasonableness of scrap and spoil-
age, and other associated factors set 
forth in the proposal(s) in order to de-
termine the need for and reasonable-
ness of the proposed resources, assum-
ing reasonable economy and efficiency. 

(2) At a minimum, the technical 
analysis should examine the types and 
quantities of material proposed and the 
need for the types and quantities of 
labor hours and the labor mix. Any 
other data that may be pertinent to an 
assessment of the offeror’s ability to 
accomplish the technical requirements 
or to the cost or price analysis of the 
service or product being proposed 
should also be included in the analysis. 

(3) The contracting officer should re-
quest technical assistance in evalu-
ating pricing related to items that are 
‘‘similar to’’ items being purchased, or 
commercial items that are ‘‘of a type’’ 
or requiring minor modifications, to 
ascertain the magnitude of changes re-
quired and to assist in pricing the re-
quired changes. 

(f) Unit prices. (1) Except when pricing 
an item on the basis of adequate price 
competition or catalog or market 
price, unit prices shall reflect the in-
trinsic value of an item or service and 
shall be in proportion to an item’s base 
cost (e.g., manufacturing or acquisition 
costs). Any method of distributing 
costs to line items that distorts the 
unit prices shall not be used. For exam-
ple, distributing costs equally among 
line items is not acceptable except 
when there is little or no variation in 
base cost. 

(2) Except for the acquisition of com-
mercial items, contracting officers 
shall require that offerors identify in 
their proposals those items of supply 
that they will not manufacture or to 
which they will not contribute signifi-
cant value, unless adequate price com-
petition is expected (10 U.S.C. 2304 and 
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41 U.S.C. 254(d)(5)(A)(i)). Such informa-
tion shall be used to determine wheth-
er the intrinsic value of an item has 
been distorted through application of 
overhead and whether such items 
should be considered for breakout. The 
contracting officer should require such 
information in all other negotiated 
contracts when appropriate. 

(g) Unbalanced pricing. (1) Unbalanced 
pricing may increase performance risk 
and could result in payment of unrea-
sonably high prices. Unbalanced pric-
ing exists when, despite an acceptable 
total evaluated price, the price of one 
or more contract line items is signifi-
cantly over or understated as indicated 
by the application of cost or price anal-
ysis techniques. The greatest risks as-
sociated with unbalanced pricing occur 
when— 

(i) Startup work, mobilization, first 
articles, or first article testing are sep-
arate line items; 

(ii) Base quantities and option quan-
tities are separate line items; or 

(iii) The evaluated price is the aggre-
gate of estimated quantities to be or-
dered under separate line items of an 
indefinite-delivery contract. 

(2) All offers with separately priced 
line items or subline items shall be 
analyzed to determine if the prices are 
unbalanced. If cost or price analysis 
techniques indicate that an offer is un-
balanced, the contracting officer 
shall— 

(i) Consider the risks to the Govern-
ment associated with the unbalanced 
pricing in determining the competitive 
range and in making the source selec-
tion decision; and 

(ii) Consider whether award of the 
contract will result in paying unrea-
sonably high prices for contract per-
formance. 

(3) An offer may be rejected if the 
contracting officer determines that the 
lack of balance poses an unacceptable 
risk to the Government. 

[62 FR 51230, Sept. 30, 1997, as amended at 63 
FR 58602, Oct. 30, 1998; 64 FR 51837, Sept. 24, 
1999; 65 FR 16286, Mar. 27, 2000; 71 FR 67779, 
Nov. 22, 2006; 72 FR 27384, May 15, 2007; 73 FR 
54016, Sept. 17, 2008; 75 FR 53145, Aug. 30, 2010; 
77 FR 56744, Sept. 13, 2012; 78 FR 37692, June 
21, 2013] 

15.404–2 Data to support proposal 
analysis. 

(a) Field pricing assistance. (1) The 
contracting officer should request field 
pricing assistance when the informa-
tion available at the buying activity is 
inadequate to determine a fair and rea-
sonable price. The contracting officer 
shall tailor requests to reflect the min-
imum essential supplementary infor-
mation needed to conduct a technical 
or cost or pricing analysis. 

(2) The contracting officer shall tai-
lor the type of information and level of 
detail requested in accordance with the 
specialized resources available at the 
buying activity and the magnitude and 
complexity of the required analysis. 
Field pricing assistance is generally 
available to provide— 

(i) Technical, audit, and special re-
ports associated with the cost elements 
of a proposal, including subcontracts; 

(ii) Information on related pricing 
practices and history; 

(iii) Information to help contracting 
officers determine commerciality and a 
fair and reasonable price, including— 

(A) Verifying sales history to source 
documents; 

(B) Identifying special terms and 
conditions; 

(C) Identifying customarily granted 
or offered discounts for the item; 

(D) Verifying the item to an existing 
catalog or price list; 

(E) Verifying historical data for an 
item previously not determined com-
mercial that the offeror is now trying 
to qualify as a commercial item; and 

(F) Identifying general market condi-
tions affecting determinations of 
commerciality and a fair and reason-
able price. 

(iv) Information relative to the busi-
ness, technical, production, or other 
capabilities and practices of an offeror. 

(3) When field pricing assistance is 
requested, contracting officers are en-
couraged to team with appropriate 
field experts throughout the acquisi-
tion process, including negotiations. 
Early communication with these ex-
perts will assist in determining the ex-
tent of assistance required, the specific 
areas for which assistance is needed, a 
realistic review schedule, and the in-
formation necessary to perform the re-
view. 
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(4) When requesting field pricing as-
sistance on a contractor’s request for 
equitable adjustment, the contracting 
officer shall provide the information 
listed in 43.204(b)(5). 

(5) Field pricing information and 
other reports may include proprietary 
or source selection information (see 
2.101). This information must be appro-
priately identified and protected ac-
cordingly. 

(b) Reporting field pricing information. 
(1) Depending upon the extent and com-
plexity of the field pricing review, re-
sults, including supporting rationale, 
may be reported directly to the con-
tracting officer orally, in writing, or by 
any other method acceptable to the 
contracting officer. 

(i) Whenever circumstances permit, 
the contracting officer and field pric-
ing experts are encouraged to use tele-
phonic and/or electronic means to re-
quest and transmit pricing informa-
tion. 

(ii) When it is necessary to have writ-
ten technical and audit reports, the 
contracting officer shall request that 
the audit agency concurrently forward 
the audit report to the requesting con-
tracting officer and the administrative 
contracting officer (ACO). The com-
pleted field pricing assistance results 
may reference audit information, but 
need not reconcile the audit rec-
ommendations and technical rec-
ommendations. A copy of the informa-
tion submitted to the contracting offi-
cer by field pricing personnel shall be 
provided to the audit agency. 

(2) Audit and field pricing informa-
tion, whether written or reported tele-
phonically or electronically, shall be 
made a part of the official contract file 
(see 4.807(f)). 

(c) Audit assistance for prime contracts 
or subcontracts. (1) The contracting offi-
cer should contact the cognizant audit 
office directly, particularly when an 
audit is the only field pricing support 
required. The audit office shall send 
the audit report, or otherwise transmit 
the audit recommendations, directly to 
the contracting officer. 

(i) The auditor shall not reveal the 
audit conclusions or recommendations 
to the offeror/contractor without ob-
taining the concurrence of the con-
tracting officer. However, the auditor 

may discuss statements of facts with 
the contractor. 

(ii) The contracting officer should be 
notified immediately of any informa-
tion disclosed to the auditor after sub-
mission of a report that may signifi-
cantly affect the audit findings and, if 
necessary, a supplemental audit report 
shall be issued. 

(2) The contracting officer shall not 
request a separate preaward audit of 
indirect costs unless the information 
already available from an existing 
audit, completed within the preceding 
12 months, is considered inadequate for 
determining the reasonableness of the 
proposed indirect costs (41 U.S.C. 254d 
and 10 U.S.C. 2313). 

(3) The auditor is responsible for the 
scope and depth of the audit. Copies of 
updated information that will signifi-
cantly affect the audit should be pro-
vided to the auditor by the contracting 
officer. 

(4) General access to the offeror’s 
books and financial records is limited 
to the auditor. This limitation does not 
preclude the contracting officer or the 
ACO, or their representatives, from re-
questing that the offeror provide or 
make available any data or records 
necessary to analyze the offeror’s pro-
posal. 

(d) Deficient proposals. The ACO or 
the auditor, as appropriate, shall no-
tify the contracting officer imme-
diately if the data provided for review 
is so deficient as to preclude review or 
audit, or if the contractor or offeror 
has denied access to any records con-
sidered essential to conduct a satisfac-
tory review or audit. Oral notifications 
shall be confirmed promptly in writing, 
including a description of deficient or 
denied data or records. The contracting 
officer immediately shall take appro-
priate action to obtain the required 
data. Should the offeror/contractor 
again refuse to provide adequate data, 
or provide access to necessary data, the 
contracting officer shall withhold the 
award or price adjustment and refer 
the contract action to a higher author-
ity, providing details of the attempts 
made to resolve the matter and a state-
ment of the practicability of obtaining 
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the supplies or services from another 
source. 

[62 FR 51230, Sept. 30, 1997, as amended at 64 
FR 51837, Sept. 24, 1999; 67 FR 13063, Mar. 20, 
2002; 75 FR 53146, Aug. 30, 2010] 

15.404–3 Subcontract pricing consider-
ations. 

(a) The contracting officer is respon-
sible for the determination of a fair 
and reasonable price for the prime con-
tract, including subcontracting costs. 
The contracting officer should consider 
whether a contractor or subcontractor 
has an approved purchasing system, 
has performed cost or price analysis of 
proposed subcontractor prices, or has 
negotiated the subcontract prices be-
fore negotiation of the prime contract, 
in determining the reasonableness of 
the prime contract price. This does not 
relieve the contracting officer from the 
responsibility to analyze the contrac-
tor’s submission, including subcontrac-
tor’s certified cost or pricing data. 

(b) The prime contractor or subcon-
tractor shall— 

(1) Conduct appropriate cost or price 
analyses to establish the reasonable-
ness of proposed subcontract prices; 

(2) Include the results of these anal-
yses in the price proposal; and 

(3) When required by paragraph (c) of 
this subsection, submit subcontractor 
certified cost or pricing data to the 
Government as part of its own certified 
cost or pricing data. 

(c) Any contractor or subcontractor 
that is required to submit certified 
cost or pricing data also shall obtain 
and analyze certified cost or pricing 
data before awarding any subcontract, 
purchase order, or modification ex-
pected to exceed the certified cost or 
pricing data threshold, unless an excep-
tion in 15.403–1(b) applies to that ac-
tion. 

(1) The contractor shall submit, or 
cause to be submitted by the subcon-
tractor(s), certified cost or pricing data 
to the Government for subcontracts 
that are the lower of either— 

(i) $12.5 million or more; or 
(ii) Both more than the pertinent cer-

tified cost or pricing data threshold 
and more than 10 percent of the prime 
contractor’s proposed price, unless the 
contracting officer believes such sub-
mission is unnecessary. 

(2) The contracting officer should re-
quire the contractor or subcontractor 
to submit to the Government (or cause 
submission of) subcontractor certified 
cost or pricing data below the thresh-
olds in paragraph (c)(1) of this sub-
section and data other than certified 
cost or pricing data that the con-
tracting officer considers necessary for 
adequately pricing the prime contract. 

(3) Subcontractor certified cost or 
pricing data shall be submitted in the 
format provided in Table 15–2 of 15.408 
or the alternate format specified in the 
solicitation. 

(4) Subcontractor certified cost or 
pricing data shall be current, accurate, 
and complete as of the date of price 
agreement, or, if applicable, an earlier 
date agreed upon by the parties and 
specified on the contractor’s Certifi-
cate of Current Cost or Pricing Data. 
The contractor shall update sub-
contractor’s data, as appropriate, dur-
ing source selection and negotiations. 

(5) If there is more than one prospec-
tive subcontractor for any given work, 
the contractor need only submit to the 
Government certified cost or pricing 
data for the prospective subcontractor 
most likely to receive the award. 

[62 FR 51230, Sept. 30, 1997, as amended at 71 
FR 57367, Sept. 28, 2006; 75 FR 53133, 53146, 
Aug. 30, 2010] 

15.404–4 Profit. 

(a) General. This subsection pre-
scribes policies for establishing the 
profit or fee portion of the Government 
prenegotiation objective in price nego-
tiations based on cost analysis. 

(1) Profit or fee prenegotiation objec-
tives do not necessarily represent net 
income to contractors. Rather, they 
represent that element of the potential 
total remuneration that contractors 
may receive for contract performance 
over and above allowable costs. This 
potential remuneration element and 
the Government’s estimate of allow-
able costs to be incurred in contract 
performance together equal the Gov-
ernment’s total prenegotiation objec-
tive. Just as actual costs may vary 
from estimated costs, the contractor’s 
actual realized profit or fee may vary 
from negotiated profit or fee, because 
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of such factors as efficiency of perform-
ance, incurrence of costs the Govern-
ment does not recognize as allowable, 
and the contract type. 

(2) It is in the Government’s interest 
to offer contractors opportunities for 
financial rewards sufficient to stimu-
late efficient contract performance, at-
tract the best capabilities of qualified 
large and small business concerns to 
Government contracts, and maintain a 
viable industrial base. 

(3) Both the Government and con-
tractors should be concerned with prof-
it as a motivator of efficient and effec-
tive contract performance. Negotia-
tions aimed merely at reducing prices 
by reducing profit, without proper rec-
ognition of the function of profit, are 
not in the Government’s interest. Ne-
gotiation of extremely low profits, use 
of historical averages, or automatic ap-
plication of predetermined percentages 
to total estimated costs do not provide 
proper motivation for optimum con-
tract performance. 

(b) Policy. (1) Structured approaches 
(see paragraph (d) of this subsection) 
for determining profit or fee 
prenegotiation objectives provide a dis-
cipline for ensuring that all relevant 
factors are considered. Subject to the 
authorities in 1.301(c), agencies making 
noncompetitive contract awards over 
$100,000 totaling $50 million or more a 
year— 

(i) Shall use a structured approach 
for determining the profit or fee objec-
tive in those acquisitions that require 
cost analysis; and 

(ii) May prescribe specific exemp-
tions for situations in which manda-
tory use of a structured approach 
would be clearly inappropriate. 

(2) Agencies may use another agen-
cy’s structured approach. 

(c) Contracting officer responsibilities. 
(1) When the price negotiation is not 
based on cost analysis, contracting of-
ficers are not required to analyze prof-
it. 

(2) When the price negotiation is 
based on cost analysis, contracting of-
ficers in agencies that have a struc-
tured approach shall use it to analyze 
profit. When not using a structured ap-
proach, contracting officers shall com-
ply with paragraph (d)(1) of this sub-

section in developing profit or fee 
prenegotiation objectives. 

(3) Contracting officers shall use the 
Government prenegotiation cost objec-
tive amounts as the basis for calcu-
lating the profit or fee prenegotiation 
objective. Before applying profit or fee 
factors, the contracting officer shall 
exclude from the pre-negotiation cost 
objective amounts the purchase cost of 
contractor-acquired property that is 
categorized as equipment, as defined in 
FAR 45.101, and where such equipment 
is to be charged directly to the con-
tract. Before applying profit or fee fac-
tors, the contracting officer shall ex-
clude any facilities capital cost of 
money included in the cost objective 
amounts. If the prospective contractor 
fails to identify or propose facilities 
capital cost of money in a proposal for 
a contract that will be subject to the 
cost principles for contracts with com-
mercial organizations (see subpart 
31.2), facilities capital cost of money 
will not be an allowable cost in any re-
sulting contract (see 15.408(i)). 

(4)(i) The contracting officer shall 
not negotiate a price or fee that ex-
ceeds the following statutory limita-
tions, imposed by 10 U.S.C. 2306(d) and 
41 U.S.C. 254(b): 

(A) For experimental, developmental, 
or research work performed under a 
cost-plus-fixed-fee contract, the fee 
shall not exceed 15 percent of the con-
tract’s estimated cost, excluding fee. 

(B) For architect-engineer services 
for public works or utilities, the con-
tract price or the estimated cost and 
fee for production and delivery of de-
signs, plans, drawings, and specifica-
tions shall not exceed 6 percent of the 
estimated cost of construction of the 
public work or utility, excluding fees. 

(C) For other cost-plus-fixed-fee con-
tracts, the fee shall not exceed 10 per-
cent of the contract’s estimated cost, 
excluding fee. 

(ii) The contracting officer’s signa-
ture on the price negotiation memo-
randum or other documentation sup-
porting determination of fair and rea-
sonable price documents the con-
tracting officer’s determination that 
the statutory price or fee limitations 
have not been exceeded. 

(5) The contracting officer shall not 
require any prospective contractor to 
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submit breakouts or supporting ration-
ale for its profit or fee objective but 
may consider it, if it is submitted vol-
untarily. 

(6) If a change or modification calls 
for essentially the same type and mix 
of work as the basic contract and is of 
relatively small dollar value compared 
to the total contract value, the con-
tracting officer may use the basic con-
tract’s profit or fee rate as the 
prenegotiation objective for that 
change or modification. 

(d) Profit-analysis factors—(1) Common 
factors. Unless it is clearly inappro-
priate or not applicable, each factor 
outlined in paragraphs (d)(1)(i) through 
(vi) of this subsection shall be consid-
ered by agencies in developing their 
structured approaches and by con-
tracting officers in analyzing profit, 
whether or not using a structured ap-
proach. 

(i) Contractor effort. This factor meas-
ures the complexity of the work and 
the resources required of the prospec-
tive contractor for contract perform-
ance. Greater profit opportunity should 
be provided under contracts requiring a 
high degree of professional and mana-
gerial skill and to prospective contrac-
tors whose skills, facilities, and tech-
nical assets can be expected to lead to 
efficient and economical contract per-
formance. The subfactors in paragraphs 
(d)(1)(i) (A) through (D) of this sub-
section shall be considered in deter-
mining contractor effort, but they may 
be modified in specific situations to ac-
commodate differences in the cat-
egories used by prospective contractors 
for listing costs— 

(A) Material acquisition. This sub-
factor measures the managerial and 
technical effort needed to obtain the 
required purchased parts and material, 
subcontracted items, and special tool-
ing. Considerations include the com-
plexity of the items required, the num-
ber of purchase orders and sub-
contracts to be awarded and adminis-
tered, whether established sources are 
available or new or second sources 
must be developed, and whether mate-
rial will be obtained through routine 
purchase orders or through complex 
subcontracts requiring detailed speci-
fications. Profit consideration should 

correspond to the managerial and tech-
nical effort involved. 

(B) Conversion direct labor. This sub-
factor measures the contribution of di-
rect engineering, manufacturing, and 
other labor to converting the raw ma-
terials, data, and subcontracted items 
into the contract items. Considerations 
include the diversity of engineering, 
scientific, and manufacturing labor 
skills required and the amount and 
quality of supervision and coordination 
needed to perform the contract task. 

(C) Conversion-related indirect costs. 
This subfactor measures how much the 
indirect costs contribute to contract 
performance. The labor elements in the 
allocable indirect costs should be given 
the profit consideration they would re-
ceive if treated as direct labor. The 
other elements of indirect costs should 
be evaluated to determine whether 
they merit only limited profit consid-
eration because of their routine nature, 
or are elements that contribute signifi-
cantly to the proposed contract. 

(D) General management. This sub-
factor measures the prospective con-
tractor’s other indirect costs and gen-
eral and administrative (G&A) expense, 
their composition, and how much they 
contribute to contract performance. 
Considerations include how labor in 
the overhead pools would be treated if 
it were direct labor, whether elements 
within the pools are routine expenses 
or instead are elements that contribute 
significantly to the proposed contract, 
and whether the elements require rou-
tine as opposed to unusual managerial 
effort and attention. 

(ii) Contract cost risk. (A) This factor 
measures the degree of cost responsi-
bility and associated risk that the pro-
spective contractor will assume as a re-
sult of the contract type contemplated 
and considering the reliability of the 
cost estimate in relation to the com-
plexity and duration of the contract 
task. Determination of contract type 
should be closely related to the risks 
involved in timely, cost-effective, and 
efficient performance. This factor 
should compensate contractors propor-
tionately for assuming greater cost 
risks. 

(B) The contractor assumes the 
greatest cost risk in a closely priced 
firm-fixed-price contract under which 
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it agrees to perform a complex under-
taking on time and at a predetermined 
price. Some firm-fixed-price contracts 
may entail substantially less cost risk 
than others because, for example, the 
contract task is less complex or many 
of the contractor’s costs are known at 
the time of price agreement, in which 
case the risk factor should be reduced 
accordingly. The contractor assumes 
the least cost risk in a cost-plus-fixed- 
fee level-of-effort contract, under 
which it is reimbursed those costs de-
termined to be allocable and allowable, 
plus the fixed fee. 

(C) In evaluating assumption of cost 
risk, contracting officers shall, except 
in unusual circumstances, treat time- 
and-materials, labor-hour, and firm- 
fixed-price, level-of-effort term con-
tracts as cost-plus-fixed-fee contracts. 

(iii) Federal socioeconomic programs. 
This factor measures the degree of sup-
port given by the prospective con-
tractor to Federal socioeconomic pro-
grams, such as those involving small 
business concerns, small business con-
cerns owned and controlled by socially 
and economically disadvantaged indi-
viduals, women-owned small business 
concerns, veteran-owned, HUBZone, 
service-disabled veteran-owned small 
business concerns, handicapped shel-
tered workshops, and energy conserva-
tion. Greater profit opportunity should 
be provided contractors that have dis-
played unusual initiative in these pro-
grams. 

(iv) Capital investments. This factor 
takes into account the contribution of 
contractor investments to efficient and 
economical contract performance. 

(v) Cost-control and other past accom-
plishments. This factor allows addi-
tional profit opportunities to a pro-
spective contractor that has previously 
demonstrated its ability to perform 
similar tasks effectively and economi-
cally. In addition, consideration should 
be given to measures taken by the pro-
spective contractor that result in pro-
ductivity improvements, and other 
cost-reduction accomplishments that 
will benefit the Government in follow- 
on contracts. 

(vi) Independent development. Under 
this factor, the contractor may be pro-
vided additional profit opportunities in 
recognition of independent develop-

ment efforts relevant to the contract 
end item without Government assist-
ance. The contracting officer should 
consider whether the development cost 
was recovered directly or indirectly 
from Government sources. 

(2) Additional factors. In order to fos-
ter achievement of program objectives, 
each agency may include additional 
factors in its structured approach or 
take them into account in the profit 
analysis of individual contract actions. 

[62 FR 51230, Sept. 30, 1997, as amended at 67 
FR 6120, Feb. 8, 2002; 70 FR 14954, Mar. 23, 
2005; 75 FR 38679, July 2 2010] 

15.405 Price negotiation. 
(a) The purpose of performing cost or 

price analysis is to develop a negotia-
tion position that permits the con-
tracting officer and the offeror an op-
portunity to reach agreement on a fair 
and reasonable price. A fair and reason-
able price does not require that agree-
ment be reached on every element of 
cost, nor is it mandatory that the 
agreed price be within the contracting 
officer’s initial negotiation position. 
Taking into consideration the advisory 
recommendations, reports of contrib-
uting specialists, and the current sta-
tus of the contractor’s purchasing sys-
tem, the contracting officer is respon-
sible for exercising the requisite judg-
ment needed to reach a negotiated set-
tlement with the offeror and is solely 
responsible for the final price agree-
ment. However, when significant audit 
or other specialist recommendations 
are not adopted, the contracting officer 
should provide rationale that supports 
the negotiation result in the price ne-
gotiation documentation. 

(b) The contracting officer’s primary 
concern is the overall price the Govern-
ment will actually pay. The con-
tracting officer’s objective is to nego-
tiate a contract of a type and with a 
price providing the contractor the 
greatest incentive for efficient and eco-
nomical performance. The negotiation 
of a contract type and a price are re-
lated and should be considered together 
with the issues of risk and uncertainty 
to the contractor and the Government. 
Therefore, the contracting officer 
should not become preoccupied with 
any single element and should balance 
the contract type, cost, and profit or 
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fee negotiated to achieve a total re-
sult—a price that is fair and reasonable 
to both the Government and the con-
tractor. 

(c) The Government’s cost objective 
and proposed pricing arrangement di-
rectly affect the profit or fee objective. 
Because profit or fee is only one of sev-
eral interrelated variables, the con-
tracting officer shall not agree on prof-
it or fee without concurrent agreement 
on cost and type of contract. 

(d) If, however, the contractor insists 
on a price or demands a profit or fee 
that the contracting officer considers 
unreasonable, and the contracting offi-
cer has taken all authorized actions 
(including determining the feasibility 
of developing an alternative source) 
without success, the contracting offi-
cer shall refer the contract action to a 
level above the contracting officer. 
Disposition of the action should be doc-
umented. 

15.406 Documentation. 

15.406–1 Prenegotiation objectives. 
(a) The prenegotiation objectives es-

tablish the Government’s initial nego-
tiation position. They assist in the 
contracting officer’s determination of 
fair and reasonable price. They should 
be based on the results of the con-
tracting officer’s analysis of the 
offeror’s proposal, taking into consid-
eration all pertinent information in-
cluding field pricing assistance, audit 
reports and technical analysis, fact- 
finding results, independent Govern-
ment cost estimates and price his-
tories. 

(b) The contracting officer shall es-
tablish prenegotiation objectives be-
fore the negotiation of any pricing ac-
tion. The scope and depth of the anal-
ysis supporting the objectives should 
be directly related to the dollar value, 
importance, and complexity of the 
pricing action. When cost analysis is 
required, the contracting officer shall 
document the pertinent issues to be ne-
gotiated, the cost objectives, and a 
profit or fee objective. 

15.406–2 Certificate of current cost or 
pricing data. 

(a) When certified cost or pricing 
data are required, the contracting offi-

cer shall require the contractor to exe-
cute a Certificate of Current Cost or 
Pricing Data, using the format in this 
paragraph, and must include the exe-
cuted certificate in the contract file. 

CERTIFICATE OF CURRENT COST OR PRICING 
DATA 

This is to certify that, to the best of my 
knowledge and belief, the cost or pricing 
data (as defined in section 2.101 of the Fed-
eral Acquisition Regulation (FAR) and re-
quired under FAR subsection 15.403–4) sub-
mitted, either actually or by specific identi-
fication in writing, to the Contracting Offi-
cer or to the Contracting Officer’s represent-
ative in support of ll* are accurate, com-
plete, and current as of ll**. This certifi-
cation includes the cost or pricing data sup-
porting any advance agreements and forward 
pricing rate agreements between the offeror 
and the Government that are part of the pro-
posal. 

Firm llllllllllllllllllll

Signature llllllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

Date of execution*** llllllllllll

* Identify the proposal, request for price 
adjustment, or other submission involved, 
giving the appropriate identifying number 
(e.g., RFP No.). 

** Insert the day, month, and year when 
price negotiations were concluded and price 
agreement was reached or, if applicable, an 
earlier date agreed upon between the parties 
that is as close as practicable to the date of 
agreement on price. 

*** Insert the day, month, and year of sign-
ing, which should be as close as practicable 
to the date when the price negotiations were 
concluded and the contract price was agreed 
to. 

(End of certificate) 

(b) The certificate does not con-
stitute a representation as to the accu-
racy of the contractor’s judgment on 
the estimate f future costs or projec-
tions. It applies to the data upon which 
the judgment or estimate was based. 
This distinction between fact and judg-
ment should be clearly understood. If 
the contractor had information reason-
ably available at the time of agree-
ment showing that the negotiated price 
was not based on accurate, complete, 
and current data, the contractor’s re-
sponsibility is not limited by any lack 
of personal knowledge of the informa-
tion on the part of its negotiators. 
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(c) The contracting officer and con-
tractor are encouraged to reach a prior 
agreement on criteria for establishing 
closing or cutoff dates when appro-
priate in order to minimize delays as-
sociated with proposal updates. Closing 
or cutoff dates should be included as 
part of the data submitted with the 
proposal and, before agreement on 
price, data should be updated by the 
contractor to the latest closing or cut-
off dates for which the data are avail-
able. Use of cutoff dates coinciding 
with reports is acceptable, as certain 
data may not be reasonably available 
before normal periodic closing dates 
(e.g., actual indirect costs). Data with-
in the contractor’s or a subcontractor’s 
organization on matters significant to 
contractor management and to the 
Government will be treated as reason-
ably available. What is significant de-
pends upon the circumstances of each 
acquisition. 

(d) Possession of a Certificate of Cur-
rent Cost or Pricing Data is not a sub-
stitute for examining and analyzing 
the contractor’s proposal. 

(e) If certified cost or pricing data 
are requested by the Government and 
submitted by an offeror, but an excep-
tion is later found to apply, the data 
shall not be considered certified cost or 
pricing data and shall not be certified 
in accordance with this subsection. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 75 FR 53146, Aug. 30, 
2010] 

15.406–3 Documenting the negotiation. 
(a) The contracting officer shall doc-

ument in the contract file the principal 
elements of the negotiated agreement. 
The documentation (e.g., price negotia-
tion memorandum (PNM)) shall in-
clude the following: 

(1) The purpose of the negotiation. 
(2) A description of the acquisition, 

including appropriate identifying num-
bers (e.g., RFP No.). 

(3) The name, position, and organiza-
tion of each person representing the 
contractor and the Government in the 
negotiation. 

(4) The current status of any con-
tractor systems (e.g., purchasing, esti-
mating, accounting, and compensation) 
to the extent they affected and were 
considered in the negotiation. 

(5) If certified cost or pricing data 
were not required in the case of any 
price negotiation exceeding the cer-
tified cost or pricing data threshold, 
the exception used and the basis for it. 

(6) If certified cost or pricing data 
were required, the extent to which the 
contracting officer— 

(i) Relied on the certified cost or 
pricing data submitted and used them 
in negotiating the price; 

(ii) Recognized as inaccurate, incom-
plete, or noncurrent any certified cost 
or pricing data submitted; the action 
taken by the contracting officer and 
the contractor as a result; and the ef-
fect of the defective data on the price 
negotiated; or 

(iii) Determined that an exception 
applied after the data were submitted 
and, therefore, considered not to be 
certified cost or pricing data. 

(7) A summary of the contractor’s 
proposal, any field pricing assistance 
recommendations, including the rea-
sons for any pertinent variances from 
them, the Government’s negotiation 
objective, and the negotiated position. 
Where the determination of a fair and 
reasonable price is based on cost anal-
ysis, the summary shall address each 
major cost element. When determina-
tion of a fair and reasonable price is 
based on price analysis, the summary 
shall include the source and type of 
data used to support the determina-
tion. 

(8) The most significant facts or con-
siderations controlling the establish-
ment of the prenegotiation objectives 
and the negotiated agreement includ-
ing an explanation of any significant 
differences between the two positions. 

(9) To the extent such direction has a 
significant effect on the action, a dis-
cussion and quantification of the im-
pact of direction given by Congress, 
other agencies, and higher-level offi-
cials (i.e., officials who would not nor-
mally exercise authority during the 
award and review process for the in-
stant contract action). 

(10) The basis for the profit or fee 
prenegotiation objective and the profit 
or fee negotiated. 

(11) Documentation of fair and rea-
sonable pricing. 
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(b) Whenever field pricing assistance 
has been obtained, the contracting offi-
cer shall forward a copy of the negotia-
tion documentation to the office(s) 
providing assistance. When appro-
priate, information on how advisory 
field support can be made more effec-
tive should be provided separately. 

[62 FR 51230, Sept. 30, 1997, as amended at 75 
FR 53146, Aug. 30, 2010] 

15.407 Special cost or pricing areas. 

15.407–1 Defective certified cost or 
pricing data. 

(a) If, before agreement on price, the 
contracting officer learns that any cer-
tified cost or pricing data submitted 
are inaccurate, incomplete, or noncur-
rent, the contracting officer shall im-
mediately bring the matter to the at-
tention of the prospective contractor, 
whether the defective data increase or 
decrease the contract price. The con-
tracting officer shall consider any new 
data submitted to correct the defi-
ciency, or consider the inaccuracy, in-
completeness, or noncurrency of the 
data when negotiating the contract 
price. The price negotiation memo-
randum shall reflect the adjustments 
made to the data or the corrected data 
used to negotiate the contract price. 

(b)(1) If, after award, certified cost or 
pricing data are found to be inaccurate, 
incomplete, or noncurrent as of the 
date of final agreement on price or an 
earlier date agreed upon by the parties 
given on the contractor’s or sub-
contractor’s Certificate of Current Cost 
or Pricing Data, the Government is en-
titled to a price adjustment, including 
profit or fee, of any significant amount 
by which the price was increased be-
cause of the defective data. This enti-
tlement is ensured by including in the 
contract one of the clauses prescribed 
in 15.408(b) and (c) and is set forth in 
the clauses at 52.215–10, Price Reduc-
tion for Defective Certified Cost or 
Pricing Data, and 52.215–11, Price Re-
duction for Defective Certified Cost or 
Pricing Data—Modifications. The 
clauses give the Government the right 
to a price adjustment for defects in cer-
tified cost or pricing data submitted by 
the contractor, a prospective subcon-
tractor, or an actual subcontractor. 

(2) In arriving at a price adjustment, 
the contracting officer shall consider 
the time by which the certified cost or 
pricing data became reasonably avail-
able to the contractor, and the extent 
to which the Government relied upon 
the defective data. 

(3) The clauses referred to in para-
graph (b)(1) of this subsection recognize 
that the Government’s right to a price 
adjustment is not affected by any of 
the following circumstances: 

(i) The contractor or subcontractor 
was a sole source supplier or otherwise 
was in a superior bargaining position; 

(ii) The contracting officer should 
have known that the certified cost or 
pricing data in issue were defective 
even though the contractor or subcon-
tractor took no affirmative action to 
bring the character of the data to the 
attention of the contracting officer; 

(iii) The contract was based on an 
agreement about the total cost of the 
contract and there was no agreement 
about the cost of each item procured 
under such contract; or 

(iv) Certified cost or pricing data 
were required; however, the contractor 
or subcontractor did not submit a Cer-
tificate of Current Cost or Pricing Data 
relating to the contract. 

(4) Subject to paragraphs (b) (5) and 
(6) of this subsection, the contracting 
officer shall allow an offset for any un-
derstated certified cost or pricing data 
submitted in support of price negotia-
tions, up to the amount of the Govern-
ment’s claim for overstated pricing 
data arising out of the same pricing ac-
tion (e.g., the initial pricing of the 
same contract or the pricing of the 
same change order). 

(5) An offset shall be allowed only in 
an amount supported by the facts and 
if the contractor— 

(i) Certifies to the contracting officer 
that, to the best of the contractor’s 
knowledge and belief, the contractor is 
entitled to the offset in the amount re-
quested; and 

(ii) Proves that the certified cost or 
pricing data were available before the 
‘‘as of’’ date specified on the Certifi-
cate of Current Cost or Pricing Data 
but were not submitted. Such offsets 
need not be in the same cost groupings 
(e.g., material, direct labor, or indirect 
costs). 
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(6) An offset shall not be allowed if— 
(i) The understated data were known 

by the contractor to be understated be-
fore the ‘‘as of’’ date specified on the 
Certificate of Current Cost or Pricing 
Data; or 

(ii) The Government proves that the 
facts demonstrate that the price would 
not have increased in the amount to be 
offset even if the available data had 
been submitted before the ‘‘as of’’ date 
specified on the Certificate of Current 
Cost or Pricing Data. 

(7)(i) In addition to the price adjust-
ment, the Government is entitled to re-
covery of any overpayment plus inter-
est on the overpayments. The Govern-
ment is also entitled to penalty 
amounts on certain of these overpay-
ments. Overpayment occurs only when 
payment is made for supplies or serv-
ices accepted by the Government. Over-
payments do not result from amounts 
paid for contract financing, as defined 
in 32.001. 

(ii) In calculating the interest 
amount due, the contracting officer 
shall— 

(A) Determine the defective pricing 
amounts that have been overpaid to 
the contractor; 

(B) Consider the date of each over-
payment (the date of overpayment for 
this interest calculation shall be the 
date payment was made for the related 
completed and accepted contract 
items; or for subcontract defective 
pricing, the date payment was made to 
the prime contractor, based on prime 
contract progress billings or deliveries, 
which included payments for a com-
pleted and accepted subcontract item); 
and 

(C) Apply the underpayment interest 
rate(s) in effect for each quarter from 
the time of overpayment to the time of 
repayment, utilizing rate(s) prescribed 
by the Secretary of the Treasury under 
26 U.S.C. 6621(a)(2). 

(iii) In arriving at the amount due for 
penalties on contracts where the sub-
mission of defective certified cost or 
pricing data was a knowing submis-
sion, the contracting officer shall ob-
tain an amount equal to the amount of 
overpayment made. Before taking any 
contractual actions concerning pen-
alties, the contracting officer shall ob-
tain the advice of counsel. 

(iv) In the demand letter, the con-
tracting officer shall separately in-
clude— 

(A) The repayment amount; 
(B) The penalty amount (if any); 
(C) The interest amount through a 

specified date; and 
(D) A statement that interest will 

continue to accrue until repayment is 
made. 

(c) If, after award, the contracting of-
ficer learns or suspects that the data 
furnished were not accurate, complete, 
and current, or were not adequately 
verified by the contractor as of the 
time of negotiation, the contracting of-
ficer shall request an audit to evaluate 
the accuracy, completeness, and cur-
rency of the data. The Government 
may evaluate the profit-cost relation-
ships only if the audit reveals that the 
data certified by the contractor were 
defective. The contracting officer shall 
not reprice the contract solely because 
the profit was greater than forecast or 
because a contingency specified in the 
submission failed to materialize. 

(d) For each advisory audit received 
based on a postaward review that indi-
cates defective pricing, the contracting 
officer shall make a determination as 
to whether or not the data submitted 
were defective and relied upon. Before 
making such a determination, the con-
tracting officer should give the con-
tractor an opportunity to support the 
accuracy, completeness, and currency 
of the data in question. The con-
tracting officer shall prepare a memo-
randum documenting both the deter-
mination and any corrective action 
taken as a result. The contracting offi-
cer shall send one copy of this memo-
randum to the auditor and, if the con-
tract has been assigned for administra-
tion, one copy to the administrative 
contracting officer (ACO). A copy of 
the memorandum or other notice of the 
contracting officer’s determination 
shall be provided to the contractor. 
When the contracting officer deter-
mines that the contractor submitted 
defective cost or pricing data, the con-
tracting officer, in accordance with 
agency procedures, shall ensure that 
information relating to the contracting 
officer’s final determination is re-
ported in accordance with 42.1503(h). 
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Agencies shall ensure updated informa-
tion that changes a contracting offi-
cer’s prior final determination is re-
ported into the FAPIIS module of 
PPIRS in the event of a— 

(1) Contracting officer’s decision in 
accordance with the Contract Disputes 
Act; 

(2) Board of Contract Appeals deci-
sion; or 

(3) Court decision. 
(e) If both the contractor and subcon-

tractor submitted, and the contractor 
certified, or should have certified, cost 
or pricing data, the Government has 
the right, under the clauses at 52.215– 
10, Price Reduction for Defective Cer-
tified Cost or Pricing Data, and 52.215– 
11, Price Reduction for Defective Cer-
tified Cost or Pricing Data—Modifica-
tions, to reduce the prime contract 
price if it was significantly increased 
because a subcontractor submitted de-
fective data. This right applies whether 
these data supported subcontract cost 
estimates or supported firm agree-
ments between subcontractor and con-
tractor. 

(f) If Government audit discloses de-
fective subcontractor certified cost or 
pricing data, the information necessary 
to support a reduction in prime con-
tract and subcontract prices may be 
available only from the Government. 
To the extent necessary to secure a 
prime contract price reduction, the 
contracting officer should make this 
information available to the prime 
contractor or appropriate subcontrac-
tors, upon request. If release of the in-
formation would compromise Govern-
ment security or disclose trade secrets 
or confidential business information, 
the contracting officer shall release it 
only under conditions that will protect 
it from improper disclosure. Informa-
tion made available under this para-
graph shall be limited to that used as 
the basis for the prime contract price 
reduction. In order to afford an oppor-
tunity for corrective action, the con-
tracting officer should give the prime 
contractor reasonable advance notice 
before determining to reduce the prime 
contract price. 

(1) When a prime contractor includes 
defective subcontract data in arriving 
at the price but later awards the sub-
contract to a lower priced subcon-

tractor (or does not subcontract for the 
work), any adjustment in the prime 
contract price due to defective sub-
contract data is limited to the dif-
ference (plus applicable indirect cost 
and profit markups) between the sub-
contract price used for pricing the 
prime contract, and either the actual 
subcontract price or the actual cost to 
the contractor, if not subcontracted, 
provided the data on which the actual 
subcontract price is based are not 
themselves defective. 

(2) Under cost-reimbursement con-
tracts and under all fixed-price con-
tracts except firm-fixed-price contracts 
and fixed-price contracts with eco-
nomic price adjustment, payments to 
subcontractors that are higher than 
they would be had there been no defec-
tive subcontractor certified cost or 
pricing data shall be the basis for dis-
allowance or nonrecognition of costs 
under the clauses prescribed in 15.408(b) 
and (c). The Government has a con-
tinuing and direct financial interest in 
such payments that is unaffected by 
the initial agreement on prime con-
tract price. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 65354, Dec. 18, 2001; 75 FR 53146, Aug. 30, 
2010; 75 FR 60260, Sept. 29, 2010; 78 FR 46787, 
Aug. 1, 2013] 

15.407–2 Make-or-buy programs. 
(a) General. The prime contractor is 

responsible for managing contract per-
formance, including planning, placing, 
and administering subcontracts as nec-
essary to ensure the lowest overall cost 
and technical risk to the Government. 
When make-or-buy programs are re-
quired, the Government may reserve 
the right to review and agree on the 
contractor’s make-or-buy program 
when necessary to ensure negotiation 
of reasonable contract prices, satisfac-
tory performance, or implementation 
of socioeconomic policies. Consent to 
subcontracts and review of contractors’ 
purchasing systems are separate ac-
tions covered in part 44. 

(b) Definition. Make item, as used in 
this subsection, means an item or work 
effort to be produced or performed by 
the prime contractor or its affiliates, 
subsidiaries, or divisions. 

(c) Acquisitions requiring make-or-buy 
programs. (1) Contracting officers may 
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require prospective contractors to sub-
mit make-or-buy program plans for ne-
gotiated acquisitions requiring cer-
tified cost or pricing data whose esti-
mated value is $12.5 million or more, 
except when the proposed contract is 
for research or development and, if pro-
totypes or hardware are involved, no 
significant follow-on production is an-
ticipated. 

(2) Contracting officers may require 
prospective contractors to submit 
make-or-buy programs for negotiated 
acquisitions whose estimated value is 
under $12.5 million only if the con-
tracting officer— 

(i) Determines that the information 
is necessary; and 

(ii) Documents the reasons in the 
contract file. 

(d) Solicitation requirements. When 
prospective contractors are required to 
submit proposed make-or-buy pro-
grams, the solicitation shall include— 

(1) A statement that the program and 
required supporting information must 
accompany the offer; and 

(2) A description of factors to be used 
in evaluating the proposed program, 
such as capability, capacity, avail-
ability of small, small disadvantaged, 
women-owned, veteran-owned, 
HUBZone, and service-disabled vet-
eran-owned small business concerns for 
subcontracting, establishment of new 
facilities in or near labor surplus areas, 
delivery or performance schedules, con-
trol of technical and schedule inter-
faces, proprietary processes, technical 
superiority or exclusiveness, and tech-
nical risks involved. 

(e) Program requirements. To support a 
make-or-buy program, the following 
information shall be supplied by the 
contractor in its proposal: 

(1) Items and work included. The infor-
mation required from a contractor in a 
make-or-buy program shall be confined 
to those major items or work efforts 
that normally would require company 
management review of the make-or- 
buy decision because they are complex, 
costly, needed in large quantities, or 
require additional equipment or real 
property to produce. Raw materials, 
commercial items (see 2.101), and off- 
the-shelf items (see 46.101) shall not be 
included, unless their potential impact 
on contract cost or schedule is critical. 

Normally, make-or-buy programs 
should not include items or work ef-
forts estimated to cost less than 1 per-
cent of the total estimated contract 
price or any minimum dollar amount 
set by the agency. 

(2) The offeror’s program should in-
clude or be supported by the following 
information: 

(i) A description of each major item 
or work effort. 

(ii) Categorization of each major 
item or work effort as ‘‘must make,’’ 
‘‘must buy, or ‘‘can either make or 
buy.’’ 

(iii) For each item or work effort cat-
egorized as ‘‘can either make or buy,’’ 
a proposal either to ‘‘make’’ or to 
‘‘buy.’’ 

(iv) Reasons for categorizing items 
and work efforts as ‘‘must make’’ or 
‘‘must buy,’’ and proposing to ‘‘make’’ 
or to ‘‘buy’’ those categorized as ‘‘can 
either make or buy.’’ The reasons must 
include the consideration given to the 
evaluation factors described in the so-
licitation and must be in sufficient de-
tail to permit the contracting officer 
to evaluate the categorization or pro-
posal. 

(v) Designation of the plant or divi-
sion proposed to make each item or 
perform each work effort, and a state-
ment as to whether the existing or pro-
posed new facility is in or near a labor 
surplus area. 

(vi) Identification of proposed sub-
contractors, if known, and their loca-
tion and size status (also see Subpart 
19.7 for subcontracting plan require-
ments). 

(vii) Any recommendations to defer 
make-or-buy decisions when cat-
egorization of some items or work ef-
forts is impracticable at the time of 
submission. 

(viii) Any other information the con-
tracting officer requires in order to 
evaluate the program. 

(f) Evaluation, negotiation, and agree-
ment. Contracting officers shall evalu-
ate and negotiate proposed make-or- 
buy programs as soon as practicable 
after their receipt and before contract 
award. 

(1) When the program is to be incor-
porated in the contract and the design 
status of the product being acquired 
does not permit accurate precontract 
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identification of major items or work 
efforts, the contracting officer shall 
notify the prospective contractor in 
writing that these items or efforts, 
when identifiable, shall be added under 
the clause at 52.215–9, Changes or Addi-
tions to Make-or-Buy Program. 

(2) Contracting officers normally 
shall not agree to proposed ‘‘make 
items’’ when the products or services 
are not regularly manufactured or pro-
vided by the contractor and are avail-
able—quality, quantity, delivery, and 
other essential factors considered— 
from another firm at equal or lower 
prices, or when they are regularly man-
ufactured or provided by the con-
tractor, but are available—quality, 
quantity, delivery, and other essential 
factors considered—from another firm 
at lower prices. However, the con-
tracting officer may agree to these as 
‘‘make items’’ if an overall lower Gov-
ernmentwide cost would result or it is 
otherwise in the best interest of the 
Government. If this situation occurs in 
any fixed-price incentive or cost-plus- 
incentive-fee contract, the contracting 
officer shall specify these items in the 
contract and state that they are sub-
ject to paragraph (d) of the clause at 
52.215–9, Changes or Additions to Make- 
or-Buy Program (see 15.408(a)). If the 
contractor proposes to reverse the cat-
egorization of such items during con-
tract performance, the contract price 
shall be subject to equitable reduction. 

(g) Incorporating make-or-buy programs 
in contracts. The contracting officer 
may incorporate the make-or-buy pro-
gram in negotiated contracts for— 

(1) Major systems (see part 34) or 
their subsystems or components, re-
gardless of contract type; or 

(2) Other supplies and services if— 
(i) The contract is a cost-reimburs-

able contract, or a cost-sharing con-
tract in which the contractor’s share of 
the cost is less than 25 percent; and 

(ii) The contracting officer deter-
mines that technical or cost risks jus-
tify Government review and approval 
of changes or additions to the make-or- 
buy program. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 70 FR 14954, Mar. 23, 
2005; 71 FR 57367, Sept. 28, 2005; 72 FR 27384, 
May 15, 2007; 75 FR 53133, 53147, Aug. 30, 2010] 

15.407–3 Forward pricing rate agree-
ments. 

(a) When certified cost or pricing 
data are required, offerors are required 
to describe any forward pricing rate 
agreements (FPRAs) in each specific 
pricing proposal to which the rates 
apply and to identify the latest cost or 
pricing data already submitted in ac-
cordance with the FPRA. All data sub-
mitted in connection with the FPRA, 
updated as necessary, form a part of 
the total data that the offeror certifies 
to be accurate, complete, and current 
at the time of agreement on price for 
an initial contract or for a contract 
modification. (See the Certificate of 
Current Cost or Pricing Data at 15.406– 
2.) 

(b) Contracting officers will use 
FPRA rates as bases for pricing all 
contracts, modifications, and other 
contractual actions to be performed 
during the period covered by the agree-
ment. Conditions that may affect the 
agreement’s validity shall be reported 
promptly to the ACO. If the ACO deter-
mines that a changed condition invali-
dates the agreement, the ACO shall no-
tify all interested parties of the extent 
of its effect and status of efforts to es-
tablish a revised FPRA. 

(c) Contracting officers shall not re-
quire certification at the time of agree-
ment for data supplied in support of 
FPRA’s or other advance agreements. 
When a forward pricing rate agreement 
or other advance agreement is used to 
price a contract action that requires a 
certificate, the certificate supporting 
that contract action shall cover the 
data supplied to support the FPRA or 
other advance agreement, and all other 
data supporting the action. 

[62 FR 51230, Sept. 30, 1997, as amended at 75 
FR 53147, Aug. 30, 2010] 

15.407–4 Should-cost review. 

(a) General. (1) Should-cost reviews 
are a specialized form of cost analysis. 
Should-cost reviews differ from tradi-
tional evaluation methods because 
they do not assume that a contractor’s 
historical costs reflect efficient and ec-
onomical operation. Instead, these re-
views evaluate the economy and effi-
ciency of the contractor’s existing 
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work force, methods, materials, equip-
ment, real property, operating sys-
tems, and management. These reviews 
are accomplished by a multi-functional 
team of Government contracting, con-
tract administration, pricing, audit, 
and engineering representatives. The 
objective of should-cost reviews is to 
promote both short and long-range im-
provements in the contractor’s econ-
omy and efficiency in order to reduce 
the cost of performance of Government 
contracts. In addition, by providing ra-
tionale for any recommendations and 
quantifying their impact on cost, the 
Government will be better able to de-
velop realistic objectives for negotia-
tion. 

(2) There are two types of should-cost 
reviews—program should-cost review 
(see paragraph (b) of this subsection) 
and overhead should-cost review (see 
paragraph (c) of this subsection). These 
should-cost reviews may be performed 
together or independently. The scope of 
a should-cost review can range from a 
large-scale review examining the con-
tractor’s entire operation (including 
plant-wide overhead and selected major 
subcontractors) to a small-scale tai-
lored review examining specific por-
tions of a contractor’s operation. 

(b) Program should-cost review. (1) A 
program should-cost review is used to 
evaluate significant elements of direct 
costs, such as material and labor, and 
associated indirect costs, usually asso-
ciated with the production of major 
systems. When a program should-cost 
review is conducted relative to a con-
tractor proposal, a separate audit re-
port on the proposal is required. 

(2) A program should-cost review 
should be considered, particularly in 
the case of a major system acquisition 
(see part 34), when— 

(i) Some initial production has al-
ready taken place; 

(ii) The contract will be awarded on a 
sole source basis; 

(iii) There are future year production 
requirements for substantial quantities 
of like items; 

(iv) The items being acquired have a 
history of increasing costs; 

(v) The work is sufficiently defined to 
permit an effective analysis and major 
changes are unlikely; 

(vi) Sufficient time is available to 
plan and adequately conduct the 
should-cost review; and 

(vii) Personnel with the required 
skills are available or can be assigned 
for the duration of the should-cost re-
view. 

(3) The contracting officer should de-
cide which elements of the contractor’s 
operation have the greatest potential 
for cost savings and assign the avail-
able personnel resources accordingly. 
The expertise of on-site Government 
personnel should be used, when appro-
priate. While the particular elements 
to be analyzed are a function of the 
contract work task, elements such as 
manufacturing, pricing and account-
ing, management and organization, and 
subcontract and vendor management 
are normally reviewed in a should-cost 
review. 

(4) In acquisitions for which a pro-
gram should-cost review is conducted, 
a separate program should-cost review 
team report, prepared in accordance 
with agency procedures, is required. 
The contracting officer shall consider 
the findings and recommendations con-
tained in the program should-cost re-
view team report when negotiating the 
contract price. After completing the 
negotiation, the contracting officer 
shall provide the ACO a report of any 
identified uneconomical or inefficient 
practices, together with a report of 
correction or disposition agreements 
reached with the contractor. The con-
tracting officer shall establish a fol-
low-up plan to monitor the correction 
of the uneconomical or inefficient 
practices. 

(5) When a program should-cost re-
view is planned, the contracting officer 
should state this fact in the acquisition 
plan or acquisition plan updates (see 
subpart 7.1) and in the solicitation. 

(c) Overhead should-cost review. (1) An 
overhead should-cost review is used to 
evaluate indirect costs, such as fringe 
benefits, shipping and receiving, real 
property, and equipment, depreciation, 
plant maintenance and security, taxes, 
and general and administrative activi-
ties. 

It is normally used to evaluate and 
negotiate an FPRA with the con-
tractor. When an overhead should-cost 
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review is conducted, a separate audit 
report is required. 

(2) The following factors should be 
considered when selecting contractor 
sites for overhead should-cost reviews: 

(i) Dollar amount of Government 
business. 

(ii) Level of Government participa-
tion. 

(iii) Level of noncompetitive Govern-
ment contracts. 

(iv) Volume of proposal activity. 
(v) Major system or program. 
(vi) Corporate reorganizations, merg-

ers, acquisitions, or takeovers. 
(vii) Other conditions (e.g., changes 

in accounting systems, management, 
or business activity). 

(3) The objective of the overhead 
should-cost review is to evaluate sig-
nificant indirect cost elements in- 
depth, and identify and recommend 
corrective actions regarding inefficient 
and uneconomical practices. If it is 
conducted in conjunction with a pro-
gram should-cost review, a separate 
overhead should-cost review report is 
not required. However, the findings and 
recommendations of the overhead 
should-cost team, or any separate over-
head should-cost review report, shall be 
provided to the ACO. The ACO should 
use this information to form the basis 
for the Government position in negoti-
ating an FPRA with the contractor. 
The ACO shall establish a follow-up 
plan to monitor the correction of the 
uneconomical or inefficient practices. 

[62 FR 51230, Sept. 30, 1997, as amended at 72 
FR 27384, May 15, 2007] 

15.407–5 Estimating systems. 

(a) Using an acceptable estimating 
system for proposal preparation bene-
fits both the Government and the con-
tractor by increasing the accuracy and 
reliability of individual proposals. Cog-
nizant audit activities, when it is ap-
propriate to do so, shall establish and 
manage regular programs for reviewing 
selected contractors’ estimating sys-
tems or methods, in order to reduce the 
scope of reviews to be performed on in-
dividual proposals, expedite the nego-
tiation process, and increase the reli-
ability of proposals. The results of esti-
mating system reviews shall be docu-
mented in survey reports. 

(b) The auditor shall send a copy of 
the estimating system survey report 
and a copy of the official notice of cor-
rective action required to each con-
tracting office and contract adminis-
tration office having substantial busi-
ness with that contractor. Significant 
deficiencies not corrected by the con-
tractor shall be a consideration in sub-
sequent proposal analyses and negotia-
tions. 

15.408 Solicitation provisions and con-
tract clauses. 

(a) Changes or Additions to Make-or- 
Buy Program. The contracting officer 
shall insert the clause at 52.215–9, 
Changes or Additions to Make-or-Buy 
Program, in solicitations and contracts 
when it is contemplated that a make- 
or- buy program will be incorporated in 
the contract. If a less economical 
‘‘make’’ or ‘‘buy’’ categorization is se-
lected for one or more items of signifi-
cant value, the contracting officer 
shall use the clause with— 

(1) Its Alternate I, if a fixed-price in-
centive contract is contemplated; or 

(2) Its Alternate II, if a cost-plus-in-
centive-fee contract is contemplated. 

(b) Price Reduction for Defective Cer-
tified Cost or Pricing Data. The con-
tracting officer shall, when contracting 
by negotiation, insert the clause at 
52.215–10, Price Reduction for Defective 
Certified Cost or Pricing Data, in so-
licitations and contracts when it is 
contemplated that certified cost or 
pricing data will be required from the 
contractor or any subcontractor (see 
15.403–4). 

(c) Price Reduction for Defective Cer-
tified Cost or Pricing Data—Modifica-
tions. The contracting officer shall, 
when contracting by negotiation, in-
sert the clause at 52.215–11, Price Re-
duction for Defective Certified Cost or 
Pricing Data—Modifications, in solici-
tations and contracts when it is con-
templated that certified cost or pricing 
data will be required from the con-
tractor or any subcontractor (see 
15.403–4) for the pricing of contract 
modifications, and the clause pre-
scribed in paragraph (b) of this section 
has not been included. 

(d) Subcontractor Certified Cost or Pric-
ing Data. The contracting officer shall 
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insert the clause at 52.215–12, Subcon-
tractor Certified Cost or Pricing Data, 
in solicitations and contracts when the 
clause prescribed in paragraph (b) of 
this section is included. 

(e) Subcontractor Certified Cost or Pric-
ing Data—Modifications. The con-
tracting officer shall insert the clause 
at 52.215–13, Subcontractor Certified 
Cost or Pricing Data—Modifications, in 
solicitations and contracts when the 
clause prescribed in paragraph (c) of 
this section is included. 

(f) Integrity of Unit Prices. (1) The con-
tracting officer shall insert the clause 
at 52.215–14, Integrity of Unit Prices, in 
solicitations and contracts except for— 

(i) Acquisitions at or below the sim-
plified acquisition threshold; 

(ii) Construction or architect-engi-
neer services under part 36; 

(iii) Utility services under part 41; 
(iv) Service contracts where supplies 

are not required; 
(v) Acquisitions of commercial items; 

and 
(vi) Contracts for petroleum prod-

ucts. 
(2) The contracting officer shall in-

sert the clause with its Alternate I 
when contracting without adequate 
price competition or when prescribed 
by agency regulations. 

(g) Pension Adjustments and Asset Re-
versions. The contracting officer shall 
insert the clause at 52.215–15, Pension 
Adjustments and Asset Reversions, in 
solicitations and contracts for which it 
is anticipated that certified cost or 
pricing data will be required or for 
which any preaward or postaward cost 
determinations will be subject to part 
31. 

(h) Facilities Capital Cost of Money. 
The contracting officer shall insert the 
provision at 52.215–16, Facilities Capital 
Cost of Money, in solicitations ex-
pected to result in contracts that are 
subject to the cost principles for con-
tracts with commercial organizations 
(see subpart 31.2). 

(i) Waiver of Facilities Capital Cost of 
Money. If the prospective contractor 
does not propose facilities capital cost 
of money in its offer, the contracting 
officer shall insert the clause at 52.215– 
17, Waiver of Facilities Capital Cost of 
Money, in the resulting contract. 

(j) Reversion or Adjustment of Plans for 
Postretirement Benefits (PRB) Other 
Than Pensions. The contracting officer 
shall insert the clause at 52.215–18, Re-
version or Adjustment of Plans for 
Postretirement Benefits (PRB) Other 
Than Pensions, in solicitations and 
contracts for which it is anticipated 
that certified cost or pricing data will 
be required or for which any preaward 
or postaward cost determinations will 
be subject to part 31. 

(k) Notification of Ownership Changes. 
The contracting officer shall insert the 
clause at 52.215–19, Notification of Own-
ership Changes, in solicitations and 
contracts for which it is contemplated 
that certified cost or pricing data will 
be required or for which any preaward 
or postaward cost determination will 
be subject to subpart 31.2. 

(l) Requirements for Certified Cost or 
Pricing Data and Data Other Than Cer-
tified Cost or Pricing Data. Considering 
the hierarchy at 15.402, the contracting 
officer shall insert the provision at 
52.215–20, Requirements for Certified 
Cost or Pricing Data and Data Other 
Than Certified Cost or Pricing Data, in 
solicitations if it is reasonably certain 
that certified cost or pricing data or 
data other than certified cost or pric-
ing data will be required. This provi-
sion also provides instructions to 
offerors on how to request an exception 
from the requirement to submit cer-
tified cost or pricing data. The con-
tracting officer shall— 

(1) Use the provision with its Alter-
nate I to specify a format for certified 
cost or pricing data other than the for-
mat required by Table 15–2 of this sec-
tion; 

(2) Use the provision with its Alter-
nate II if copies of the proposal are to 
be sent to the ACO and contract audi-
tor; 

(3) Use the provision with its Alter-
nate III if submission via electronic 
media is required; and 

(4) Replace the basic provision with 
its Alternate IV if certified cost or 
pricing data are not expected to be re-
quired because an exception may apply, 
but data other than certified cost or 
pricing data will be required as de-
scribed in 15.403–3. 
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(m) Requirements for Certified Cost or 
Pricing Data and Data Other Than Cer-
tified Cost or Pricing Data—Modifica-
tions. Considering the hierarchy at 
15.402, the contracting officer shall in-
sert the clause at 52.215–21, Require-
ments for Certified Cost or Pricing 
Data and Data Other Than Certified 
Cost or Pricing Data—Modifications, in 
solicitations and contracts if it is rea-
sonably certain that certified cost or 
pricing data or data other than cer-
tified cost or pricing data will be re-
quired for modifications. This clause 
also provides instructions to contrac-
tors on how to request an exception 
from the requirement to submit cer-
tified cost or pricing data. The con-
tracting officer shall— 

(1) Use the clause with its Alternate 
I to specify a format for certified cost 
or pricing data other than the format 
required by Table 15–2 of this section; 

(2) Use the clause with its Alternate 
II if copies of the proposal are to be 
sent to the ACO and contract auditor; 

(3) Use the clause with its Alternate 
III if submission via electronic media 
is required; and 

(4) Replace the basic clause with its 
Alternate IV if certified cost or pricing 
data are not expected to be required be-
cause an exception may apply, but data 
other than certified cost or pricing 
data will be required as described in 
15.403–3. 

(n) Limitations on Pass-Through 
Charges. (1) The contracting officer 
shall insert the provision at 52.215–22, 
Limitations on Pass-Through 
Charges—Identification of Subcontract 
Effort, in solicitations containing the 
clause at 52.215–23. 

(2)(i) Except as provided in paragraph 
(n)(2)(ii) of this section, the con-
tracting officer shall insert the clause 
52.215–23, Limitations on Pass-Through 
Charges, in solicitations and contracts 
including task or delivery orders as fol-
lows: 

(A) For civilian agencies, insert the 
clause when— 

(1) The total estimated contract or 
order value exceeds the simplified ac-
quisition threshold as defined in sec-
tion 2.101 and 

(2) The contemplated contract type is 
expected to be a cost-reimbursement 

type contract as defined in Subpart 
16.3; or 

(B) For DoD, insert the clause when— 
(1) The total estimated contract or 

order value exceeds the threshold for 
obtaining cost or pricing data in 15.403– 
4; and 

(2) The contemplated contract type is 
expected to be any contract type ex-
cept— 

(i) A firm-fixed-price contract award-
ed on the basis of adequate price com-
petition; 

(ii) A fixed-price contract with eco-
nomic price adjustment awarded on the 
basis of adequate price competition; 

(iii) A firm-fixed-price contract for 
the acquisition of a commercial item; 

(iv) A fixed-price contract with eco-
nomic price adjustment, for the acqui-
sition of a commercial item; 

(v) A fixed-price incentive contract 
awarded on the basis of adequate price 
competition; or 

(vi) A fixed-price incentive contract 
for the acquisition of a commercial 
item. 

(ii) The clause may be used when the 
total estimated contract or order value 
is below the thresholds identified in 
15.408(n)(2)(i) and for any contract type, 
when the contracting officer deter-
mines that inclusion of the clause is 
appropriate. 

(iii) Use the clause 52.215–23 with its 
Alternate I when the contracting offi-
cer determines that the prospective 
contractor has demonstrated that its 
functions provide added value to the 
contracting effort and there are no ex-
cessive pass-through charges. 

TABLE 15–2—INSTRUCTIONS FOR SUBMITTING 
COST/PRICE PROPOSALS WHEN CERTIFIED 
COST OR PRICING DATA ARE REQUIRED 

This document provides instructions for 
preparing a contract pricing proposal when 
cost or pricing data are required. 

NOTE 1: There is a clear distinction be-
tween submitting certified cost or pricing 
data and merely making available books, 
records, and other documents without identi-
fication. The requirement for submission of 
certified cost or pricing data is met when all 
accurate certified cost or pricing data rea-
sonably available to the offeror have been 
submitted, either actually or by specific 
identification, to the Contracting Officer or 
an authorized representative. As later data 
come into your possession, it should be sub-
mitted promptly to the Contracting Officer 
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in a manner that clearly shows how the data 
relate to the offeror’s price proposal. The re-
quirement for submission of certified cost or 
pricing data continues up to the time of 
agreement on price, or an earlier date agreed 
upon between the parties if applicable. 

NOTE 2: By submitting your proposal, you 
grant the Contracting Officer or an author-
ized representative the right to examine 
records that formed the basis for the pricing 
proposal. That examination can take place 
at any time before award. It may include 
those books, records, documents, and other 
types of factual data (regardless of form or 
whether the data are specifically referenced 
or included in the proposal as the basis for 
pricing) that will permit an adequate evalua-
tion of the proposed price. 

I. General Instructions 

A. You must provide the following infor-
mation on the first page of your pricing pro-
posal: 

(1) Solicitation, contract, and/or modifica-
tion number; 

(2) Name and address of offeror; 
(3) Name and telephone number of point of 

contact; 
(4) Name of contract administration office 

(if available); 
(5) Type of contract action (that is, new 

contract, change order, price revision/rede-
termination, letter contract, unpriced order, 
or other); 

(6) Proposed cost; profit or fee; and total; 
(7) Whether you will require the use of 

Government property in the performance of 
the contract, and, if so, what property; 

(8) Whether your organization is subject to 
cost accounting standards; whether your or-
ganization has submitted a CASB Disclosure 
Statement, and if it has been determined 
adequate; whether you have been notified 
that you are or may be in noncompliance 
with your Disclosure Statement or CAS 
(other than a noncompliance that the cog-
nizant Federal agency official has deter-
mined to have an immaterial cost impact), 
and, if yes, an explanation; whether any as-
pect of this proposal is inconsistent with 
your disclosed practices or applicable CAS, 
and, if so, an explanation; and whether the 
proposal is consistent with your established 
estimating and accounting principles and 
procedures and FAR Part 31, Cost Principles, 
and, if not, an explanation; 

(9) The following statement: This proposal 
reflects our estimates and/or actual costs as 
of this date and conforms with the instruc-
tions in FAR 15.403–5(b)(1) and Table 15–2. By 
submitting this proposal, we grant the Con-
tracting Officer and authorized representa-
tive(s) the right to examine, at any time be-
fore award, those records, which include 
books, documents, accounting procedures 
and practices, and other data, regardless of 
type and form or whether such supporting 

information is specifically referenced or in-
cluded in the proposal as the basis for pric-
ing, that will permit an adequate evaluation 
of the proposed price. 

(10) Date of submission; and 
(11) Name, title, and signature of author-

ized representative. 
B. In submitting your proposal, you must 

include an index, appropriately referenced, 
of all the certified cost or pricing data and 
information accompanying or identified in 
the proposal.In addition, you must annotate 
any future additions and/or revisions, up to 
the date of agreement on price, or an earlier 
date agreed upon by the parties, on a supple-
mental index. 

C. As part of the specific information re-
quired, you must submit, with your pro-
posal— 

(1) Certified cost or pricing data (as defined 
at FAR 2.101). You must clearly identify on 
your cover sheet that certified cost or pric-
ing data are included as part of the proposal. 

(2) Information reasonably required to ex-
plain your estimating process, including— 

(i) The judgmental factors applied and the 
mathematical or other methods used in the 
estimate, including those used in projecting 
from known data; and 

(ii) The nature and amount of any contin-
gencies included in the proposed price. 

D. You must show the relationship between 
contract line item prices and the total con-
tract price. You must attach cost-element 
breakdowns for each proposed line item, 
using the appropriate format prescribed in 
the ‘‘Formats for Submission of Line Item 
Summaries’’ section of this table. You must 
furnish supporting breakdowns for each cost 
element, consistent with your cost account-
ing system. 

E. When more than one contract line item 
is proposed, you must also provide summary 
total amounts covering all line items for 
each element of cost. 

F. Whenever you have incurred costs for 
work performed before submission of a pro-
posal, you must identify those costs in your 
cost/price proposal. 

G. If you have reached an agreement with 
Government representatives on use of for-
ward pricing rates/factors, identify the 
agreement, include a copy, and describe its 
nature. 

H. As soon as practicable after final agree-
ment on price or an earlier date agreed to by 
the parties, but before the award resulting 
from the proposal, you must, under the con-
ditions stated in FAR 15.406–2, submit a Cer-
tificate of Current Cost or Pricing Data. 

II. Cost Elements 

Depending on your system, you must pro-
vide breakdowns for the following basic cost 
elements, as applicable: 

A. Materials and services. Provide a consoli-
dated priced summary of individual material 
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quantities included in the various tasks, or-
ders, or contract line items being proposed 
and the basis for pricing (vendor quotes, in-
voice prices, etc.). Include raw materials, 
parts, components, assemblies, and services 
to be produced or performed by others. For 
all items proposed, identify the item and 
show the source, quantity, and price. Con-
duct price analyses of all subcontractor pro-
posals. Conduct cost analyses for all sub-
contracts when certified cost or pricing data 
are submitted by the subcontractor. Include 
these analyses as part of your own certified 
cost or pricing data submissions for sub-
contracts expected to exceed the appropriate 
threshold in FAR 15.403–4. Submit the sub-
contractor certified cost or pricing data and 
data other than certified cost or pricing data 
as part of your own certified cost or pricing 
data as required in paragraph IIA(2) of this 
table. These requirements also apply to all 
subcontractors if required to submit cer-
tified cost or pricing data. 

(1) Adequate Price Competition. Provide data 
showing the degree of competition and the 
basis for establishing the source and reason-
ableness of price for those acquisitions (such 
as subcontracts, purchase orders, material 
order, etc.) exceeding, or expected to exceed, 
the appropriate threshold set forth at FAR 
15.403–4 priced on the basis of adequate price 
competition. For interorganizational trans-
fers priced at other than the cost of com-
parable competitive commercial work of the 
division, subsidiary, or affiliate of the con-
tractor, explain the pricing method (see FAR 
31.205–26(e)). 

(2) All Other. Obtain certified cost or pric-
ing data from prospective sources for those 
acquisitions (such as subcontracts, purchase 
orders, material order, etc.) exceeding the 
threshold set forth in FAR 15.403–4 and not 
otherwise exempt, in accordance with FAR 
15.403–1(b) (i.e., adequate price competition, 
commercial items, prices set by law or regu-
lation or waiver). Also provide data showing 
the basis for establishing source and reason-
ableness of price. In addition, provide a sum-
mary of your cost analysis and a copy of cer-
tified cost or pricing data submitted by the 
prospective source in support of each sub-
contract, or purchase order that is the lower 
of either $12.5 million or more, or both more 
than the pertinent certified cost or pricing 
data threshold and more than 10 percent of 
the prime contractor’s proposed price. Also 
submit any information reasonably required 
to explain your estimating process (includ-
ing the judgmental factors applied and the 
mathematical or other methods used in the 
estimate, including those used in projecting 
from known data, and the nature and 
amount of any contingencies included in the 
price). The Contracting Officer may require 
you to submit cost or pricing data in support 
of proposals in lower amounts. Subcon-
tractor certified cost or pricing data must be 

accurate, complete and current as of the 
date of final price agreement, or an earlier 
date agreed upon by the parties, given on the 
prime contractor’s Certificate of Current 
Cost or Pricing Data. The prime contractor 
is responsible for updating a prospective sub-
contractor’s data. For standard commercial 
items fabricated by the offeror that are gen-
erally stocked in inventory, provide a sepa-
rate cost breakdown, if priced based on cost. 
For interorganizational transfers priced at 
cost, provide a separate breakdown of cost 
elements. Analyze the certified cost or pric-
ing data and submit the results of your anal-
ysis of the prospective source’s proposal. 
When submission of a prospective source’s 
certified cost or pricing data is required as 
described in this paragraph, it must be in-
cluded as part of your own certified cost or 
pricing data. You must also submit any data 
other than certified cost or pricing data ob-
tained from a subcontractor, either actually 
or by specific identification, along with the 
results of any analysis performed on that 
data. 

B. Direct Labor. Provide a time-phased 
(e.g., monthly, quarterly, etc.) breakdown of 
labor hours, rates, and cost by appropriate 
category, and furnish bases for estimates. 

C. Indirect Costs. Indicate how you have 
computed and applied your indirect costs, in-
cluding cost breakdowns. Show trends and 
budgetary data to provide a basis for evalu-
ating the reasonableness of proposed rates. 
Indicate the rates used and provide an appro-
priate explanation. 

D. Other Costs. List all other costs not oth-
erwise included in the categories described 
above (e.g., special tooling, travel, computer 
and consultant services, preservation, pack-
aging and packing, spoilage and rework, and 
Federal excise tax on finished articles) and 
provide bases for pricing. 

E. Royalties. If royalties exceed $1,500, you 
must provide the following information on a 
separate page for each separate royalty or li-
cense fee: 

(1) Name and address of licensor. 
(2) Date of license agreement. 
(3) Patent numbers. 
(4) Patent application serial numbers, or 

other basis on which the royalty is payable. 
(5) Brief description (including any part or 

model numbers of each contract item or 
component on which the royalty is payable). 

(6) Percentage or dollar rate of royalty per 
unit. 

(7) Unit price of contract item. 
(8) Number of units. 
(9) Total dollar amount of royalties. 
(10) If specifically requested by the Con-

tracting Officer, a copy of the current license 
agreement and identification of applicable 
claims of specific patents (see FAR 27.202 and 
31.205–37). 

F. Facilities Capital Cost of Money. When 
you elect to claim facilities capital cost of 
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money as an allowable cost, you must sub-
mit Form CASB-CMF and show the calcula-
tion of the proposed amount (see FAR 31.205– 
10). 

III. Formats for Submission of Line Item 
Summaries 

A. New Contracts (Including Letter 
Contracts) 

Cost 
elements 

(1) 

Proposed contract 
estimate—total cost 

(2) 

Proposed contract 
estimate—unit cost 

(3) 

Reference 
(4) 

Column and Instruction 

(1) Enter appropriate cost elements. 
(2) Enter those necessary and reasonable 

costs that, in your judgment, will properly 
be incurred in efficient contract perform-
ance. When any of the costs in this column 
have already been incurred (e.g., under a let-
ter contract), describe them on an attached 
supporting page. When preproduction or 
startup costs are significant, or when specifi-

cally requested to do so by the Contracting 
Officer, provide a full identification and ex-
planation of them. 

(3) Optional, unless required by the Con-
tracting Officer. 

(4) Identify the attachment in which the 
information supporting the specific cost ele-
ment may be found. (Attach separate pages 
as necessary.) 

B. Change Orders, Modifications, and Claims 

Cost 
elements 

(1) 

Estimated cost 
of all work de-

leted 
(2) 

Cost of deleted 
work already 

performed 
(3) 

Net cost to be 
deleted 

(4) 

Cost of work 
added 

(5) 

Net cost of 
change 

(6) 

Reference 
(7) 

Column and Instruction 

(1) Enter appropriate cost elements. 
(2) Include the current estimates of what 

the cost would have been to complete the de-
leted work not yet performed (not the origi-
nal proposal estimates), and the cost of de-
leted work already performed. 

(3) Include the incurred cost of deleted 
work already performed, using actuals in-
curred if possible, or, if actuals are not avail-
able, estimates from your accounting 
records. Attach a detailed inventory of work, 
materials, parts, components, and hardware 
already purchased, manufactured, or per-
formed and deleted by the change, indicating 
the cost and proposed disposition of each line 
item. Also, if you desire to retain these 
items or any portion of them, indicate the 
amount offered for them. 

(4) Enter the net cost to be deleted, which 
is the estimated cost of all deleted work less 
the cost of deleted work already performed. 

Column (2) minus Column (3) equals Column 
(4). 

(5) Enter your estimate for cost of work 
added by the change. When nonrecurring 
costs are significant, or when specifically re-
quested to do so by the Contracting Officer, 
provide a full identification and explanation 
of them. When any of the costs in this col-
umn have already been incurred, describe 
them on an attached supporting schedule. 

(6) Enter the net cost of change, which is 
the cost of work added, less the net cost to 
be deleted. Column (5) minus Column (4) 
equals Column (6). When this result is nega-
tive, place the amount in parentheses. 

(7) Identify the attachment in which the 
information supporting the specific cost ele-
ment may be found. (Attach separate pages 
as necessary.) 

C. Price Revision/Redetermination 
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(Use as applicable). 

Column and Instruction 

(1) Enter the cutoff date required by the 
contract, if applicable. 

(2) Enter the number of units completed 
during the period for which experienced costs 
of production are being submitted. 

(3) Enter the number of units remaining to 
be completed under the contract. 

(4) Enter the cumulative contract amount. 
(5) Enter your redetermination proposal 

amount. 
(6) Enter the difference between the con-

tract amount and the redetermination pro-
posal amount. When this result is negative, 
place the amount in parentheses. Column (4) 
minus Column (5) equals Column (6). 

(7) Enter appropriate cost elements. When 
residual inventory exists, the final costs es-
tablished under fixed-price-incentive and 
fixed-price-redeterminable arrangements 
should be net of the fair market value of 
such inventory. In support of subcontract 
costs, submit a listing of all subcontracts 
subject to repricing action, annotated as to 
their status. 

(8) Enter all costs incurred under the con-
tract before starting production and other 
nonrecurring costs (usually referred to as 
startup costs) from your books and records 
as of the cutoff date. These include such 
costs as preproduction engineering, special 
plant rearrangement, training program, and 
any identifiable nonrecurring costs such as 
initial rework, spoilage, pilot runs, etc. In 
the event the amounts are not segregated in 
or otherwise available from your records, 
enter in this column your best estimates. 
Explain the basis for each estimate and how 
the costs are charged on your accounting 
records (e.g., included in production costs as 
direct engineering labor, charged to manu-
facturing overhead). Also show how the costs 
would be allocated to the units at their var-
ious stages of contract completion. 

(9) Enter in Column (9) the production 
costs from your books and records (exclusive 
of preproduction costs reported in Column 
(8)) of the units completed as of the cutoff 
date. 

(10) Enter in Column (10) the costs of work 
in process as determined from your records 
or inventories at the cutoff date. When the 
amounts for work in process are not avail-
able in your records but reliable estimates 
for them can be made, enter the estimated 
amounts in Column (10) and enter in Column 
(9) the differences between the total incurred 
costs (exclusive of preproduction costs) as of 
the cutoff date and these estimates. Explain 
the basis for the estimates, including identi-
fication of any provision for experienced or 
anticipated allowances, such as shrinkage, 
rework, design changes, etc. Furnish experi-
enced unit or lot costs (or labor hours) from 
inception of contract to the cutoff date, im-

provement curves, and any other available 
production cost history pertaining to the 
item(s) to which your proposal relates. 

(11) Enter total incurred costs (Total of 
Columns (8), (9), and (10)). 

(12) Enter those necessary and reasonable 
costs that in your judgment will properly be 
incurred in completing the remaining work 
to be performed under the contract with re-
spect to the item(s) to which your proposal 
relates. 

(13) Enter total estimated cost (Total of 
Columns (11) and (12)). 

(14) Identify the attachment in which the 
information supporting the specific cost ele-
ment may be found. (Attach separate pages 
as necessary.) 

[62 FR 51230, Sept. 30, 1997, as amended at 63 
FR 58596, Oct. 30, 1998; 66 FR 2129, Jan. 10, 
2001; 67 FR 6115, Feb. 8, 2002; 71 FR 57367, 
Sept. 28, 2006; 72 FR 63049, Nov. 7, 2007; 74 FR 
52855, Oct. 14, 2009; 75 FR 53133, 53147, Aug. 30, 
2010; 75 FR 77745, Dec. 13, 2010] 

Subpart 15.5—Preaward, Award, 
and Postaward Notifications, 
Protests, and Mistakes 

15.501 Definition. 
Day, as used in this subpart, has the 

meaning set forth at 33.101. 

15.502 Applicability. 
This subpart applies to competitive 

proposals, as described in 6.102(b), and a 
combination of competitive proce-
dures, as described in 6.102(c). The pro-
cedures in 15.504, 15.506, 15.507, 15.508, 
and 15.509, with reasonable modifica-
tion, should be followed for sole source 
acquisitions and acquisitions described 
in 6.102(d)(1) and (2). 

15.503 Notifications to unsuccessful 
offerors. 

(a) Preaward notices—(1) Preaward no-
tices of exclusion from competitive range. 
The contracting officer shall notify 
offerors promptly in writing when their 
proposals are excluded from the com-
petitive range or otherwise eliminated 
from the competition. The notice shall 
state the basis for the determination 
and that a proposal revision will not be 
considered. 

(2) Preaward notices for small business 
programs. (i) In addition to the notice 
in paragraph (a)(1) of this section, the 
contracting officer shall notify each of-
feror in writing prior to award, upon 
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completion of negotiations, determina-
tions of responsibility, and, if nec-
essary, the process in 19.304(d)— 

(A) When using a small business set- 
aside (see subpart 19.5); 

(B) When a small disadvantaged busi-
ness concern receives a benefit based 
on its disadvantaged status (see sub-
part 19.11 and 19.1202) and is the appar-
ently successful offeror; 

(C) When using the HUBZone proce-
dures in 19.1305 or 19.1307; 

(D) When using the service-disabled 
veteran-owned small business proce-
dures in 19.1405; or 

(E) When using the Woman-Owned 
Small Business Program procedures in 
19.1505. 

(ii) The notice shall state— 
(A) The name and address of the ap-

parently successful offeror; 
(B) That the Government will not 

consider subsequent revisions of the 
offeror’s proposal; and 

(C) That no response is required un-
less a basis exists to challenge the size 
status or small business status of the 
apparently successful offeror (e.g., 
small business concern, small dis-
advantaged business concern, HUBZone 
small business concern, service-dis-
abled veteran-owned small business 
concern, economically disadvantaged 
women-owned small business concern, 
or women-owned small business con-
cern eligible under the Women-Owned 
Small Business Program). 

(iii) The notice is not required when 
the contracting officer determines in 
writing that the urgency of the re-
quirement necessitates award without 
delay or when the contract is entered 
into under the 8(a) program (see 19.805– 
2). 

(b) Postaward notices. (1) Within 3 
days after the date of contract award, 
the contracting officer shall provide 
written notification to each offeror 
whose proposal was in the competitive 
range but was not selected for award 
(10 U.S.C. 2305(b)(5) and 41 U.S.C. 
253b(c)) or had not been previously no-
tified under paragraph (a) of this sec-
tion. The notice shall include— 

(i) The number of offerors solicited; 
(ii) The number of proposals received; 
(iii) The name and address of each of-

feror receiving an award; 

(iv) The items, quantities, and any 
stated unit prices of each award. If the 
number of items or other factors 
makes listing any stated unit prices 
impracticable at that time, only the 
total contract price need be furnished 
in the notice. However, the items, 
quantities, and any stated unit prices 
of each award shall be made publicly 
available, upon request; and 

(v) In general terms, the reason(s) 
the offeror’s proposal was not accepted, 
unless the price information in para-
graph (b)(1)(iv) of this section readily 
reveals the reason. In no event shall an 
offeror’s cost breakdown, profit, over-
head rates, trade secrets, manufac-
turing processes and techniques, or 
other confidential business informa-
tion be disclosed to any other offeror. 

(2) Upon request, the contracting of-
ficer shall furnish the information de-
scribed in paragraph (b)(1) of this sec-
tion to unsuccessful offerors in solici-
tations using simplified acquisition 
procedures in part 13. 

(3) Upon request, the contracting of-
ficer shall provide the information in 
paragraph (b)(1) of this section to un-
successful offerors that received a 
preaward notice of exclusion from the 
competitive range. 

[62 FR 51230, Sept. 30, 1997, as amended at 63 
FR 35721, June 30, 1998; 63 FR 36121, July 1, 
1998; 63 FR 70267, Dec. 18, 1998; 65 FR 80265, 
Dec. 20, 2000; 66 FR 17756, Apr. 3, 2001; 66 FR 
66986, 66990, Dec. 27, 2001; 69 FR 25276, May 5, 
2004; 76 FR 18309, Apr. 1, 2011] 

15.504 Award to successful offeror. 
The contracting officer shall award a 

contract to the successful offeror by 
furnishing the executed contract or 
other notice of the award to that offer-
or. 

(a) If the award document includes 
information that is different than the 
latest signed proposal, as amended by 
the offeror’s written correspondence, 
both the offeror and the contracting of-
ficer shall sign the contract award. 

(b) When an award is made to an of-
feror for less than all of the items that 
may be awarded and additional items 
are being withheld for subsequent 
award, each notice shall state that the 
Government may make subsequent 
awards on those additional items with-
in the proposal acceptance period. 
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(c) If the Optional Form (OF) 307, 
Contract Award, Standard Form (SF) 
26, Award/Contract, or SF 33, Solicita-
tion, Offer and Award, is not used to 
award the contract, the first page of 
the award document shall contain the 
Government’s acceptance statement 
from Block 15 of that form, exclusive of 
the Item 3 reference language, and 
shall contain the contracting officer’s 
name, signature, and date. In addition, 
if the award document includes infor-
mation that is different than the 
signed proposal, as amended by the 
offeror’s written correspondence, the 
first page shall include the contractor’s 
agreement statement from Block 14 of 
the OF 307 and the signature of the 
contractor’s authorized representative. 

15.505 Preaward debriefing of 
offerors. 

Offerors excluded from the competi-
tive range or otherwise excluded from 
the competition before award may re-
quest a debriefing before award (10 
U.S.C. 2305(b)(6)(A) and 41 U.S.C. 
253b(f)–(h)). 

(a)(1) The offeror may request a 
preaward debriefing by submitting a 
written request for debriefing to the 
contracting officer within 3 days after 
receipt of the notice of exclusion from 
the competition. 

(2) At the offeror’s request, this de-
briefing may be delayed until after 
award. If the debriefing is delayed until 
after award, it shall include all infor-
mation normally provided in a 
postaward debriefing (see 15.506(d)). 
Debriefings delayed pursuant to this 
paragraph could affect the timeliness 
of any protest filed subsequent to the 
debriefing. 

(3) If the offeror does not submit a 
timely request, the offeror need not be 
given either a preaward or a postaward 
debriefing. Offerors are entitled to no 
more than one debriefing for each pro-
posal. 

(b) The contracting officer shall 
make every effort to debrief the unsuc-
cessful offeror as soon as practicable, 
but may refuse the request for a de-
briefing if, for compelling reasons, it is 
not in the best interests of the Govern-
ment to conduct a debriefing at that 
time. The rationale for delaying the de-
briefing shall be documented in the 

contract file. If the contracting officer 
delays the debriefing, it shall be pro-
vided no later than the time postaward 
debriefings are provided under 15.506. In 
that event, the contracting officer 
shall include the information at 
15.506(d) in the debriefing. 

(c) Debriefings may be done orally, in 
writing, or by any other method ac-
ceptable to the contracting officer. 

(d) The contracting officer should 
normally chair any debriefing session 
held. Individuals who conducted the 
evaluations shall provide support. 

(e) At a minimum, preaward 
debriefings shall include— 

(1) The agency’s evaluation of signifi-
cant elements in the offeror’s proposal; 

(2) A summary of the rationale for 
eliminating the offeror from the com-
petition; and 

(3) Reasonable responses to relevant 
questions about whether source selec-
tion procedures contained in the solici-
tation, applicable regulations, and 
other applicable authorities were fol-
lowed in the process of eliminating the 
offeror from the competition. 

(f) Preaward debriefings shall not dis-
close— 

(1) The number of offerors; 
(2) The identity of other offerors; 
(3) The content of other offerors pro-

posals; 
(4) The ranking of other offerors; 
(5) The evaluation of other offerors; 

or 
(6) Any of the information prohibited 

in 15.506(e). 
(g) An official summary of the de-

briefing shall be included in the con-
tract file. 

15.506 Postaward debriefing of 
offerors. 

(a)(1) An offeror, upon its written re-
quest received by the agency within 3 
days after the date on which that offer-
or has received notification of contract 
award in accordance with 15.503(b), 
shall be debriefed and furnished the 
basis for the selection decision and 
contract award. 

(2) To the maximum extent prac-
ticable, the debriefing should occur 
within 5 days after receipt of the writ-
ten request. Offerors that requested a 
postaward debriefing in lieu of a 
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preaward debriefing, or whose debrief-
ing was delayed for compelling reasons 
beyond contract award, also should be 
debriefed within this time period. 

(3) An offeror that was notified of ex-
clusion from the competition (see 
15.505(a)), but failed to submit a timely 
request, is not entitled to a debriefing. 

(4)(i) Untimely debriefing requests 
may be accommodated. 

(ii) Government accommodation of a 
request for delayed debriefing pursuant 
to 15.505(a)(2), or any untimely debrief-
ing request, does not automatically ex-
tend the deadlines for filing protests. 
Debriefings delayed pursuant to 
15.505(a)(2) could affect the timeliness 
of any protest filed subsequent to the 
debriefing. 

(b) Debriefings of successful and un-
successful offerors may be done orally, 
in writing, or by any other method ac-
ceptable to the contracting officer. 

(c) The contracting officer should 
normally chair any debriefing session 
held. Individuals who conducted the 
evaluations shall provide support. 

(d) At a minimum, the debriefing in-
formation shall include— 

(1) The Government’s evaluation of 
the significant weaknesses or defi-
ciencies in the offeror’s proposal, if ap-
plicable; 

(2) The overall evaluated cost or 
price (including unit prices), and tech-
nical rating, if applicable, of the suc-
cessful offeror and the debriefed offer-
or, and past performance information 
on the debriefed offeror; 

(3) The overall ranking of all offerors, 
when any ranking was developed by the 
agency during the source selection; 

(4) A summary of the rationale for 
award; 

(5) For acquisitions of commercial 
items, the make and model of the item 
to be delivered by the successful offer-
or; and 

(6) Reasonable responses to relevant 
questions about whether source selec-
tion procedures contained in the solici-
tation, applicable regulations, and 
other applicable authorities were fol-
lowed. 

(e) The debriefing shall not include 
point-by-point comparisons of the de-
briefed offeror’s proposal with those of 
other offerors. Moreover, the debriefing 
shall not reveal any information pro-

hibited from disclosure by 24.202 or ex-
empt from release under the Freedom 
of Information Act (5 U.S.C. 552) in-
cluding— 

(1) Trade secrets; 
(2) Privileged or confidential manu-

facturing processes and techniques; 
(3) Commercial and financial infor-

mation that is privileged or confiden-
tial, including cost breakdowns, profit, 
indirect cost rates, and similar infor-
mation; and 

(4) The names of individuals pro-
viding reference information about an 
offeror’s past performance. 

(f) An official summary of the de-
briefing shall be included in the con-
tract file. 

15.507 Protests against award. 
(a) Protests against award in nego-

tiated acquisitions shall be handled in 
accordance with part 33. Use of agency 
protest procedures that incorporate the 
alternative dispute resolution provi-
sions of Executive Order 12979 is en-
couraged for both preaward and 
postaward protests. 

(b) If a protest causes the agency, 
within 1 year of contract award, to— 

(1) Issue a new solicitation on the 
protested contract award, the con-
tracting officer shall provide the infor-
mation in paragraph (c) of this section 
to all prospective offerors for the new 
solicitation; or 

(2) Issue a new request for revised 
proposals on the protested contract 
award, the contracting officer shall 
provide the information in paragraph 
(c) of this section to offerors that were 
in the competitive range and are re-
quested to submit revised proposals. 

(c) The following information will be 
provided to appropriate parties: 

(1) Information provided to unsuc-
cessful offerors in any debriefings con-
ducted on the original award regarding 
the successful offeror’s proposal; and 

(2) Other nonproprietary information 
that would have been provided to the 
original offerors. 

15.508 Discovery of mistakes. 
Mistakes in a contractor’s proposal 

that are disclosed after award shall be 
processed substantially in accordance 
with the procedures for mistakes in 
bids at 14.407–4. 
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15.509 Forms. 
Optional Form 307, Contract Award, 

Standard Form (SF) 26, Award/Con-
tract, or SF 33, Solicitation, Offer and 
Award, may be used to award nego-
tiated contracts in which the signature 
of both parties on a single document is 
appropriate. Note however, if using the 
SF 26 for a negotiated procurement, 
block 18 is not to be used. If these 
forms are not used, the award docu-
ment shall incorporate the agreement 
and award language from the OF 307. 

[62 FR 51230, Sept. 30, 1997, as amended at 75 
FR 13416, Mar. 19, 2010] 

Subpart 15.6—Unsolicited 
Proposals 

15.600 Scope of subpart. 
This subpart sets forth policies and 

procedures concerning the submission, 
receipt, evaluation, and acceptance or 
rejection of unsolicited proposals. 

15.601 Definitions. 
As used in this subpart— 
Advertising material means material 

designed to acquaint the Government 
with a prospective contractor’s present 
products, services, or potential capa-
bilities, or designed to stimulate the 
Government’s interest in buying such 
products or services. 

Commercial item offer means an offer 
of a commercial item that the vendor 
wishes to see introduced in the Govern-
ment’s supply system as an alternate 
or a replacement for an existing supply 
item. This term does not include inno-
vative or unique configurations or uses 
of commercial items that are being of-
fered for further development and that 
may be submitted as an unsolicited 
proposal. 

Contribution means a concept, sugges-
tion, or idea presented to the Govern-
ment for its use with no indication 
that the source intends to devote any 
further effort to it on the Govern-
ment’s behalf. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001] 

15.602 Policy. 
It is the policy of the Government to 

encourage the submission of new and 

innovative ideas in response to Broad 
Agency Announcements, Small Busi-
ness Innovation Research topics, Small 
Business Technology Transfer Re-
search topics, Program Research and 
Development Announcements, or any 
other Government-initiated solicita-
tion or program. When the new and in-
novative ideas do not fall under topic 
areas publicized under those programs 
or techniques, the ideas may be sub-
mitted as unsolicited proposals. 

15.603 General. 

(a) Unsolicited proposals allow 
unique and innovative ideas or ap-
proaches that have been developed out-
side the Government to be made avail-
able to Government agencies for use in 
accomplishment of their missions. Un-
solicited proposals are offered with the 
intent that the Government will enter 
into a contract with the offeror for re-
search and development or other ef-
forts supporting the Government mis-
sion, and often represent a substantial 
investment of time and effort by the 
offeror. 

(b) Advertising material, commercial 
item offers, or contributions, as defined 
in 15.601, or routine correspondence on 
technical issues, are not unsolicited 
proposals. 

(c) A valid unsolicited proposal 
must— 

(1) Be innovative and unique; 
(2) Be independently originated and 

developed by the offeror; 
(3) Be prepared without Government 

supervision, endorsement, direction, or 
direct Government involvement; 

(4) Include sufficient detail to permit 
a determination that Government sup-
port could be worthwhile and the pro-
posed work could benefit the agency’s 
research and development or other mis-
sion responsibilities; 

(5) Not be an advance proposal for a 
known agency requirement that can be 
acquired by competitive methods; and 

(6) Not address a previously published 
agency requirement. 

(d) Unsolicited proposals in response 
to a publicized general statement of 
agency needs are considered to be inde-
pendently originated. 
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(e) Agencies must evaluate unsolic-
ited proposals for energy-savings per-
formance contracts in accordance with 
the procedures in 10 CFR 436.33(b). 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 65352, Dec. 18, 2002; 69 FR 17769] 

15.604 Agency points of contact. 
(a) Preliminary contact with agency 

technical or other appropriate per-
sonnel before preparing a detailed un-
solicited proposal or submitting propri-
etary information to the Government 
may save considerable time and effort 
for both parties (see 15.201). Agencies 
must make available to potential 
offerors of unsolicited proposals at 
least the following information: 

(1) Definition (see 2.101) and content 
(see 15.605) of an unsolicited proposal 
acceptable for formal evaluation. 

(2) Requirements concerning respon-
sible prospective contractors (see sub-
part 9.1), and organizational conflicts 
of interest (see subpart 9.5). 

(3) Guidance on preferred methods for 
submitting ideas/concepts to the Gov-
ernment, such as any agency: upcom-
ing solicitations; Broad Agency An-
nouncements; Small Business Innova-
tion Research programs; Small Busi-
ness Technology Transfer Research 
programs; Program Research and De-
velopment Announcements; or grant 
programs. 

(4) Agency points of contact for infor-
mation regarding advertising, con-
tributions, and other types of trans-
actions similar to unsolicited pro-
posals. 

(5) Information sources on agency ob-
jectives and areas of potential interest. 

(6) Procedures for submission and 
evaluation of unsolicited proposals. 

(7) Instructions for identifying and 
marking proprietary information so 
that it is protected and restrictive leg-
ends conform to 15.609. 

(b) Only the cognizant contracting 
officer has the authority to bind the 
Government regarding unsolicited pro-
posals. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001] 

15.605 Content of unsolicited pro-
posals. 

Unsolicited proposals should contain 
the following information to permit 

consideration in an objective and time-
ly manner: 

(a) Basic information including— 
(1) Offeror’s name and address and 

type of organization; e.g., profit, non-
profit, educational, small business; 

(2) Names and telephone numbers of 
technical and business personnel to be 
contacted for evaluation or negotiation 
purposes; 

(3) Identification of proprietary data 
to be used only for evaluation pur-
poses; 

(4) Names of other Federal, State, or 
local agencies or parties receiving the 
proposal or funding the proposed effort; 

(5) Date of submission; and 
(6) Signature of a person authorized 

to represent and contractually obligate 
the offeror. 

(b) Technical information including— 
(1) Concise title and abstract (ap-

proximately 200 words) of the proposed 
effort; 

(2) A reasonably complete discussion 
stating the objectives of the effort or 
activity, the method of approach and 
extent of effort to be employed, the na-
ture and extent of the anticipated re-
sults, and the manner in which the 
work will help to support accomplish-
ment of the agency’s mission; 

(3) Names and biographical informa-
tion on the offeror’s key personnel who 
would be involved, including alter-
nates; and 

(4) Type of support needed from the 
agency; e.g., Government property or 
personnel resources. 

(c) Supporting information includ-
ing— 

(1) Proposed price or total estimated 
cost for the effort in sufficient detail 
for meaningful evaluation; 

(2) Period of time for which the pro-
posal is valid (a 6-month minimum is 
suggested); 

(3) Type of contract preferred; 
(4) Proposed duration of effort; 
(5) Brief description of the organiza-

tion, previous experience, relevant past 
performance, and facilities to be used; 

(6) Other statements, if applicable, 
about organizational conflicts of inter-
est, security clearances, and environ-
mental impacts; and 

(7) The names and telephone numbers 
of agency technical or other agency 
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points of contact already contacted re-
garding the proposal. 

[62 FR 51230, Sept. 30, 1997, as amended at 72 
FR 27384, May 15, 2007] 

15.606 Agency procedures. 

(a) Agencies shall establish proce-
dures for controlling the receipt, eval-
uation, and timely disposition of unso-
licited proposals consistent with the 
requirements of this subpart. The pro-
cedures shall include controls on the 
reproduction and disposition of pro-
posal material, particularly data iden-
tified by the offeror as subject to dupli-
cation, use, or disclosure restrictions. 

(b) Agencies shall establish agency 
points of contact (see 15.604) to coordi-
nate the receipt and handling of unso-
licited proposals. 

15.606–1 Receipt and initial review. 

(a) Before initiating a comprehensive 
evaluation, the agency contact point 
shall determine if the proposal— 

(1) Is a valid unsolicited proposal, 
meeting the requirements of 15.603(c); 

(2) Is suitable for submission in re-
sponse to an existing agency require-
ment (see 15.602); 

(3) Is related to the agency mission; 
(4) Contains sufficient technical in-

formation and cost-related or price-re-
lated information for evaluation; 

(5) Has overall scientific, technical, 
or socioeconomic merit; 

(6) Has been approved by a respon-
sible official or other representative 
authorized to obligate the offeror con-
tractually; and 

(7) Complies with the marking re-
quirements of 15.609. 

(b) If the proposal meets these re-
quirements, the contact point shall 
promptly acknowledge receipt and 
process the proposal. 

(c) If a proposal is rejected because 
the proposal does not meet the require-
ments of paragraph (a) of this sub-
section, the agency contact point shall 
promptly inform the offeror of the rea-
sons for rejection in writing and of the 
proposed disposition of the unsolicited 
proposal. 

[62 FR 51230, Sept. 30, 1997, as amended at 69 
FR 17769, Apr. 5, 2004] 

15.606–2 Evaluation. 
(a) Comprehensive evaluations shall 

be coordinated by the agency contact 
point, who shall attach or imprint on 
each unsolicited proposal, circulated 
for evaluation, the legend required by 
15.609(d). When performing a com-
prehensive evaluation of an unsolicited 
proposal, evaluators shall consider the 
following factors, in addition to any 
others appropriate for the particular 
proposal: 

(1) Unique, innovative and meri-
torious methods, approaches, or con-
cepts demonstrated by the proposal; 

(2) Overall scientific, technical, or so-
cioeconomic merits of the proposal; 

(3) Potential contribution of the ef-
fort to the agency’s specific mission; 

(4) The offeror’s capabilities, related 
experience, facilities, techniques, or 
unique combinations of these that are 
integral factors for achieving the pro-
posal objectives; 

(5) The qualifications, capabilities, 
and experience of the proposed prin-
cipal investigator, team leader, or key 
personnel critical to achieving the pro-
posal objectives; and 

(6) The realism of the proposed cost. 
(b) The evaluators shall notify the 

agency point of contact of their rec-
ommendations when the evaluation is 
completed. 

15.607 Criteria for acceptance and ne-
gotiation of an unsolicited proposal. 

(a) A favorable comprehensive eval-
uation of an unsolicited proposal does 
not, in itself, justify awarding a con-
tract without providing for full and 
open competition. The agency point of 
contact shall return an unsolicited pro-
posal to the offeror, citing reasons, 
when its substance— 

(1) Is available to the Government 
without restriction from another 
source; 

(2) Closely resembles a pending com-
petitive acquisition requirement; 

(3) Does not relate to the activity’s 
mission; or 

(4) Does not demonstrate an innova-
tive and unique method, approach, or 
concept, or is otherwise not deemed a 
meritorious proposal. 

(b) The contracting officer may com-
mence negotiations on a sole source 
basis only when— 
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(1) An unsolicited proposal has re-
ceived a favorable comprehensive eval-
uation; 

(2) A justification and approval has 
been obtained (see 6.302–1(a)(2)(i) for re-
search proposals or other appropriate 
provisions of subpart 6.3, and 6.303– 
2(c)); 

(3) The agency technical office spon-
soring the contract furnishes the nec-
essary funds; and 

(4) The contracting officer has com-
plied with the synopsis requirements of 
subpart 5.2. 

[62 FR 51230, Sept. 30, 1997, as amended at 76 
FR 14562, Mar. 16, 2011] 

15.608 Prohibitions. 
(a) Government personnel shall not 

use any data, concept, idea, or other 
part of an unsolicited proposal as the 
basis, or part of the basis, for a solici-
tation or in negotiations with any 
other firm unless the offeror is notified 
of and agrees to the intended use. How-
ever, this prohibition does not preclude 
using any data, concept, or idea in the 
proposal that also is available from an-
other source without restriction. 

(b) Government personnel shall not 
disclose restrictively marked informa-
tion (see 3.104 and 15.609) included in an 
unsolicited proposal. The disclosure of 
such information concerning trade se-
crets, processes, operations, style of 
work, apparatus, and other matters, 
except as authorized by law, may re-
sult in criminal penalties under 18 
U.S.C. 1905. 

15.609 Limited use of data. 
(a) An unsolicited proposal may in-

clude data that the offeror does not 
want disclosed to the public for any 
purpose or used by the Government ex-
cept for evaluation purposes. If the of-
feror wishes to restrict the data, the 
title page must be marked with the fol-
lowing legend: 

Use and Disclosure of Data 

This proposal includes data that shall not 
be disclosed outside the Government and 
shall not be duplicated, used, or disclosed—in 
whole or in part—for any purpose other than 
to evaluate this proposal. However, if a con-
tract is awarded to this offeror as a result 
of—or in connection with—the submission of 
these data, the Government shall have the 
right to duplicate, use, or disclose the data 

to the extent provided in the resulting con-
tract. This restriction does not limit the 
Government’s right to use information con-
tained in these data if they are obtained 
from another source without restriction. The 
data subject to this restriction are contained 
in Sheets [insert numbers or other identifica-
tion of sheets]. 

(b) The offeror shall also mark each 
sheet of data it wishes to restrict with 
the following legend: Use or disclosure 
of data contained on this sheet is sub-
ject to the restriction on the title page 
of this proposal. 

(c) The agency point of contact shall 
return to the offeror any unsolicited 
proposal marked with a legend dif-
ferent from that provided in paragraph 
(a) of this section. The return letter 
will state that the proposal cannot be 
considered because it is impracticable 
for the Government to comply with the 
legend and that the agency will con-
sider the proposal if it is resubmitted 
with the proper legend. 

(d) The agency point of contact shall 
place a cover sheet on the proposal or 
clearly mark it as follows, unless the 
offeror clearly states in writing that no 
restrictions are imposed on the disclo-
sure or use of the data contained in the 
proposal: 

Unsolicited Proposal—Use of Data Limited 

All Government personnel must exercise 
extreme care to ensure that the information 
in this proposal is not disclosed to an indi-
vidual who has not been authorized access to 
such data in accordance with FAR 3.104, and 
is not duplicated, used, or disclosed in whole 
or in part for any purpose other than evalua-
tion of the proposal, without the written per-
mission of the offeror. If a contract is award-
ed on the basis of this proposal, the terms of 
the contract shall control disclosure and use. 
This notice does not limit the Government’s 
right to use information contained in the 
proposal if it is obtainable from another 
source without restriction. This is a Govern-
ment notice, and shall not by itself be con-
strued to impose any liability upon the Gov-
ernment or Government personnel for disclo-
sure or use of data contained in this pro-
posal. 

(e) Use the notice in paragraph (d) of 
this section solely as a manner of han-
dling unsolicited proposals that will be 
compatible with this subpart. However, 
do not use this notice to justify with-
holding of a record, or to improperly 
deny the public access to a record, 
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where an obligation is imposed by the 
Freedom of Information Act (5 U.S.C. 
552). An offeror should identify trade 
secrets, commercial or financial infor-
mation, and privileged or confidential 
information to the Government (see 
paragraph (a) of this section). 

(f) When an agency receives an unso-
licited proposal without any restrictive 
legend from an educational or non-
profit organization or institution, and 
an evaluation outside the Government 
is necessary, the agency point of con-
tact shall— 

(1) Attach a cover sheet clearly 
marked with the legend in paragraph 
(d) of this section; 

(2) Change the beginning of this leg-
end to read ‘‘All Government and non- 
Government personnel * * * ’’; and 

(3) Require any non-Government 
evaluator to agree in writing that data 
in the proposal will not be disclosed to 
others outside the Government. 

(g) If the proposal is received with 
the restrictive legend (see paragraph 
(a) of this section), the modified cover 
sheet shall also be used and permission 
shall be obtained from the offeror be-
fore release of the proposal for evalua-
tion by non-Government personnel. 

(h) When an agency receives an unso-
licited proposal with or without a re-
strictive legend from other than an 
educational or nonprofit organization 
or institution, and evaluation by Gov-
ernment personnel outside the agency 
or by experts outside of the Govern-
ment is necessary, written permission 
must be obtained from the offeror be-
fore release of the proposal for evalua-
tion. The agency point of contact 
shall— 

(1) Clearly mark the cover sheet with 
the legend in paragraph (d) or as modi-
fied in paragraph (f) of this section; and 

(2) Obtain a written agreement from 
any non-Government evaluator stating 
that data in the proposal will not be 
disclosed to persons outside the Gov-
ernment. 

[62 FR 51230, Sept. 30, 1997, as amended at 67 
FR 13056, Mar. 20, 2002] 

PART 16—TYPES OF CONTRACTS 

Sec. 
16.000 Scope of part. 
16.001 Definitions. 

Subpart 16.1—Selecting Contract Types 

16.101 General. 
16.102 Policies. 
16.103 Negotiating contract type. 
16.104 Factors in selecting contract types. 
16.105 Solicitation provision. 

Subpart 16.2—Fixed-Price Contracts 

16.201 General. 
16.202 Firm-fixed-price contracts. 
16.202–1 Description. 
16.202–2 Application. 
16.203 Fixed-price contracts with economic 

price adjustment. 
16.203–1 Description. 
16.203–2 Application. 
16.203–3 Limitations. 
16.203–4 Contract clauses. 
16.204 Fixed-price incentive contracts. 
16.205 Fixed-price contracts with prospec-

tive price redetermination. 
16.205–1 Description. 
16.205–2 Application. 
16.205–3 Limitations. 
16.205–4 Contract clause. 
16.206 Fixed-ceiling-price contracts with 

retroactive price redetermination. 
16.206–1 Description. 
16.206–2 Application. 
16.206–3 Limitations. 
16.206–4 Contract clause. 
16.207 Firm-fixed-price, level-of-effort term 

contracts. 
16.207–1 Description. 
16.207–2 Application. 
16.207–3 Limitations. 

Subpart 16.3—Cost-Reimbursement 
Contracts 

16.301 General. 
16.301–1 Description. 
16.301–2 Application. 
16.301–3 Limitations. 
16.302 Cost contracts. 
16.303 Cost-sharing contracts. 
16.304 Cost-plus-incentive-fee contracts. 
16.305 Cost-plus-award-fee contracts. 
16.306 Cost-plus-fixed-fee contracts. 
16.307 Contract clauses. 

Subpart 16.4—Incentive Contracts 

16.401 General. 
16.402 Application of predetermined, for-

mula-type incentives. 
16.402–1 Cost incentives. 
16.402–2 Performance incentives. 
16.402–3 Delivery incentives. 
16.402–4 Structuring multiple-incentive con-

tracts. 
16.403 Fixed-price incentive contracts. 
16.403–1 Fixed-price incentive (firm target) 

contracts. 
16.403–2 Fixed-price incentive (successive 

targets) contracts. 
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