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Description of
contract action

Rationale required

(5) An order is issued under
a new or existing multiple
award IDIQ contract.

(6) A modification is issued ...

(7) A contract or order is
awarded pursuant to a
small business contracting
authority (e.g., SBA’s sec-
tion 8(a) program).

Required if one or both of the
following conditions exist:

(i) The order is not fixed-
price.

(i) The order is awarded pur-
suant to an exception to
the competition require-
ments applicable to the un-
derlying vehicle (e.g.,
award is made pursuant to
an exception to the fair op-
portunity process).

Required if modification is
made—

(i) To a contract described in
(2) or (3) above; or

(i) To an order requiring
posting as described in (4)
or (5) above.

Required if one or both of the
following conditions exist:

(i) The contract or order is
not fixed-price;

(i) The contract or order was

not awarded using com-
petition (e.g., a non-com-
petitive 8(a) award).

(c) Contracting officers shall use the
instructions available in the Recovery
FAQs under ‘“‘Buyers/Engineers’ at the
GPE (hitps://www.fedbizopps.gov) to
identify actions funded in whole or in
part by the Recovery Act.

[74 FR 14638, Mar. 31, 2009, as amended at 74
FR 22810, May 14, 2009; 75 FR 34273, June 16,
2010; 76 FR 14552, Mar. 16, 2011]

PART 6—COMPETITION
REQUIREMENTS

Sec.

6.000 Scope of part.
6.001 Applicability.
6.002 Limitations.
6.003 [Reserved]

Subpart 6.1—Full and Open Competition

6.100 Scope of subpart.
6.101 Policy.
6.102 TUse of competitive procedures.

Subpart 6.2—Full and Open Competition
After Exclusion of Sources

6.200 Scope of subpart.

6.201 Policy.

6.202 Establishing or maintaining alter-
native sources.

6.203 Set-asides for small business concerns.

6.204 Section 8(a) competition.
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6.2056 Set-asides for HUBZone small business
concerns.

6.206 Set-asides for service-disabled vet-
eran-owned small business concerns.

6.207 Set-asides for economically disadvan-
taged women-owned small business
(EDWOSB) concerns or women-owned
small business (WOSB) concerns eligible
under the WOSB Program.

6.208 Set-asides for local firms during a
major disaster or emergency.

Subpart 6.3—Other Than Full and Open
Competition

6.300 Scope of subpart.

6.301 Policy.

6.302 Circumstances permitting other than
full and open competition.

6.302-1 Only one responsible source and no
other supplies or services will satisfy
agency requirements.

6.302-2 Unusual and compelling urgency.

6.302-3 Industrial mobilization; engineering,
developmental, or research capability; or
expert services.

6.302-4 International agreement.

6.302-5 Authorized or required by statute.

6.302-6 National security.

6.302-7 Public interest.

6.303 Justifications.

6.303-1 Requirements.

6.303-2 Content.

6.304 Approval of the justification.

6.305 Availability of the justification.

Subpart 6.4—Sealed Bidding and
Competitive Proposals

6.401 Sealed bidding and competitive pro-
posals.

Subpart 6.5—Competition Advocates

6.501 Requirement.
6.502 Duties and responsibilities.

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 50 FR 1729, Jan. 11, 1985; 50 FR
52429, Dec. 23, 1985, unless otherwise noted.

6.000 Scope of part.

This part prescribes policies and pro-
cedures to promote full and open com-
petition in the acquisition process and
to provide for full and open competi-
tion, full and open competition after
exclusion of sources, other than full
and open competition, and competition
advocates. This part does not deal with
the results of competition (e.g., ade-
quate price competition), that are ad-
dressed in other parts (e.g., part 15).

[66 FR 2127, Jan. 10, 2001]
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6.001 Applicability.

This part applies to all acquisitions
except—

(a) Contracts awarded using the sim-
plified acquisition procedures of part 13
(but see 13.501 for requirements per-
taining to sole source acquisition of
commercial items under subpart 13.5).

(b) Contracts awarded using con-
tracting procedures (other than those
addressed in this part) that are ex-
pressly authorized by statute;

(c) Contract modifications, that are
within the scope of the contract, in-
cluding the exercise of priced options
that were evaluated as part of the
original competition (see 17.207(f));

(d) Orders placed under requirements
contracts or definite-quantity con-
tracts;

(e) Orders placed under indefinite-
quantity contracts that were entered
into pursuant to this part when—

(1) The contract was awarded under
subpart 6.1 or 6.2 and all responsible
sources were realistically permitted to
compete for the requirements con-
tained in the order; or

(2) The contract was awarded under
subpart 6.3 and the required justifica-
tion and approval adequately covers
the requirements contained in the
order; or

(f) Orders placed against task order
and delivery order contracts entered
into pursuant to subpart 16.5.

[60 FR 52431, Dec. 23, 1985, as amended at 55
FR 52790, Dec. 21, 1990; 60 FR 34747, July 3,
1995; 60 FR 49725, Sept. 26, 1995; 62 FR 263,
Jan. 2, 1997; 62 FR 64917, Dec. 9, 1997]

6.002 Limitations.

No agency shall contract for supplies
or services from another agency for the
purpose of avoiding the requirements
of this part.

6.003 [Reserved]
Subpart 6.1—Full and Open
Competition

6.100 Scope of subpart.

This subpart prescribes the policy
and procedures that are to be used to
promote and provide for full and open
competition.

6.102

6.101 Policy.

(a) 10 U.S.C. 2304 and 41 U.S.C. 253 re-
quire, with certain limited exceptions
(see subparts 6.2 and 6.3), that con-
tracting officers shall promote and pro-
vide for full and open competition in
soliciting offers and awarding Govern-
ment contracts.

(b) Contracting officers shall provide
for full and open competition through
use of the competitive procedure(s)
contained in this subpart that are best
suited to the circumstances of the con-
tract action and consistent with the
need to fulfill the Government’s re-
quirements efficiently (10 U.S.C. 2304
and 41 U.S.C. 253).

[60 FR 1729, Jan. 11, 1985, and 50 FR 52429,
Dec. 23, 1985, as amended at 62 FR 51230, Sept.
30, 1997]

6.102 Use of competitive procedures.

The competitive procedures available
for use in fulfilling the requirement for
full and open competition are as fol-
lows:

(a) Sealed bids. (See 6.401(a).)

(b) Competitive proposals. (See
6.401(b).) If sealed bids are not appro-
priated under (a) above, contracting of-
ficers shall request competitive pro-
posals or use the other competitive
procedures under (c) or (d) below.

(c) Combination of competitive proce-
dures. If sealed bids are not appro-
priate, contracting officers may use
any combination of competitive proce-
dures (e.g., two-step sealed bidding).

(d) Other competitive procedures. (1)
Selection of sources for architect-engi-
neer contracts in accordance with the
provisions of 40 U.S.C. 1102 et seq. is a
competitive procedure (see subpart 36.6
for procedures).

(2) Competitive selection of basic and
applied research and that part of devel-
opment not related to the development
of a specific system or hardware pro-
curement is a competitive procedure if
award results from—

(i) A broad agency announcement
that is general in nature identifying
areas of research interest, including
criteria for selecting proposals, and so-
liciting the participation of all offerors
capable of satisfying the Government’s
needs; and

(ii) A peer of scientific review.
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6.200

(3) Use of multiple award schedules
issued under the procedures established
by the Administrator of General Serv-
ices consistent with the requirement of
41 U.S.C. 259(b)(3)(A) for the multiple
award schedule program of the General
Services Administration is a competi-
tive procedure.

[50 FR 1729, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985, as amended at 53 FR 27463, July 20, 1988;
59 FR 53716, Oct. 25, 1994; 70 FR 57454, Sept.
30, 2005]

Subpart 6.2—Full and Open Com-
petition After Exclusion of
Sources

6.200 Scope of subpart.

This subpart prescribes policies and
procedures for providing for full and
open competition after excluding one
or more sources.

6.201 Policy.

Acquisitions made under this subpart
require use of the competitive proce-
dures prescribed in 6.102.

[64 FR 51831, Sept. 24, 1999]

6.202 Establishing or maintaining al-
ternative sources.

(a) Agencies may exclude a par-
ticular source from a contract action
in order to establish or maintain an al-
ternative source or sources for the sup-
plies or services being acquired if the
agency head determines that to do so
would—

(1) Increase or maintain competition
and likely result in reduced overall
costs for the acquisition, or for any an-
ticipated acquisition;

(2) Be in the interest of national de-
fense in having a facility (or a pro-
ducer, manufacturer, or other supplier)
available for furnishing the supplies or
services in case of a national emer-
gency or industrial mobilization;

(3) Be in the interest of national de-
fense in establishing or maintaining an
essential engineering, research, or de-
velopment capability to be provided by
an educational or other nonprofit insti-
tution or a federally funded research
and development center;

(4) Ensure the continuous avail-
ability of a reliable source of supplies
or services;

48 CFR Ch. 1 (10-1-13 Edition)

(5) Satisfy projected needs based on a
history of high demand; or

(6) Satisfy a critical need for med-
ical, safety, or emergency supplies.

(b)(1) Every proposed contract action
under the authority of paragraph (a)
above shall be supported by a deter-
mination and findings (D&F) (see sub-
part 1.7) signed by the head of the
agency or designee. This D&F shall not
be made on a class basis.

(2) Technical and requirements per-
sonnel are responsible for providing all
necessary data to support their rec-
ommendation to exclude a particular
source.

(3) When the authority in (a)(1) above
is cited, the findings shall include a de-
scription of the estimated reduction in
overall costs and how the estimate was
derived.

[60 FR 1729, Jan. 11, 1985, as amended at 60
FR 42653, Aug. 16, 1995]

6.203 Set-asides
concerns.

for small business

(a) To fulfill the statutory require-
ments relating to small business con-
cerns, contracting officers may set
aside solicitations to allow only such
business concerns to compete. This in-
cludes contract actions conducted
under the Small Business Innovation
Research Program established under
Pub. L. 97-219.

(b) No separate justification or deter-
mination and findings is required under
this part to set aside a contract action
for small business concerns.

(c) Subpart 19.5 prescribes policies
and procedures that shall be followed
with respect to set-asides.

[60 FR 48259, Sept. 18, 1995]

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements
relating to section 8(a) of the Small
Business Act, as amended by Pub. L.
100-656, contracting officers may limit
competition to eligible 8(a) contractors
(see subpart 19.8).

(b) No separate justification or deter-
mination and findings is required under
this part to limit competition to eligi-
ble 8(a) contractors. (But see 6.302-5 and
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6.303-1 for sole source 8(a) awards over
$20 million.)

[64 FR 46005, Oct. 31, 1989, as amended at 76
FR 14561, Mar. 16, 2011]

6.205 Set-asides for HUBZone small
business concerns.

(a) To fulfill the statutory require-
ments relating to the HUBZone Act of
1997 (15 U.S.C. 631 note), contracting of-
ficers in participating agencies (see
19.1302) may set aside solicitations to
allow only qualified HUBZone small
business concerns to compete (see
19.1305).

(b) No separate justification or deter-
mination and findings is required under
this part to set aside a contract action
for qualified HUBZone small business
concerns.

[63 FR 70267, Dec. 18, 1998]

6.206 Set-asides for service-disabled
veteran-owned small business con-
cerns.

(a) To fulfill the statutory require-
ments relating to the Veterans Bene-
fits Act of 2003 (156 U.S.C. 657f), con-
tracting officers may set-aside solicita-
tions to allow only service-disabled
veteran-owned small business concerns
to compete (see 19.1405).

(b) No separate justification or deter-
mination and findings are required
under this part to set aside a contract
action for service-disabled veteran-
owned small business concerns.

[69 FR 25276, May 5, 2004]

6.207 Set-asides for economically dis-
advantaged women-owned small
business (EDWOSB) concerns or
women-owned small business
(WOSB) concerns eligible under the
WOSB Program.

(a) To fulfill the statutory require-
ments relating to 15 U.S.C. 637(m), con-
tracting officers may set aside solicita-
tions for only EDWOSB concerns or
WOSB concerns eligible under the
WOSB Program (see 19.1505).

(b) No separate justification or deter-
mination and findings is required under
this part to set aside a contract action
for EDWOSB concerns or WOSB con-
cerns eligible under the WOSB Pro-
gram.

[76 FR 18308, Apr. 1, 2011]

6.301

6.208 Set-asides for local firms during
a major disaster or emergency.

(a) To fulfill the statutory require-
ments relating to 42 U.S.C. 5150, con-
tracting officers may set aside solicita-
tions to allow only offerors residing or
doing business primarily in the area af-
fected by such major disaster or emer-
gency to compete (see Subpart 26.2).

(b) No separate justification or deter-
mination and findings is required under
this part to set aside a contract action.
The set-aside area specified by the con-
tracting officer shall be a geographic
area within the area identified in a
Presidential declaration(s) of major
disaster or emergency and any addi-
tional geographic areas identified by
the Department of Homeland Security.

[72 FR 63086, Nov. 7, 2007. Redesignated at 76
FR 18308, Apr. 1, 2011]

Subpart 6.3—Other Than Full and
Open Competition

6.300 Scope of subpart.

This subpart prescribes policies and
procedures, and identifies the statu-
tory authorities, for contracting with-
out providing for full and open com-
petition.

6.301 Policy.

(a) 41 U.S.C. 253(c) and 10 U.S.C.
2304(c) each authorize, under certain
conditions, contracting without pro-
viding for full and open competition.
The Department of Defense, Coast
Guard, and National Aeronautics and
Space Administration are subject to 10
U.S.C. 2304(c). Other executive agencies
are subject to 41 U.S.C. 253(c). Con-
tracting without providing for full and
open competition or full and open com-
petition after exclusion of sources is a
violation of statute, unless permitted
by one of the exceptions in 6.302.

(b) Each contract awarded without
providing for full and open competition
shall contain a reference to the specific
authority under which it was so award-
ed. Contracting officers shall use the
U.S. Code citation applicable to their
agency. (See 6.302.)

(c) Contracting without providing for
full and open competition shall not be
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6.302

justified on the basis of (1) a lack of ad-
vance planning by the requiring activ-
ity or (2) concerns related to the
amount of funds available (e.g., funds
will expire) to the agency or activity
for the acquisition of supplies or serv-
ices.

(d) When not providing for full and
open competition, the contracting offi-
cer shall solicit offers from as many
potential sources as 1is practicable
under the circumstances.

(e) For contracts under this subpart,
the contracting officer shall use the
contracting procedures prescribed in
6.102 (a) or (b), if appropriate, or any
other procedures authorized by this
regulation.

6.302 Circumstances permitting other
than full and open competition.

The following statutory authorities
(including applications and limita-
tions) permit contracting without pro-
viding for full and open competition.
Requirements for justifications to sup-
port the use of these authorities are in
6.303.

[50 FR 52431, Dec. 23, 1985]

6.302-1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(1) or 41 U.S.C. 253(c)(1).

(2) When the supplies or services re-
quired by the agency are available
from only one responsible source, or,
for DoD, NASA, and the Coast Guard,
from only one or a limited number of
responsible sources, and no other type
of supplies or services will satisfy
agency requirements, full and open
competition need not be provided for.

(i) Supplies or services may be con-
sidered to be available from only one
source if the source has submitted an
unsolicited research proposal that:

(A) Demonstrates a unique and inno-
vative concept (see definition at 2.101),
or, demonstrates a unique capability of
the source to provide the particular re-
search services proposed;

(B) Offers a concept or services not
otherwise available to the Government;
and

(C) Does not resemble the substance
of a pending competitive acquisition.

48 CFR Ch. 1 (10-1-13 Edition)

(See 10 TU.S.C. 2304(d)(A)(A) and 41
U.S.C. 253(d)(1)(A).)

(ii) Supplies may be deemed to be
available only from the original source
in the case of a follow-on contract for
the continued development or produc-
tion of a major system or highly spe-
cialized equipment, including major
components thereof, when it is likely
that award to any other source would
result in (A) substantial duplication of
cost to the Government that is not ex-
pected to be recovered through com-
petition, or (B) unacceptable delays in
fulfilling the agency’s requirements.
(See 10 U.S.C. 2304(d)(1)(B) or 41 U.S.C.
253(d)(1)(B).)

(iii) For DoD, NASA, and the Coast
Guard, services may be deemed to be
available only from the original source
in the case of follow-on contracts for
the continued provision of highly spe-
cialized services when it is likely that
award to any other source would result
in (A) substantial duplication of cost to
the Government that is not expected to
be recovered through competition, or
(B) unacceptable delays in fulfilling
the agency’s requirements. (See 10
U.S.C. 2304(d)(1)(B)).

(b) Application. This authority shall
be used, if appropriate, in preference to
the authority in 6.302-7; it shall not be
used when any of the other -cir-
cumstances is applicable. Use of this
authority may be appropriate in situa-
tions such as the following (these ex-
amples are not intended to be all-inclu-
sive and do not consitute authority in
and of themselves):

(1) When there is a reasonable basis
to conclude that the agency’s min-
imum needs can only be satisfied by (i)
unique supplies or services available
from only one source or only one sup-
plier with unique capabilities; or, (ii)
for DoD, NASA, and the Coast Guard,
unique supplies or services available
from only one or a limited number of
sources or from only one or a limited
number of suppliers with unique capa-
bilities.

(2) The existence of limited rights in
data, patent rights, copyrights, or se-
cret processes; the control of basic raw
material; or similar circumstances,
make the supplies and services avail-
able from only one source (however,
the mere existence of such rights or
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circumstances does not in and of itself
justify the use of these authorities)
(see part 27).

(3) When acquiring utility services
(see 41.101), circumstances may dictate
that only one supplier can furnish the
service (see 41.202); or when the con-
templated contract is for construction
of a part of a utility system and the
utility company itself is the only
source available to work on the sys-
tem.

(4) When the agency head has deter-
mined in accordance with the agency’s
standardization program that only
specified makes and models of tech-
nical equipment and parts will satisfy
the agency’s needs for additional units
or replacement items, and only one
source is available.

(c) Application for brand-name descrip-
tions. (1) An acquisition or portion of
an acquisition that uses a brand-name
description or other purchase descrip-
tion to specify a particular brand-
name, product, or feature of a product,
peculiar to one manufacturer—

(i) Does not provide for full and open
competition, regardless of the number
of sources solicited; and

(ii) Shall be justified and approved in
accordance with 6.303 and 6.304.

(A) If only a portion of the acquisi-
tion is for a brand-name product or
item peculiar to one manufacturer, the
justification and approval is to cover
only the portion of the acquisition
which is brand-name or peculiar to one
manufacturer. The justification should
state it is covering only the portion of
the acquisition which is brand-name or
peculiar to one manufacturer, and the
approval level requirements will then
only apply to that portion;

(B) The justification should indicate
that the use of such descriptions in the
acquisition or portion of an acquisition
is essential to the Government’s re-
quirements, thereby precluding consid-
eration of a product manufactured by
another company; and

(C) The justification shall be posted
with the solicitation (see 5.102(a)(6)).

(2) Brand-name or equal descriptions,
and other purchase descriptions that
permit prospective contractors to offer
products other than those specifically
referenced by brand-name, provide for
full and open competition and do not

6.302-2

require justifications and approvals to
support their use.

(d) Limitations. (1) Contracts awarded
using this authority shall be supported
by the written justifications and ap-
provals described in 6.303 and 6.304.

(2) For contracts awarded using this
authority, the notices required by 5.201
shall have been published and any bids,
proposals, quotations, or capability
statements must have been considered.

[60 FR 52431, Dec. 23, 1985, as amended at 52
FR 21886, June 9, 1987; 563 FR 27463, July 20,
1988; 56 FR 29127, June 25, 1991; 59 FR 67018,
Dec. 28, 1994; 66 FR 2128, Jan. 10, 2001; 71 FR
57359, Sept. 28, 2006; 73 FR 10962, Feb. 28, 2008;
77 FR 193, Jan. 3, 2012]

6.302-2 Unusual and compelling ur-
gency.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(2) or 41 U.S.C. 253(c)(2).

(2) When the agency’s need for the
supplies or services is of such an un-
usual and compelling urgency that the
Government would be seriously injured
unless the agency is permitted to limit
the number of sources from which it
solicits bids or proposals, full and open
competition need not be provided for.

(b) Application. This authority applies
in those situations where (1) an un-
usual and compelling urgency pre-
cludes full and open competition, and
(2) delay in award of a contract would
result in serious injury, financial or
other, to the Government.

(¢) Limitations. (1) Contracts awarded
using this authority shall be supported
by the written justifications and ap-
provals described in 6.303 and 6.304.
These justifications may be made and
approved after contract award when
preparation and approval prior to
award would unreasonably delay the
acquisition.

(2) This statutory authority requires
that agencies shall request offers from
as many potential sources as is prac-
ticable under the circumstances.

(d) Period of Performance. (1) The total
period of performance of a contract
awarded using this authority—

(i) May not exceed the time nec-
essary—

(A) To meet the unusual and compel-
ling requirements of the work to be
performed under the contract; and
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(B) For the agency to enter into an-
other contract for the required goods
and services through the use of com-
petitive procedures; and

(ii) May not exceed one year unless
the head of the agency entering into
the contract determines that excep-
tional circumstances apply.

(2) The requirements in paragraph
(d)(1) of this section shall apply to any
contract in an amount greater than the
simplified acquisition threshold.

(3) The determination of exceptional
circumstances is in addition to the ap-
proval of the justification in 6.304.

(4) The determination may be made
after contract award when making the
determination prior to award would
unreasonably delay the acquisition.

[60 FR 52431, Dec. 23, 1985, as amended at 74
FR 52851, Oct. 14, 2009; 74 FR 65615, Dec. 10,
2009]

6.302-3 Industrial mobilization; engi-
neering, developmental, or research
capability; or expert services.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(3) or 41 U.S.C. 253(c)(3).

(2) Full and open competition need
not to be provided for when it is nec-
essary to award the contract to a par-
ticular source or sources in order—

(i) To maintain a facility, producer,
manufacturer, or other supplier avail-
able for furnishing supplies or services
in case of a national emergency or to
achieve industrial mobilization,

(ii) To establish or maintain an es-
sential engineering, research, or devel-
opment capability to be provided by an
educational or other nonprofit institu-
tion or a federally funded research and
development center, or

(iii) To acquire the services of an ex-
pert or neutral person for any current
or anticipated litigation or dispute.

(b) Application. (1) Use of the author-
ity in paragraph (a)(2)(i) above may be
appropriate when it is necessary to—

(i) Keep vital facilities or suppliers in
business or make them available in the
event of a national emergency;

(ii) Train a selected supplier in the
furnishing of critical supplies or serv-
ices, prevent the loss of a supplier’s
ability and employees’ skills, or main-
tain active engineering, research, or
development work;

48 CFR Ch. 1 (10-1-13 Edition)

(iii) Maintain properly balanced
sources of supply for meeting the re-
quirements of acquisition programs in
the interest of industrial mobilization
(when the quantity required is substan-
tially larger than the quantity that
must be awarded in order to meet the
objectives of this authority, that por-
tion not required to meet such objec-
tives will be acquired by providing for
full and open competition as appro-
priate under this part);

(iv) Create or maintain the required
domestic capability for production of
critical supplies by limiting competi-
tion to items manufactured in—

(A) The United States or its outlying
areas; or

(B) The United States, its outlying
areas, or Canada.

(v) Continue in production, contrac-
tors that are manufacturing critical
items, where there would otherwise be
a break in production; or

(vi) Divide current production re-
quirements among two or more con-
tractors to provide for an adequate in-
dustrial mobilization base.

(2) Use of the authority in paragraph
(a)(2)(i1) above may be appropriate
when it is necessary to—

(i) Establish or maintain an essential
capability for theoretical analyses, ex-
ploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essen-
tial capability for engineering or devel-
opmental work calling for the practical
application of investigative findings
and theories of a scientific or technical
nature; or

(iii) Contract for supplies or services
as are necessary incident to paragraphs
(b)(2)(1) or (ii) above.

(3) Use of the authority in paragraph
(a)(2)(iii) of this section may be appro-
priate when it is necessary to acquire
the services of either—

(i) An expert to use, in any litigation
or dispute (including any reasonably
foreseeable litigation or dispute) in-
volving the Government in any trial,
hearing, or proceeding before any
court, administrative tribunal, or
agency, whether or not the expert is
expected to testify. Examples of such
services include, but are not limited to:

(A) Assisting the Government in the
analysis, presentation, or defense of
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any claim or request for adjustment to
contract terms and conditions, whether
asserted by a contractor or the Govern-
ment, which is in litigation or dispute,
or is anticipated to result in dispute or
litigation before any court, administra-
tive tribunal, or agency, or

(B) Participating in any part of an al-
ternative dispute resolution process,
including but not limited to eval-
uators, fact finders, or witnesses, re-
gardless of whether the expert is ex-
pected to testify; or

(ii) A neutral person, e.g., mediators
or arbitrators, to facilitate the resolu-
tion of issues in an alternative dispute
resolution process.

(c) Limitations. Contracts awarded
using this authority shall be supported
by the written justifications and ap-
provals described in 6.303 and 6.304.

[50 FR 52431, Dec. 23, 1985, as amended at 60
FR 42654, Aug. 16, 1995; 60 FR 44548, Aug. 28,
1995; 62 FR 235, Jan. 2, 1997; 63 FR 58594, 58602,
Oct. 30, 1998; 66 FR 2128, Jan. 10, 2001; 68 FR
28080, May 22, 2003; 77 FR 56741, Sept. 13, 2012]

6.302—4 International agreement.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(4) or 41 U.S.C. 253(c)(4).

(2) Full and open competition need
not be provided for when precluded by
the terms of an international agree-
ment or a treaty between the United
States and a foreign government or
international organization, or the writ-
ten directions of a foreign government
reimbursing the agency for the cost of
the acquisition of the supplies or serv-
ices for such government.

(b) Application. This authority may
be used in circumstances such as—

(1) When a contemplated acquisition
is to be reimbursed by a foreign coun-
try that requires that the product be
obtained from a particular firm as
specified in official written direction
such as a Letter of Offer and Accept-
ance; or

(2) When a contemplated acquisition
is for services to be performed, or sup-
plies to be used, in the sovereign terri-
tory of another country and the terms
of a treaty or agreement specify or
limit the sources to be solicited.

(c) Limitations. Except for DoD,
NASA, and the Coast Guard, contracts
awarded using this authority shall be

6.302-5

supported by written justifications and
approvals described in 6.303 and 6.304.

[60 FR 52432, Dec. 23, 1985, as amended at 55
FR 52790, Dec. 21, 1990]

6.302-5 Authorized or required by
statute.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(b) or 41 U.S.C. 253(c)(5).

(2) Full and open competition need
not be provided for when (i) a statute
expressly authorizes or requires that
the acquisition be made through an-
other agency or from a specified
source, or (ii) the agency’s need is for a
brand name commercial item for au-
thorized resale.

(b) Application. This authority may
be used when statutes, such as the fol-
lowing, expressly authorize or require
that acquisition be made from a speci-
fied source or through another agency:

(1) Federal Prison Industries
(UNICOR)—18 U.S.C. 4124 (see subpart
8.6);

(2) Qualified Nonprofit Agencies for
the Blind or other Severely Disabled—
41 U.S.C. 46-48c (see subpart 8.7);

(3) Government Printing and Bind-
ing—44 U.S.C. 501-504, 1121 (see subpart
8.8);

(4) Sole source awards under the 8(a)
Program (15 U.S.C. 637), but see 6.303 for
requirements for justification and ap-
proval of sole-source 8(a) awards over
$20 million. (See subpart 19.8.)

(6) Sole source awards under the
HUBZone Act of 1997—15 U.S.C. 657a
(see 19.1306).

(6) Sole source awards under the Vet-
erans Benefits Act of 2003 (15 U.S.C.
657f).

(c) Limitations. (1) This authority
shall not be used when a provision of
law requires an agency to award a new
contract to a specified non-Federal
Government entity unless the provi-
sion of law specifically—

(i) Identifies the entity involved;

(ii) Refers to 10 U.S.C. 2304(j) for
armed services acquisitions or section
303(h) of the Federal Property and Ad-
ministrative Services Act of 1949 for ci-
vilian agency acquisitions; and

(iii) States that award to that entity
shall be made in contravention of the
merit-based selection procedures in 10
U.S.C. 2304(j) or section 303(h) of the
Federal Property and Administrative
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Services Act, as appropriate. However,
this limitation does not apply—

(A) When the work provided for in
the contract is a continuation of the
work performed by the specified entity
under a preceding contract; or

(B) To any contract requiring the Na-
tional Academy of Sciences to inves-
tigate, examine, or experiment upon
any subject of science or art of signifi-
cance to an executive agency and to re-
port on those matters to the Congress
or any agency of the Federal Govern-
ment.

(2) Contracts awarded using this au-
thority shall be supported by the writ-
ten justifications and approvals de-
scribed in 6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii)
or (b)(2) of this subsection;

(ii) Contracts awarded under (a)(2)(i)
of this subsection when the statute ex-
pressly requires that the procurement
be made from a specified source. (Jus-
tification and approval requirements
apply when the statute authorizes, but
does not require, that the procurement
be made from a specified source); or

(iii) Contracts less than or equal to
$20 million awarded under (b)(4) of this
subsection.

(3) The authority in (a)(2)(ii) of this
subsection may be used only for pur-
chases of brand-name commercial
items for resale through commissaries
or other similar facilities. Ordinarily,
these purchases will involve articles
desired or preferred by customers of
the selling activities (but see 6.301(d)).

[60 FR 52432, Dec. 23, 1985, as amended at 51
FR 36971, Oct. 16, 1986; 54 FR 46005, Oct. 31,
1989; 60 FR 42654, Aug. 16, 1995; 61 FR 39200,
July 26, 1996; 63 FR 70267, Dec. 18, 1998; 67 FR
13068, Mar. 20, 2002; 69 FR 25276, May 5, 2004;
71 FR 44547, Aug. 4, 2006; 76 FR 14561, Mar. 16,
2011]

6.302-6 National security.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(6) or 41 U.S.C. 253(c)(6).

(2) Full and open competition need
not be provided for when the disclosure
of the agency’s needs would com-
promise the national security unless
the agency is permitted to limit the
number of sources from which it solic-
its bids or proposals.

(b) Application. This authority may
be used for any acquisition when dis-
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closure of the Government’s needs
would compromise the national secu-
rity (e.g., would violate security re-
quirements); it shall not be used mere-
ly because the acquisition is classified,
or merely because access to classified
matter will be necessary to submit a
proposal or to perform the contract.

(¢) Limitations. (1) Contracts awarded
using this authority shall be supported
by the written justifications and ap-
provals described in 6.303 and 6.304.

(2) See 5.202(a)(1) for synopsis require-
ments.

(3) This statutory authority requires
that agencies shall request offers from
as many potential sources as is prac-
ticable under the circumstances.

[50 FR 52432, Dec. 23, 1985]

6.302-7 Public interest.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(7) or 41 U.S.C. 253(c)(7).

(2) Full and open competition need
not be provided for when the agency
head determines that it is not in the
public interest in the particular acqui-
sition concerned.

(b) Application. This authority may
be used when none of the other au-
thorities in 6.302 apply.

(c) Limitations. (1) A written deter-
mination to use this authority shall be
made in accordance with subpart 1.7,
by (i) the Secretary of Defense, the
Secretary of the Army, the Secretary
of the Navy, the Secretary of the Air
Force, the Secretary of Homeland Se-
curity for the Coast Guard, or the Ad-
ministrator of the National Aero-
nautics and Space Administration; or
(ii) the head of any other executive
agency. This authority may not be del-
egated.

(2) The Congress shall be notified in
writing of such determination not less
than 30 days before award of the con-
tract.

(3) If required by the head of the
agency, the contracting officer shall
prepare a justification to support the
determination under paragraph (c)(1)
above.

(4) This Determination and Finding
(D & F) shall not be made on a class
basis.

[60 FR 52432, Dec. 23, 1985, as amended at 68
FR 69258, Dec. 11, 2003]
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6.303 Justifications.

6.303-1 Requirements.

(a) A contracting officer shall not
commence negotiations for a sole
source contract, commence negotia-
tions for a contract resulting from an
unsolicited proposal, or award any
other contract without providing for
full and open competition unless the
contracting officer—

(1) Justifies, if required in 6.302, the
use of such actions in writing;

(2) Certifies the accuracy and com-
pleteness of the justification; and

(3) Obtains the approval required by
6.304.

(b) The contracting officer shall not
award a sole-source contract under the
8(a) authority (156 U.S.C. 637(a)) for an
amount exceeding $20 million unless—

(1) The contracting officer justifies
the use of a sole-source contract in
writing in accordance with 6.303-2;

(2) The justification is approved by
the appropriate official designated at
6.304; and

(3) The justification and related in-
formation are made public after award
in accordance with 6.305.

(c) Technical and requirements per-
sonnel are responsible for providing
and certifying as accurate and com-
plete necessary data to support their
recommendation for other than full
and open competition.

(d) Justifications required by para-
graph (a) above may be made on an in-
dividual or class basis. Any justifica-
tion for contracts awarded under the
authority of 6.302-7 shall only be made
on an individual basis. Whenever a jus-
tification is made and approved on a
class basis, the contracting officer
must ensure that each contract action
taken pursuant to the authority of the
class justification and approval is with-
in the scope of the class justification
and approval and shall document the
contract file for each contract action
accordingly.

(e) The justifications for contracts
awarded under the authority cited in
6.302-2 may be prepared and approved
within a reasonable time after contract
award when preparation and approval

6.303-2

prior to award would unreasonably
delay the acquisitions.

[60 FR 1729, Jan. 11, 1985, as amended at 50
FR 52433, Dec. 23, 1985; 55 FR 25526, June 21,
1990; 64 FR 72418, Dec. 27, 1999; 69 FR 77872,
Dec. 28, 2004; 76 FR 14561, Mar. 16, 2011]

6.303-2 Content.

(a) Each justification shall contain
sufficient facts and rationale to justify
the use of the specific authority cited.

(b) As a minimum, each justification,
except those for sole-source 8(a) con-
tracts over $20 million (see paragraph
(d) of this section), shall include the
following information:

(1) Identification of the agency and
the contracting activity, and specific
identification of the document as a
“Justification for other than full and
open competition.”

(2) Nature and/or description of the
action being approved.

(3) A description of the supplies or
services required to meet the agency’s
needs (including the estimated value).

(4) An identification of the statutory
authority permitting other than full
and open competition.

(56) A demonstration that the pro-
posed contractor’s unique qualifica-
tions or the nature of the acquisition
requires use of the authority cited.

(6) A description of efforts made to
ensure that offers are solicited from as
many potential sources as is prac-
ticable, including whether a notice was
or will be publicized as required by sub-
part 5.2 and, if not, which exception
under 5.202 applies.

(7) A determination by the con-
tracting officer that the anticipated
cost to the Government will be fair and
reasonable.

(8) A description of the market re-
search conducted (see part 10) and the
results or a statement of the reason
market research was not conducted.

(9) Any other facts supporting the
use of other than full and open com-
petition, such as:

(i) Explanation of why technical data
packages, specifications, engineering
descriptions, statements of work, or
purchase descriptions suitable for full
and open competition have not been de-
veloped or are not available.

(ii) When 6.302-1 is cited for follow-on
acquisitions as described in 6.302—
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1(a)(2)(ii), an estimate of the cost to
the Government that would be dupli-
cated and how the estimate was de-
rived.

(iii) When 6.302-2 is cited, data, esti-
mated cost, or other rationale as to the
extent and nature of the harm to the
Government.

(10) A listing of the sources, if any,
that expressed, in writing, an interest
in the acquisition.

(11) A statement of the actions, if
any, the agency may take to remove or
overcome any barriers to competition
before any subsequent acquisition for
the supplies or services required.

(12) Contracting officer certification
that the justification is accurate and
complete to the best of the contracting
officer’s knowledge and belief.

(c) Each justification shall include
evidence that any supporting data that
is the responsibility of technical or re-
quirements personnel (e.g., verifying
the Government’s minimum needs or
schedule requirements or other ration-
ale for other than full and open com-
petition) and which form a basis for the
justification have been certified as
complete and accurate by the technical
or requirements personnel.

(d) As a minimum, each justification
for a sole-source 8(a) contract over $20
million shall include the following in-
formation:

(1) A description of the needs of the
agency concerned for the matters cov-
ered by the contract.

(2) A specification of the statutory
provision providing the exception from
the requirement to use competitive
procedures in entering into the con-
tract (see 19.805-1).

(3) A determination that the use of a
sole-source contract is in the best in-
terest of the agency concerned.

(4) A determination that the antici-
pated cost of the contract will be fair
and reasonable.

(5) Such other matters as the head of
the agency concerned shall specify for
purposes of this section.

[60 FR 1729, Jan. 11, 1985, as amended at 50
FR 52433, Dec. 23, 1985; 60 FR 48236, Sept. 18,
1995; 66 FR 27412, May 16, 2001; 76 FR 14562,
Mar. 16, 2011]
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6.304 Approval of the justification.

(a) Except for paragraph (b) of this
section, the justification for other than
full and open competition shall be ap-
proved in writing—

(1) For a proposed contract not ex-
ceeding $650,000, the contracting offi-
cer’s certification required by 6.303—
2(b)(12) will serve as approval unless a
higher approving level is established in
agency procedures.

(2) For a proposed contract over
$650,000 but not exceeding $12.5 million,
by the competition advocate for the
procuring activity designated pursuant
to 6.501 or an official described in para-
graph (a)(3) or (a)(4) of this section.
This authority is not delegable.

(3) For a proposed contract over $12.5
million, but not exceeding $62.5 mil-
lion, or, for DoD, NASA, and the Coast
Guard, not exceeding $85.5 million, by
the head of the procuring activity, or a
designee who—

(i) If a member of the armed forces, is
a general or flag officer; or

(ii) If a civilian, is serving in a posi-
tion in a grade above GS-15 under the
General Schedule (or in a comparable
or higher position under another sched-
ule).

(4) For a proposed contract over $62.5
million or, for DoD, NASA, and the
Coast Guard, over $85.5 million, by the
senior procurement executive of the
agency designated pursuant to the
OFPP Act (41 U.S.C. 414(3)) in accord-
ance with agency procedures. This au-
thority is not delegable except in the
case of the Under Secretary of Defense
for Acquisition, Technology, and Logis-
tics, acting as the senior procurement
executive for the Department of De-
fense.

(b) Any justification for a contract
awarded under the authority of 6.302-7,
regardless of dollar amount, shall be
considered approved when the deter-
mination required by 6.302-7(c)(1) is
made.

(c) A class justification for other
than full and open competition shall be
approved in writing in accordance with
agency procedures. The approval level
shall be determined by the estimated
total value of the class.
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(d) The estimated dollar value of all
options shall be included in deter-
mining the approval level of a jus-
tification.

[60 FR 1729, Jan. 11, 1985, as amended at 50
FR 52433, Dec. 23, 1985; 54 FR 13023, Mar. 29,
1989; 55 FR 3881, Feb. 5, 1990; 55 FR 52790, Dec.
21, 1990; 60 FR 42654, 42665, Aug. 16, 1995; 61 FR
31618, June 20, 1996; 65 FR 24325, Apr. 25, 2000;
70 FR 11739, Mar. 9, 2005; 71 FR 57366, Sept. 28,
2006; 75 FR 53132, Aug. 30, 2010; 76 FR 14562,
Mar. 16, 2011]

6.305 Availability of the justification.

(a) The agency shall make publicly
available the justification required by
6.303-1 as required by 10 U.S.C. 2304(1)
and 41 U.S.C. 253(j). Except for the cir-
cumstances in paragraphs (b) and (c) of
this section, the justification shall be
made publicly available within 14 days
after contract award.

(b) In the case of a contract award
permitted under 6.302-2, the justifica-
tion shall be posted within 30 days
after contract award.

(c) In the case of a brand name jus-
tification under 6.302-1(c), the justifica-
tion shall be posted with the solicita-
tion (see 5.102(a)(6)).

(d) The justifications shall be made
publicly available—

(1) At the Government Point of Entry
(GPE) www.fedbizopps.gov;

(2) On the website of the agency,
which may provide access to the jus-
tifications by linking to the GPE; and

(3) Must remain posted for a min-
imum of 30 days.

(e) Contracting officers shall care-
fully screen all justifications for con-
tractor proprietary data and remove
all such data, and such references and
citations as are necessary to protect
the proprietary data, before making
the justifications available for public
inspection. Contracting officers shall
also be guided by the exemptions to
disclosure of information contained in
the Freedom of Information Act (b
U.S.C. 552) and the prohibitions against
disclosure in 24.202 in determining
whether the justification, or portions
of it, are exempt from posting. Al-
though the submitter notice process
set out in EO 12600, entitled
“Predisclosure Notification Procedures
for Confidential Commercial Informa-
tion,” does not apply, if the justifica-

6.401

tion appears to contain proprietary
data, the contracting officer should
provide the contractor that submitted
the information an opportunity to re-
view the justification for proprietary
data, before making the justification
available for public inspection, re-
dacted as necessary. This process must
not prevent or delay the posting of the
justification in accordance with the
timeframes required in paragraphs (a)
through (c).

(f) The requirements of paragraphs
(a) through (d) do not apply if posting
the justification would disclose the ex-
ecutive agency’s needs and disclosure
of such needs would compromise na-
tional security or create other security
risks.

[75 FR 34276, June 16, 2010]

Subpart 6.4—Sealed Bidding and
Competitive Proposals

6.401 Sealed bidding and competitive
proposals.

Sealed bidding and competitive pro-
posals, as described in Parts 14 and 15,
are both acceptable procedures for use
under Subparts 6.1, 6.2; and, when ap-
propriate, under Subpart 6.3.

(a) Sealed bids. (See part 14 for proce-
dures.) Contracting officers shall so-
licit sealed bids if—

(1) Time permits the solicitation,
submission, and evaluation of sealed
bids;

(2) The award will be made on the
basis of price and other price-related
factors;

(3) It is not necessary to conduct dis-
cussions with the responding offerors
about their bids; and

(4) There is reasonable expectation of
receiving more than one sealed bid.

(b) Competitive proposals. (See part 15
for procedures.)

(1) Contracting officers may request
competitive proposals if sealed bids are
not appropriate under paragraph (a)
above.

(2) Because of differences in areas
such as law, regulations, and business
practices, it is generally necessary to
conduct discussions with offerors rel-
ative to proposed contracts to be made
and performed outside the TUnited
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States and its outlying areas. Competi-
tive proposals will therefore be used for
these contracts unless discussions are
not required and the use of sealed bids
is otherwise appropriate.

[50 FR 1729, Jan. 11, 1985; 50 FR 4221, Jan. 30,
1985; 50 FR 52429, Dec. 23, 1985; 54 FR 5054,
Jan. 31, 1989; 64 FR 51833, Sept. 24, 1999; 68 FR
28080, May 22, 2003]

Subpart 6.5—Competition
Advocates

6.501 Requirement.

As required by section 20 of the Office
of Federal Procurement Policy Act, the
head of each executive agency shall
designate a competition advocate for
the agency and for each procuring ac-
tivity of the agency. The competition
advocates shall—

(a) Be in positions other than that of
the agency senior procurement execu-
tive;

(b) Not be assigned any duties or re-
sponsibilities that are inconsistent
with 6.502 below; and

(c) Be provided with staff or assist-
ance (e.g., specialists in engineering,
technical operations, contract adminis-
tration, financial management, supply
management, and utilization of small
business concerns), as may be nec-
essary to carry out the advocate’s du-
ties and responsibilities.

[60 FR 1729, Jan. 11, 1985, and 50 FR 52429,
Dec. 23, 1985, as amended at 60 FR 48259, Sept.
18, 1995]

6.502 Duties and responsibilities.

(a) Agency and procuring activity
competition advocates are responsible
for promoting the acquisition of com-
mercial items, promoting full and open
competition, challenging requirements
that are not stated in terms of func-
tions to be performed, performance re-
quired or essential physical character-
istics, and challenging barriers to the
acquisition of commercial items and
full and open competition such as un-
necessarily restrictive statements of
work, unnecessarily detailed specifica-
tions, and unnecessarily burdensome
contract clauses.

(b) Agency competition advocates
shall—
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(1) Review the contracting operations
of the agency and identify and report
to the agency senior procurement exec-
utive and the chief acquisition officer—

(i) Opportunities and actions taken
to acquire commercial items to meet
the needs of the agency;

(ii) Opportunities and actions taken
to achieve full and open competition in
the contracting operations of the agen-
cy,

(iii) Actions taken to challenge re-
quirements that are not stated in
terms of functions to be performed,
performance required or essential phys-
ical characteristics;

(iv) Any condition or action that has
the effect of unnecessarily restricting
the acquisition of commercial items or
competition in the contract actions of
the agency;

(2) Prepare and submit an annual re-
port to the agency senior procurement
executive and the chief acquisition of-
ficer in accordance with agency proce-
dures, describing—

(i) Such advocate’s activities under
this subpart;

(ii) New initiatives required to in-
crease the acquisition of commercial
items;

(iii) New initiatives required to in-
crease competition;

(iv) New initiatives to ensure require-
ments are stated in terms of functions
to be performed, performance required
or essential physical characteristics;

(v) Any barriers to the acquisition of
commercial items or competition that
remain;

(vi) Other ways in which the agency
has emphasized the acquisition of com-
mercial items and competition in areas
such as acquisition training and re-
search; and

(vii) Initiatives that ensure task and
delivery orders over $1,000,000 issued
under multiple award contracts are
properly planned, issued, and comply
with 8.405 and 16.505.

(3) Recommend goals and plans for
increasing competition on a fiscal year
basis to the agency senior procurement
executive and the chief acquisition of-
ficer; and

(4) Recommend to the agency senior
procurement executive and the chief
acquisition officer a system of personal
and organizational accountability for
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competition, which may include the
use of recognition and awards to moti-
vate program managers, contracting
officers, and others in authority to pro-
mote competition in acquisition.

[60 FR 48236, Sept. 18, 1995, as amended at 67
FR 13053, Mar. 20, 2002; 73 FR 53997, Sept. 17,
2008]
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AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 51 U.S.C. 20113.

SOURCE: 48 FR 42124, Sept. 19, 1983, unless
otherwise noted.

7.000 Scope of part.

This part prescribes policies and pro-
cedures for—

(a) Developing acquisition plans;

(b) Determining whether to use com-
mercial or Government resources for
acquisition of supplies or services;

(c) Deciding whether it is more eco-
nomical to lease equipment rather
than purchase it; and

(d) Determining whether
are inherently governmental.

[48 FR 42124, Sept. 19, 1983, as amended at 61
FR 2628, Jan. 26, 1996]

functions

Subpart 7.1—Acquisition Plans

7.101 Definitions.

As used in this subpart—

Acquisition streamlining, means any
effort that results in more efficient and
effective use of resources to design and
develop, or produce quality systems.
This includes ensuring that only nec-
essary and cost-effective requirements
are included, at the most appropriate
time in the acquisition cycle, in solici-
tations and resulting contracts for the
design, development, and production of
new systems, or for modifications to
existing systems that involve redesign
of systems or subsystems.

Life-cycle cost means the total cost to
the Government of acquiring, oper-
ating, supporting, and (if applicable)
disposing of the items being acquired.

Order means an order placed under
a'_

(1) Federal Supply Schedule contract;
or

(2) Task-order contract or delivery-
order contract awarded by another
agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency con-
tract).

Planner, means the designated person
or office responsible for developing and
maintaining a written plan, or for the
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