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Subpart 15.4—Contract Pricing 
15.400 Scope of subpart. 

This subpart prescribes the cost and 
price negotiation policies and proce-
dures for pricing negotiated prime con-
tracts (including subcontracts) and 
contract modifications, including 
modifications to contracts awarded by 
sealed bidding. 

15.401 Definitions. 
As used in this subpart— 
Price means cost plus any fee or prof-

it applicable to the contract type. 
Subcontract (except as used in 15.407– 

2) also includes a transfer of commer-
cial items between divisions, subsidi-
aries, or affiliates of a contractor or a 
subcontractor (10 U.S.C. 2306a(h)(2) and 
41 U.S.C. 254b(h)(2)). 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 66 FR 65369, Dec. 18, 
2001] 

15.402 Pricing policy. 
Contracting officers shall— 
(a) Purchase supplies and services 

from responsible sources at fair and 
reasonable prices. In establishing the 
reasonableness of the offered prices, 
the contracting officer— 

(1) Shall obtain certified cost or pric-
ing data when required by 15.403–4, 
along with data other than certified 
cost or pricing data as necessary to es-
tablish a fair and reasonable price; or 

(2) When certified cost or pricing 
data are not required by 15.403–4, shall 
obtain data other than certified cost or 
pricing data as necessary to establish a 
fair and reasonable price, generally 
using the following order of preference 
in determining the type of data re-
quired: 

(i) No additional data from the offer-
or, if the price is based on adequate 
price competition, except as provided 
by 15.403–3(b). 

(ii) Data other than certified cost or 
pricing data such as— 

(A) Data related to prices (e.g., estab-
lished catalog or market prices, sales 
to non-governmental and governmental 
entities), relying first on data avail-
able within the Government; second, 
on data obtained from sources other 
than the offeror; and, if necessary, on 
data obtained from the offeror. When 

obtaining data from the offeror is nec-
essary, unless an exception under 
15.403–1(b)(1) or (2) applies, such data 
submitted by the offeror shall include, 
at a minimum, appropriate data on the 
prices at which the same or similar 
items have been sold previously, ade-
quate for evaluating the reasonable-
ness of the price. 

(B) Cost data to the extent necessary 
for the contracting officer to deter-
mine a fair and reasonable price. 

(3) Obtain the type and quantity of 
data necessary to establish a fair and 
reasonable price, but not more data 
than is necessary. Requesting unneces-
sary data can lead to increased pro-
posal preparation costs, generally ex-
tend acquisition lead time, and con-
sume additional contractor and Gov-
ernment resources. Use techniques 
such as, but not limited to, price anal-
ysis, cost analysis, and/or cost realism 
analysis to establish a fair and reason-
able price. If a fair and reasonable 
price cannot be established by the con-
tracting officer from the analyses of 
the data obtained or submitted to date, 
the contracting officer shall require 
the submission of additional data suffi-
cient for the contracting officer to sup-
port the determination of the fair and 
reasonable price. 

(b) Price each contract separately 
and independently and not— 

(1) Use proposed price reductions 
under other contracts as an evaluation 
factor; or 

(2) Consider losses or profits realized 
or anticipated under other contracts. 

(c) Not include in a contract price 
any amount for a specified contingency 
to the extent that the contract pro-
vides for a price adjustment based upon 
the occurrence of that contingency. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 75 FR 53142, Aug. 30, 
2010; 77 FR 204, Jan. 3, 2012] 

15.403 Obtaining certified cost or pric-
ing data. 

15.403–1 Prohibition on obtaining cer-
tified cost or pricing data (10 U.S.C. 
2306a and 41 U.S.C. 254b). 

(a) Certified cost or pricing data 
shall not be obtained for acquisitions 
at or below the simplified acquisition 
threshold. 
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(b) Exceptions to certified cost or pric-
ing data requirements. The contracting 
officer shall not require certified cost 
or pricing data to support any action 
(contracts, subcontracts, or modifica-
tions) (but may require data other than 
certified cost or pricing data as defined 
in FAR 2.101 to support a determina-
tion of a fair and reasonable price or 
cost realism)— 

(1) When the contracting officer de-
termines that prices agreed upon are 
based on adequate price competition 
(see standards in paragraph (c)(1) of 
this subsection); 

(2) When the contracting officer de-
termines that prices agreed upon are 
based on prices set by law or regulation 
(see standards in paragraph (c)(2) of 
this subsection); 

(3) When a commercial item is being 
acquired (see standards in paragraph 
(c)(3) of this subsection); 

(4) When a waiver has been granted 
(see standards in paragraph (c)(4) of 
this subsection); or 

(5) When modifying a contract or sub-
contract for commercial items (see 
standards in paragraph (c)(3) of this 
subsection). 

(c) Standards for exceptions from cer-
tified cost or pricing data requirements— 
(1) Adequate price competition. A price is 
based on adequate price competition 
if— 

(i) Two or more responsible offerors, 
competing independently, submit 
priced offers that satisfy the Govern-
ment’s expressed requirement and if— 

(A) Award will be made to the offeror 
whose proposal represents the best 
value (see 2.101) where price is a sub-
stantial factor in source selection; and 

(B) There is no finding that the price 
of the otherwise successful offeror is 
unreasonable. Any finding that the 
price is unreasonable must be sup-
ported by a statement of the facts and 
approved at a level above the con-
tracting officer; 

(ii) There was a reasonable expecta-
tion, based on market research or 
other assessment, that two or more re-
sponsible offerors, competing independ-
ently, would submit priced offers in re-
sponse to the solicitation’s expressed 
requirement, even though only one 
offer is received from a responsible of-
feror and if— 

(A) Based on the offer received, the 
contracting officer can reasonably con-
clude that the offer was submitted with 
the expectation of competition, e.g., 
circumstances indicate that— 

(1) The offeror believed that at least 
one other offeror was capable of sub-
mitting a meaningful offer; and 

(2) The offeror had no reason to be-
lieve that other potential offerors did 
not intend to submit an offer; and 

(B) The determination that the pro-
posed price is based on adequate price 
competition and is reasonable has been 
approved at a level above the con-
tracting officer; or 

(iii) Price analysis clearly dem-
onstrates that the proposed price is 
reasonable in comparison with current 
or recent prices for the same or similar 
items, adjusted to reflect changes in 
market conditions, economic condi-
tions, quantities, or terms and condi-
tions under contracts that resulted 
from adequate price competition. 

(2) Prices set by law or regulation. Pro-
nouncements in the form of periodic 
rulings, reviews, or similar actions of a 
governmental body, or embodied in the 
laws, are sufficient to set a price. 

(3) Commercial items. (i) Any acquisi-
tion of an item that the contracting of-
ficer determines meets the commercial 
item definition in 2.101, or any modi-
fication, as defined in paragraph (3)(i) 
of that definition, that does not change 
the item from a commercial item to a 
noncommercial item, is exempt from 
the requirement for certified cost or 
pricing data. If the contracting officer 
determines that an item claimed to be 
commercial is, in fact, not commercial 
and that no other exception or waiver 
applies, (e.g. the acquisition is not 
based on adequate price competition; 
the acquisition is not based on prices 
set by law or regulation; and the acqui-
sition exceeds the threshold for the 
submission of certified cost or pricing 
data at 15.403–4(a)(1)) the contracting 
officer shall require submission of cer-
tified cost or pricing data. 

(ii) In accordance with section 868 of 
Pub. L. 110–417: 

(A) When purchasing services that 
are not offered and sold competitively 
in substantial quantities in the com-
mercial marketplace, but are of a type 
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offered and sold competitively in sub-
stantial quantities in the commercial 
marketplace, they may be considered 
commercial items (thus meeting the 
purpose of 41 U.S.C 254b and 10 U.S.C. 
2306a for truth in negotiations) only if 
the contracting officer determines in 
writing that the offeror has submitted 
sufficient information to evaluate, 
through price analysis, the reasonable-
ness of the price of such services. 

(B) In order to make this determina-
tion, the contracting officer may re-
quest the offeror to submit prices paid 
for the same or similar commercial 
items under comparable terms and con-
ditions by both Government and com-
mercial customers; and 

(C) If the contracting officer deter-
mines that the information described 
in paragraph (c)(3)(ii)(B) of this section 
is not sufficient to determine the rea-
sonableness of price, other relevant in-
formation regarding the basis for price 
or cost, including information on labor 
costs, material costs and overhead 
rates may be requested. 

(iii) The following requirements 
apply to minor modifications defined 
in paragraph (3)(ii) of the definition of 
a commercial item at 2.101 that do not 
change the item from a commercial 
item to a noncommercial item: 

(A) For acquisitions funded by any 
agency other than DoD, NASA, or 
Coast Guard, such modifications of a 
commercial item are exempt from the 
requirement for submission of certified 
cost or pricing data. 

(B) For acquisitions funded by DoD, 
NASA, or Coast Guard, such modifica-
tions of a commercial item are exempt 
from the requirement for submission of 
certified cost or pricing data provided 
the total price of all such modifica-
tions under a particular contract ac-
tion does not exceed the greater of the 
threshold for obtaining certified cost 
or pricing data in 15.403–4 or 5 percent 
of the total price of the contract at the 
time of contract award. 

(C) For acquisitions funded by DoD, 
NASA, or Coast Guard such modifica-
tions of a commercial item are not ex-
empt from the requirement for submis-
sion of certified cost or pricing data on 
the basis of the exemption provided for 
at 15.403–1(c)(3) if the total price of all 
such modifications under a particular 

contract action exceeds the greater of 
the threshold for obtaining certified 
cost or pricing data in 15.403–4 or 5 per-
cent of the total price of the contract 
at the time of contract award. 

(iv) Any acquisition for noncommer-
cial supplies or services treated as 
commercial items at 12.102(f)(1), except 
sole source contracts greater than $17.5 
million, is exempt from the require-
ments for certified cost or pricing data 
(41 U.S.C. 428a). 

(4) Waivers. The head of the con-
tracting activity (HCA) may, without 
power of delegation, waive the require-
ment for submission of certified cost or 
pricing data in exceptional cases. The 
authorization for the waiver and the 
supporting rationale shall be in writ-
ing. The HCA may consider waiving the 
requirement if the price can be deter-
mined to be fair and reasonable with-
out submission of certified cost or pric-
ing data. For example, if certified cost 
or pricing data were furnished on pre-
vious production buys and the con-
tracting officer determines such data 
are sufficient, when combined with up-
dated data, a waiver may be granted. If 
the HCA has waived the requirement 
for submission of certified cost or pric-
ing data, the contractor or higher-tier 
subcontractor to whom the waiver re-
lates shall be considered as having been 
required to provide certified cost or 
pricing data. Consequently, award of 
any lower-tier subcontract expected to 
exceed the certified cost or pricing 
data threshold requires the submission 
of certified cost or pricing data un-
less— 

(i) An exception otherwise applies to 
the subcontract; or 

(ii) The waiver specifically includes 
the subcontract and the rationale sup-
porting the waiver for that sub-
contract. 

[62 FR 51230, Sept. 30, 1997, as amended at 64 
FR 10545, Mar. 4, 1999; 64 FR 51836, Sept. 24, 
1999; 66 FR 2129, Jan. 10, 2001; 69 FR 8314, Feb. 
23, 2004; 69 FR 76352, Dec. 20, 2004; 70 FR 33660, 
June 8, 2005; 71 FR 36930, June 28, 2006; 71 FR 
57367, Sept. 28, 2006; 74 FR 11827, Mar. 19, 2009; 
74 FR 52853, Oct. 14, 2009; 75 FR 13414, Mar. 19, 
2010; 75 FR 53133, 53143, Aug. 30, 2010; 77 FR 
204, Jan. 3, 2012] 
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