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16.000 Scope of part.

This part describes types of contracts
that may be used in acquisitions. It
prescribes policies and procedures and
provides guidance for selecting a con-
tract type appropriate to the cir-
cumstances of the acquisition.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 34756, July 3, 1995; 61 FR 39197, July 26,
1996]

16.001 Definitions.

As used in this part—

Award-Fee Board means the team of
individuals identified in the award-fee
plan who have been designated to as-
sist the Fee-Determining Official in
making award-fee determinations.

Fee-Determining Official (FDO) means
the designated Agency official(s) who
reviews the recommendations of the

48 CFR Ch. 1 (10-1-13 Edition)

Award-Fee Board in determining the
amount of award fee to be earned by
the contractor for each evaluation pe-
riod.

Rollover of unearned award fee means
the process of transferring unearned
award fee, which the contractor had an
opportunity to earn, from one evalua-
tion period to a subsequent evaluation
period, thus allowing the contractor an
additional opportunity to earn that
previously unearned award fee.

[74 FR 52858, Oct. 14, 2009]

Subpart 16.1—Selecting Contract
Types

16.101 General.

(a) A wide selection of contract types
is available to the Government and
contractors in order to provide needed
flexibility in acquiring the large vari-
ety and volume of supplies and services
required by agencies. Contract types
vary according to (1) the degree and
timing of the responsibility assumed
by the contractor for the costs of per-
formance and (2) the amount and na-
ture of the profit incentive offered to
the contractor for achieving or exceed-
ing specified standards or goals.

(b) The contract types are grouped
into two broad categories: fixed-price
contracts (see subpart 16.2) and cost-re-
imbursement contracts (see subpart
16.3). The specific contract types range
from firm-fixed-price, in which the con-
tractor has full responsibility for the
performance costs and resulting profit
(or loss), to cost-plus-fixed-fee, in
which the contractor has minimal re-
sponsibility for the performance costs
and the negotiated fee (profit) is fixed.
In between are the various incentive
contracts (see subpart 16.4), in which
the contractor’s responsibility for the
performance costs and the profit or fee
incentives offered are tailored to the
uncertainties involved in contract per-
formance.

16.102 Policies.

(a) Contracts resulting from sealed
bidding shall be firm-fixed-price con-
tracts or fixed-price contracts with
economic price adjustment.

(b) Contracts negotiated under part
15 may be of any type or combination
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of types that will promote the Govern-
ment’s interest, except as restricted in
this part (see 10 U.S.C. 2306(a) and 41
U.S.C. 254(a)). Contract types not de-
scribed in this regulation shall not be
used, except as a deviation under sub-
part 1.4.

(c) The cost-plus-a-percentage-of-cost
system of contracting shall not be used
(see 10 U.S.C. 2306(a) and 41 U.S.C.
254(b)). Prime contracts (including let-
ter contracts) other than firm-fixed-
price contracts shall, by an appropriate
clause, prohibit cost- plus-a-percent-
age-of-cost subcontracts (see clauses
prescribed in subpart 44.2 for cost-reim-
bursement contracts and subparts 16.2
and 16.4 for fixed-price contracts).

(d) No contract may be awarded be-
fore the execution of any determina-
tion and findings (D&F’s) required by
this part. Minimum requirements for
the content of D&F’s required by this
part are specified in 1.704.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

16.103 Negotiating contract type.

(a) Selecting the contract type is
generally a matter for negotiation and
requires the exercise of sound judg-
ment. Negotiating the contract type
and negotiating prices are closely re-
lated and should be considered to-
gether. The objective is to negotiate a
contract type and price (or estimated
cost and fee) that will result in reason-
able contractor risk and provide the
contractor with the greatest incentive
for efficient and economical perform-
ance.

(b) A firm-fixed-price contract, which
best utilizes the basic profit motive of
business enterprise, shall be used when
the risk involved is minimal or can be
predicted with an acceptable degree of
certainty. However, when a reasonable
basis for firm pricing does not exist,
other contract types should be consid-
ered, and negotiations should be di-
rected toward selecting a contract type
(or combination of types) that will ap-
propriately tie profit to contractor per-
formance.

(c) In the course of an acquisition
program, a series of contracts, or a sin-
gle long-term contract, changing cir-
cumstances may make a different con-

16.103

tract type appropriate in later periods
than that used at the outset. In par-
ticular, contracting officers should
avoid protracted use of a cost-reim-
bursement or time-and-materials con-
tract after experience provides a basis
for firmer pricing.

(d) Each contract file shall include
documentation to show why the par-
ticular contract type was selected. Ex-
ceptions to this requirement are:

(1) Each contract file shall include
documentation to show why the par-
ticular contract type was selected.
This shall be documented in the acqui-
sition plan, or in the contract file if a
written acquisition plan is not required
by agency procedures.

(i) Explain why the contract type se-
lected must be used to meet the agency
need.

(ii) Discuss the Government’s addi-
tional risks and the burden to manage
the contract type selected (e.g., when a
cost-reimbursement contract is se-
lected, the Government incurs addi-
tional cost risks, and the Government
has the additional burden of managing
the contractor’s costs). For such in-
stances, acquisition personnel shall
discuss—

(A) How the Government identified
the additional risks (e.g., pre-award
survey, or past performance informa-
tion);

(B) The nature of the additional risks
(e.g., inadequate contractor’s account-
ing system, weaknesses in contractor’s
internal control, non-compliance with
Cost Accounting Standards, or lack of
or inadequate earned value manage-
ment system); and

(C) How the Government will manage
and mitigate the risks.

(iii) Discuss the Government re-
sources necessary to properly plan for,
award, and administer the contract
type selected (e.g., resources needed
and the additional risks to the Govern-
ment if adequate resources are not pro-
vided).

(iv) For other than a firm-fixed price
contract, at a minimum the docu-
mentation should include—

(A) An analysis of why the use of
other than a firm-fixed-price contract
(e.g., cost reimbursement, time and
materials, labor hour) is appropriate;
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