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(4) The status of the procurement and 
any estimated procurement dates, such 
as bid opening, contract award, and 
commencement date of the contract or 
its follow-up option period; 

(5) A statement of the applicant’s 
case, setting forth in detail the reasons 
why the applicant believes that a sub-
stantial variance exists with respect to 
some or all of the wages and/or fringe 
benefits; 

(6) Names and addresses (to the ex-
tent known) of interested parties; and 

(7) Any other data required by the 
Administrator. 

(c) A request for an arm’s length 
hearing shall include— 

(1) A statement of the applicant’s 
case setting forth in detail the reasons 
why the applicant believes that the 
wages and fringe benefits contained in 
the collective bargaining agreement 
were not reached as a result of arm’s 
length negotiations; 

(2) A statement regarding the status 
of the procurement and any estimated 
procurement dates, such as bid open-
ing, contract award, and commence-
ment date of the contract or its follow- 
up option period; and 

(3) Names and addresses (to the ex-
tent known) of interested parties. 

(d) Unless the Administrator deter-
mines that extraordinary cir-
cumstances exist, the Administrator 
will not consider requests for a hearing 
unless received as follows: 

(1) For sealed bid contracts, more 
than 10 days before the award of the 
contract; or 

(2) For negotiated contracts and for 
contracts with provisions exceeding 
the initial term by option, before the 
commencement date of the contract or 
the follow-up option period. 

[59 FR 67041, Dec. 28, 1994] 

22.1022 Withholding of contract pay-
ments. 

Any violations of the clause at 52.222– 
41, Service Contract Act of 1965, as 
amended, renders the responsible con-
tractor liable for the amount of any de-
ductions, rebates, refunds, or under-
payments (which includes nonpayment) 
of compensation due employees per-
forming the contract. The contracting 
officer may withhold—or, upon written 
request of the Department of Labor 

from a level no lower than that of Dep-
uty Regional Administrator, Wage and 
Hour Division, Employment Standards 
Administration, Department of Labor, 
shall withhold—the amount needed to 
pay such underpaid employees from ac-
crued payments due the contractor on 
the contract, or on any other prime 
contract (whether subject to the Serv-
ice Contract Act or not) with the con-
tractor. The agency shall place the 
amount withheld in a deposit fund. 
Such withheld funds shall be trans-
ferred to the Department of Labor for 
disbursement to the underpaid employ-
ees on order of the Secretary (or au-
thorized representatives), an Adminis-
trative Law Judge, or the Administra-
tive Review Board. In addition, the De-
partment of Labor has given blanket 
approval to forward withheld funds 
pending completion of an investigation 
or other administrative proceeding 
when disposition of withheld funds re-
mains the final action necessary to 
close out a contract. 

[54 FR 19816, May 8, 1989, as amended at 61 
FR 39198, July 26, 1996; 72 FR 63081, Nov. 7, 
2007] 

22.1023 Termination for default. 

As provided by the Act, any con-
tractor failure to comply with the re-
quirements of the contract clauses re-
lated to the Act may be grounds for 
termination for default (see paragraph 
(k) of the clause at 52.222–41, Service 
Contract Act of 1965). 

[54 FR 19816, May 8, 1989, as amended at 72 
FR 63081, Nov. 7, 2007] 

22.1024 Cooperation with the Depart-
ment of Labor. 

The contracting officer shall cooper-
ate with Department of Labor rep-
resentatives in the examination of 
records, interviews with service em-
ployees, and all other aspects of inves-
tigations undertaken by the Depart-
ment. When asked, agencies shall fur-
nish the Wage and Hour Administrator 
or a designee, any available informa-
tion on contractors, subcontractors, 
their contracts, and the nature of the 
contract services. The contracting offi-
cer shall promptly refer, in writing to 
the appropriate regional office of the 
Department, apparent violations and 
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complaints received. Employee com-
plaints shall not be disclosed to the 
employer. 

22.1025 Ineligibility of violators. 
A list of persons or firms found to be 

in violation of the Act is contained in 
the System for Award Management Ex-
clusions (see 9.404). No Government 
contract may be awarded to any viola-
tor so listed because of a violation of 
the Act, or to any firm, corporation, 
partnership, or association in which 
the violator has a substantial interest, 
without the approval of the Secretary 
of Labor. This prohibition against 
award to an ineligible contractor ap-
plies to both prime and subcontracts. 

[54 FR 19816, May 8, 1989, as amended at 60 
FR 33066, June 26, 1995; 69 FR 76349, Dec. 20, 
2004; 78 FR 37679, June 21, 2013] 

22.1026 Disputes concerning labor 
standards. 

Disputes concerning labor standards 
requirements of the contract are han-
dled under paragraph (t) of the con-
tract clause at 52.222–41, Service Con-
tract Act of 1965, and not under the 
clause at 52.233–1, Disputes. 

[54 FR 19816, May 8, 1989, as amended at 61 
FR 39198, July 26, 1996; 72 FR 63081, Nov. 7, 
2007] 

Subpart 22.11—Professional 
Employee Compensation 

22.1101 Applicability. 
The Service Contract Act of 1965 was 

enacted to ensure that Government 
contractors compensate their blue-col-
lar service workers and some white- 
collar service workers fairly, but it 
does not cover bona fide executive, ad-
ministrative, or professional employ-
ees. 

[48 FR 42258, Sept. 19, 1983, as amended at 51 
FR 2665, Jan. 17, 1986; 57 FR 60582, Dec. 21, 
1992; 65 FR 36014, June 6, 2000] 

22.1102 Definition. 
Professional employee, as used in this 

subpart, means any person meeting the 
definition of employee employed in a 
bona fide . . . professional capacity given 
in 29 CFR part 541. The term embraces 
members of those professions having a 
recognized status based upon acquiring 

professional knowledge through pro-
longed study. Examples of these profes-
sions include accountancy, actuarial 
computation, architecture, dentistry, 
engineering, law, medicine, nursing, 
pharmacy, the sciences (such as biol-
ogy, chemistry, and physics), and 
teaching. To be a professional em-
ployee, a person must not only be a 
professional but must be involved es-
sentially in discharging professional 
duties. 

[48 FR 42258, Sept. 19, 1983, as amended at 66 
FR 2130, Jan. 10, 2001] 

22.1103 Policy, procedures, and solici-
tation provision. 

All professional employees shall be 
compensated fairly and properly. Ac-
cordingly, the contracting officer shall 
insert the provision at 52.222–46, Eval-
uation of Compensation for Profes-
sional Employees, in solicitations for 
negotiated contracts when the contract 
amount is expected to exceed $650,000 
and services are to be provided which 
will require meaningful numbers of 
professional employees. This provision 
requires that offerors submit for eval-
uation a total compensation plan set-
ting forth proposed salaries and fringe 
benefits for professional employees 
working on the contract. Supporting 
information will include data, such as 
recognized national and regional com-
pensation surveys and studies of pro-
fessional, public and private organiza-
tions, used in establishing the total 
compensation structure. Plans indi-
cating unrealistically low professional 
employee compensation may be as-
sessed adversely as one of the factors 
considered in making an award. 

[77 FR 75776, Dec. 21, 2012] 

Subpart 22.12—Nondisplacement 
of Qualified Workers Under 
Service Contracts 

SOURCE: 77 FR 75776, Dec. 21, 2012, unless 
otherwise noted. 

22.1200 Scope of subpart. 
This subpart prescribes policies and 

procedures for implementing Executive 
Order 13495 of January 30, 2009, Non-
displacement of Qualified Workers 
Under Service Contracts, and related 
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