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22.405

the designated labor costs must be the
only adjustment made to cover in-
creases in wages and/or benefits result-
ing from the incorporation of a new or
revised wage determination at the ex-
ercise of the option.

(4) The contracting officer may pro-
vide a computation method to adjust
the contract price to reflect the con-
tractor’s actual increase or decrease in
wages and fringe benefits (combined) to
the extent that the increase is made to
comply with, or the decrease is volun-
tarily made by the contractor as a re-
sult of incorporation of, a new or re-
vised wage determination at the exer-
cise of the option to extend the term of
the contract. Generally, this method is
appropriate for use only if contract re-
quirements are predominately services
subject to the Service Contract Act
and the construction requirements are
substantial and segregable. The meth-
ods used to adjust the contract price
for the service requirements and the
construction requirements would be
similar.

[66 FR 53481, Oct. 22, 2001, as amended at 72
FR 63089, Nov. 7, 2007]

22.405 [Reserved]

22.406 Administration and enforce-
ment.

22.406-1 Policy.

(a) General. Contracting agencies are
responsible for ensuring the full and
impartial enforcement of labor stand-
ards in the administration of construc-
tion contracts. Contracting agencies
shall maintain an effective program
that shall include—

(1) Ensuring that contractors and
subcontractors are informed, before
commencement of work, of their obli-
gations under the labor standards
clauses of the contract;

(2) Adequate payroll reviews, on-site
inspections, and employee interviews
to determine compliance by the con-
tractor and subcontractors, and
prompt initiation of corrective action
when required;

(3) Prompt investigation and disposi-
tion of complaints; and

(4) Prompt submission of all reports
required by this subpart.
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(b) Preconstruction letters and con-
ferences. Before construction begins,
the contracting officer shall inform the
contractor of the labor standards
clauses and wage determination re-
quirements of the contract and of the
contractor’s and any subcontractor’s
responsibilities under the contract. Un-
less it is clear that the contractor is
fully aware of the requirements, the
contracting officer shall issue an ex-
planatory letter and/or arrange a con-
ference with the contractor promptly
after award of the contract.

22.406-2 Wages, fringe benefits, and
overtime.

(a) In computing wages paid to a la-
borer or mechanic, the contractor may
include only the following items:

(1) Amounts paid in cash to the la-
borer or mechanic, or deducted from
payments under the conditions set
forth in 29 CFR 3.5.

(2) Contributions (except those re-
quired by Federal, State, or local law)
the contractor makes irrevocably to a
trustee or a third party under any bona
fide plan or program to provide for
medical or hospital care, pensions,
compensation for injuries or illness re-
sulting from occupational activity, un-
employment benefits, life insurance,
disability and sickness insurance, acci-
dent insurance, or any other bona fide
fringe benefit.

(3) Other contributions or anticipated
costs for bona fide fringe benefits to
the extent expressly approved by the
Secretary of Labor.

(b)(1) The contractor may satisfy the
obligation under the clause at 52.222-6,
Davis-Bacon Act, by providing wages
consisting of any combination of con-
tributions or costs as specified in para-
graph (a) of this subsection, if the total
cost of the combination is not less than
the total of the basic hourly rate and
fringe benefits payments prescribed in
the wage determination for the classi-
fication of laborer or mechanic con-
cerned.

(2) Wages provided by the contractor
and fringe benefits payments required
by the wage determination may in-
clude items that are not stated as
exact cash amounts. In these cases, the
hourly cash equivalent of the cost of
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these items shall be determined by di-
viding the employer’s contributions or
costs by the employee’s hours worked
during the period covered by the costs
or contributions. For example, if a con-
tractor pays a monthly health insur-
ance premium of $112 for a particular
employee who worked 125 hours during
the month, the hourly cash equivalent
is determined by dividing $112 by 125
hours, which equals $0.90 per hour.
Similarly, the calculation of hourly
cash equivalent for nine paid holidays
per year for an employee with an hour-
ly rate of pay of $5.00 is determined by
multiplying $5.00 by 72 (9 days at 8
hours each), and dividing the result of
$360 by the number of hours worked by
the employee during the year. If the in-
terested parties (contractor, con-
tracting officer, and employees or their
representative) cannot agree on the
cash equivalent, the contracting officer
shall submit the question for final de-
termination to the Department of
Labor as prescribed by agency proce-
dures. The information submitted shall
include—

(i) A comparison of the payments,
contributions, or costs in the wage de-
termination with those made or pro-
posed as equivalents by the contractor;
and

(ii) The comments and recommenda-
tions of the contracting officer.

(¢) In computing required overtime
payments, (i.e., 1% times the basic
hourly rate of pay) the contractor shall
use the basic hourly rate of pay in the
wage determination, or the basic hour-
ly rate actually paid by the contractor,
if higher. The basic rate of pay includes
employee contributions to fringe bene-
fits, but excludes the contractor’s con-
tributions, costs, or payment of cash
equivalents for fringe benefits. Over-
time shall not be computed on a rate
lower than the basic hourly rate in the
wage determination.

22.406-3 Additional classifications.

(a) If any laborer or mechanic is to be
employed in a classification that is not
listed in the wage determination appli-
cable to the contract, the contracting
officer, pursuant to the clause at
52.222-6, Davis-Bacon Act, shall require
that the contractor submit to the con-
tracting officer, Standard Form (SF)

22.406-3

1444, Request for Authorization of Ad-
ditional Classification and Rate, which,
along with other pertinent data, con-
tains the proposed additional classi-
fication and minimum wage rate in-
cluding any fringe benefits payments.

(b) Upon receipt of SF 1444 from the
contractor, the contracting officer
shall review the request to determine
whether it meets the following criteria:

(1) The classification is appropriate
and the work to be performed by the
classification is not performed by any
classification contained in the applica-
ble wage determination.

(2) The classification is utilized in
the area by the construction industry.

(3) The proposed wage rate, including
any fringe benefits, bears a reasonable
relationship to the wage rates in the
wage determination in the contract.

(c)(1) If the criteria in paragraph (b)
of this section are met and the con-
tractor and the laborers or mechanics
to be employed in the additional classi-
fication (if known) or their representa-
tives agree to the proposed additional
classification, and the contracting offi-
cer approves, the contracting officer
shall submit a report (including a copy
of SF 1444) of that action to the Admin-
istrator, Wage and Hour Division, for
approval, modification, or disapproval
of the additional classification and
wage rate (including any amount des-
ignated for fringe benefits); or

(2) If the contractor, the laborers or
mechanics to be employed in the clas-
sification or their representatives, and
the contracting officer do not agree on
the proposed additional classification,
or if the criteria are not met, the con-
tracting officer shall submit a report
(including a copy of SF 1444) giving the
views of all interested parties and the
contracting officer’s recommendation
to the Administrator, Wage and Hour
Division, for determination of appro-
priate classification and wage rate.

(d)(1) Within 30 days of receipt of the
report, the Administrator, Wage and
Hour Division, will complete action
and so advise the contracting officer,
or will notify the contracting officer
that additional time is necessary.

(2) Upon receipt of the Department of
Labor’s action, the contracting officer
shall forward a copy of the action to
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