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admission of infringement of a valid 
privately-owned patent. 

(f) When addressing issues regarding 
compensation for the use of patented 
technology, Government personnel 
should be advised that NAFTA uses the 
term ‘‘adequate remuneration.’’ Execu-
tive Order 12889 equates ‘‘remunera-
tion’’ to ‘‘reasonable and entire com-
pensation’’ as used in 28 U.S.C. 1498, the 
statute that gives jurisdiction to the 
U.S. Court of Federal Claims to hear 
patent and copyright cases involving 
infringement by the Government. 

(g) When questions arise regarding 
the notice requirements or other mat-
ters relating to this section, the con-
tracting officer should consult with 
legal counsel. 

27.204–2 Use of patented technology 
under the General Agreement on 
Tariffs and Trade (GATT). 

Article 31 of Annex 1C, Agreement on 
Trade-Related Aspects of Intellectual 
Property Rights, to GATT (Uruguay 
Round) addresses situations where the 
law of a member country allows for use 
of a patent without authorization, in-
cluding use by the Government. 

Subpart 27.3—Patent Rights under 
Government Contracts 

27.300 Scope of subpart. 

This subpart prescribes policies, pro-
cedures, solicitation provisions, and 
contract clauses pertaining to inven-
tions made in the performance of work 
under a Government contract or sub-
contract for experimental, develop-
mental, or research work. Agency poli-
cies, procedures, solicitation provi-
sions, and contract clauses may be 
specified in agency supplemental regu-
lations as permitted by law, including 
37 CFR 401.1. 

27.301 Definitions. 

As used in this subpart— 
Invention means any invention or dis-

covery that is or may be patentable or 
otherwise protectable under title 35 of 
the U.S. Code, or any variety of plant 
that is or may be protectable under the 
Plant Variety Protection Act (7 U.S.C. 
2321, et seq.) 

Made means— 

(1) When used in relation to any in-
vention other than a plant variety, 
means the conception or first actual 
reduction to practice of the invention; 
or 

(2) When used in relation to a plant 
variety, means that the contractor has 
at least tentatively determined that 
the variety has been reproduced with 
recognized characteristics. 

Nonprofit organization means a uni-
versity or other institution of higher 
education or an organization of the 
type described in section 501(c)(3) of 
the Internal Revenue Code of 1954 (26 
U.S.C. 501(c)) and exempt from taxation 
under section 501(a) of the Internal 
Revenue Code (26 U.S.C. 501(a)), or any 
nonprofit scientific or educational or-
ganization qualified under a State non-
profit organization statute. 

Practical application means to manu-
facture, in the case of a composition or 
product; to practice, in the case of a 
process or method; or to operate, in the 
case of a machine or system; and, in 
each case, under such conditions as to 
establish that the invention is being 
utilized and that its benefits are, to the 
extent permitted by law or Govern-
ment regulations, available to the pub-
lic on reasonable terms. 

Subject invention means any invention 
of the contractor made in the perform-
ance of work under a Government con-
tract. 

27.302 Policy. 
(a) Introduction. In accordance with 

chapter 18 of title 35, U.S.C. (as imple-
mented by 37 CFR part 401), Presi-
dential Memorandum on Government 
Patent Policy to the Heads of Execu-
tive Departments and Agencies dated 
February 18, 1983, and Executive Order 
12591, Facilitating Access to Science 
and Technology dated April 10, 1987, it 
is the policy and objective of the Gov-
ernment to— 

(1) Use the patent system to promote 
the use of inventions arising from fed-
erally supported research or develop-
ment; 

(2) Encourage maximum participa-
tion of industry in federally supported 
research and development efforts; 

(3) Ensure that these inventions are 
used in a manner to promote free com-
petition and enterprise without unduly 
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