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awarding agency may not alter the re-
questing agency’s clause without prior 
approval of the requesting agency. 

(c) The requesting agency may re-
quire, and provide instructions regard-
ing, the forwarding or handling of any 
invention disclosures or other report-
ing requirements of the specified 
clauses. Normally, the requesting agen-
cy is responsible for the administration 
of any subject inventions. This respon-
sibility shall be established in advance 
of awarding any contracts. 

27.304–3 Subcontracts. 
(a) The policies and procedures in 

this subpart apply to all subcontracts 
at any tier. 

(b) Whenever a prime contractor or a 
subcontractor considers including a 
particular clause in a subcontract to be 
inappropriate or a subcontractor re-
fuses to accept the clause, the con-
tracting officer, in consultation with 
counsel, shall resolve the matter. 

(c) It is Government policy that con-
tractors shall not use their ability to 
award subcontracts as economic lever-
age to acquire rights for themselves in 
inventions resulting from sub-
contracts. 

27.304–4 Appeals. 
(a) The designated agency official 

shall provide the contractor with a 
written statement of the basis, includ-
ing any relevant facts, for taking any 
of the following actions: 

(1) A refusal to grant an extension to 
the invention disclosure period under 
paragraph (c)(4) of the clause at 52.227– 
11; 

(2) A demand for a conveyance of 
title to the Government under 
27.302(d)(1)(i) and (ii); 

(3) A refusal to grant a waiver under 
27.302(g), Preference for United States 
industry; or 

(4) A refusal to approve an assign-
ment under 27.304–1(h). 

(b) Each agency may establish and 
publish procedures under which any of 
these actions may be appealed. These 
appeal procedures should include ad-
ministrative due process procedures 
and standards for fact-finding. The res-
olution of any appeal shall consider 
both the factual and legal basis for the 
action and its consistency with the pol-

icy and objectives of 35 U.S.C. 200–206 
and 210. 

(c) To the extent that any of the ac-
tions described in paragraph (a) of this 
section are subject to appeal under the 
Contract Disputes Act, the procedures 
under that Act will satisfy the require-
ments of paragraph (b). 

27.305 Administration of patent rights 
clauses. 

27.305–1 Goals. 

(a) Contracts having a patent rights 
clause should be so administered that— 

(1) Inventions are identified, dis-
closed, and reported as required by the 
contract, and elections are made; 

(2) The rights of the Government in 
subject inventions are established; 

(3) When patent protection is appro-
priate, patent applications are timely 
filed and prosecuted by contractors or 
by the Government; 

(4) The rights of the Government in 
filed patent applications are docu-
mented by formal instruments such as 
licenses or assignments; and 

(5) Expeditious commercial utiliza-
tion of subject inventions is achieved. 

(b) If a subject invention is made 
under a contract funded by more than 
one agency, at the request of the con-
tractor or on their own initiative, the 
agencies shall designate one agency as 
responsible for administration of the 
rights of the Government in the inven-
tion. 

27.305–2 Administration by the Gov-
ernment. 

(a) Agencies should establish and 
maintain appropriate follow-up proce-
dures to protect the Government’s in-
terest and to check that subject inven-
tions are identified and disclosed, and 
when appropriate, patent applications 
are filed, and that the Government’s 
rights therein are established and pro-
tected. Follow-up activities for con-
tracts that include a clause referenced 
in 27.304–2 should be coordinated with 
the appropriate agency. 

(b)(1) The contracting officer admin-
istering the contract (or other rep-
resentative specifically designated in 
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the contract for this purpose) is re-
sponsible for receiving invention dis-
closures, reports, confirmatory instru-
ments, notices, requests, and other 
documents and information submitted 
by the contractor pursuant to a patent 
rights clause. 

(i) For other than confirmatory in-
struments, if the contractor fails to 
furnish documents or information as 
called for by the clause within the time 
required, the contracting officer shall 
promptly request the contractor to 
supply the required documents or in-
formation. If the failure persists, the 
contracting officer shall take appro-
priate action to secure compliance. 

(ii) If the contractor does not furnish 
confirmatory instruments within 6 
months after filing each patent appli-
cation, or within 6 months after sub-
mitting the invention disclosure if the 
application has been previously filed, 
the contracting officer shall request 
the contractor to supply the required 
documents. 

(2) The contracting officer shall 
promptly furnish all invention disclo-
sures, reports, confirmatory instru-
ments, notices, requests, and other 
documents and information relating to 
patent rights clauses to legal counsel. 

(c) Contracting activities should es-
tablish appropriate procedures to de-
tect and correct failures by the con-
tractor to comply with its obligations 
under the patent rights clauses, such 
as failures to disclose and report sub-
ject inventions, both during and after 
contract performance. Government ef-
fort to review and correct contractor 
compliance with its patent rights obli-
gations should be directed primarily 
toward contracts that are more likely 
to result in subject inventions signifi-
cant in number or quality. These con-
tracts include contracts of a research, 
developmental, or experimental na-
ture; contracts of a large dollar 
amount; and any other contracts when 
there is reason to believe the con-
tractor may not be complying with its 
contractual obligations. Other con-
tracts may be reviewed using a spot- 
check method, as feasible. Appropriate 
follow-up procedures and activities 
may include the investigation or re-
view of selected contracts or contrac-
tors by those qualified in patent and 

technical matters to detect failures to 
comply with contract obligations. 

(d) Follow-up activities should in-
clude, where appropriate, use of Gov-
ernment patent personnel— 

(1) To interview agency technical 
personnel to identify novel develop-
ments made in contracts; 

(2) To review technical reports sub-
mitted by contractors with cognizant 
agency technical personnel; 

(3) To check the Official Gazette of 
the United States Patent and Trade-
mark Office and other sources for pat-
ents issued to the contractor in fields 
related to its Government contracts; 
and 

(4) To have cognizant Government 
personnel interview contractor per-
sonnel regarding work under the con-
tract involved, observe the work on 
site, and inspect laboratory notebooks 
and other records of the contractor re-
lated to work under the contract. 

(e) If a contractor or subcontractor 
does not have a clear understanding of 
its obligations under the clause, or its 
procedures for complying with the 
clause are deficient, the contracting of-
ficer should explain to the contractor 
its obligations. The withholding of pay-
ments provision (if any) of the patent 
rights clause may be invoked if the 
contractor fails to meet the obligations 
required by the patents rights clause. 
Significant or repeated failures by a 
contractor to comply with the patent 
rights obligation in its contracts shall 
be documented and made a part of the 
general file (see 4.801(c)(3)). 

27.305–3 Securing invention rights ac-
quired by the Government. 

(a) Agencies are responsible for im-
plementing procedures necessary to 
protect the Government’s interest in 
subject inventions. When the Govern-
ment acquires the entire right, title, 
and interest in an invention by con-
tract, the chain of title from the inven-
tor to the Government shall be clearly 
established. This is normally accom-
plished by an assignment either from 
each inventor to the contractor and 
from the contractor to the Govern-
ment, or from the inventor to the Gov-
ernment with the consent of the con-
tractor. When the Government’s rights 
are limited to a license, there should 
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