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Federal Acquisition Regulation 3.803 

an agency, but only with respect to ex-
penditures by such tribe or organiza-
tion that are made for purposes speci-
fied in paragraph 3.802(a) and are per-
mitted by other Federal law. 

Reasonable compensation means, with 
respect to a regularly employed officer 
or employee of any person, compensa-
tion that is consistent with the normal 
compensation for such officer or em-
ployee for work that is not furnished 
to, not funded by, or not furnished in 
cooperation with the Federal Govern-
ment. 

Reasonable payment means, with re-
spect to professional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

Recipient includes the contractor and 
all subcontractors. This term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization eligible 
to receive Federal contracts, grants, 
cooperative agreements, or loans from 
an agency, but only with respect to ex-
penditures by such tribe or organiza-
tion that are made for purposes speci-
fied in paragraph 3.802(a) and are per-
mitted by other Federal law. 

Regularly employed means, with re-
spect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, an officer or employee 
who is employed by such person for at 
least 130 working days within 1 year 
immediately preceding the date of the 
submission that initiates agency con-
sideration of such person for receipt of 
such contract. An officer or employee 
who is employed by such person for less 
than 130 working days within 1 year 
immediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

State means a State of the United 
States, the District of Columbia, an 
outlying area of the United States, an 
agency or instrumentality of a State, 
and multi-State, regional, or interstate 
entity having governmental duties and 
powers. 

[72 FR 46329, Aug. 17, 2007] 

3.802 Statutory prohibition and re-
quirement. 

(a) 31 U.S.C. 1352 prohibits a recipient 
of a Federal contract, grant, loan, or 
cooperative agreement from using ap-
propriated funds to pay any person for 
influencing or attempting to influence 
an officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any covered Federal actions. 

(1) For purposes of this subpart the 
term ‘‘appropriated funds’’ does not in-
clude profit or fee from a covered Fed-
eral action. 

(2) To the extent a person can dem-
onstrate that the person has sufficient 
monies, other than Federal appro-
priated funds, the Government shall as-
sume that these other monies were 
spent for any influencing activities 
that would be unallowable if paid for 
with Federal appropriated funds. 

(b) 31 U.S.C. 1352 also requires 
offerors to furnish a declaration con-
sisting of both a certification and a dis-
closure, with periodic updates of the 
disclosure after contract award. These 
requirements are contained in the pro-
vision at 52.203–11, Certification and 
Disclosure Regarding Payments to In-
fluence Certain Federal Transactions, 
and the clause at 52.203–12, Limitation 
on Payments to Influence Certain Fed-
eral Transactions. 

[72 FR 46329, Aug. 17, 2007] 

3.803 Exceptions. 
(a) The prohibition of paragraph 

3.802(a) does not apply under the fol-
lowing conditions: 

(1) Agency and legislative liaison by 
own employees. (i) Payment of reason-
able compensation made to an officer 
or employee of a person requesting or 
receiving a covered Federal action if 
the payment is for agency and legisla-
tive liaison activities not directly re-
lated to a covered Federal action. For 
purposes of this paragraph, providing 
any information specifically requested 
by an agency or Congress is permitted 
at any time. 

(ii) Participating with an agency in 
discussions that are not related to a 
specific solicitation for any covered 
Federal action, but that concern— 
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(A) The qualities and characteristics 
(including individual demonstrations) 
of the person’s products or services, 
conditions or terms of sale, and service 
capabilities; or 

(B) The application or adaptation of 
the person’s products or services for an 
agency’s use. 

(iii) Providing prior to formal solici-
tation of any covered Federal action 
any information not specifically re-
quested but necessary for an agency to 
make an informed decision about initi-
ation of a covered Federal action. 

(iv) Participating in technical discus-
sions regarding the preparation of an 
unsolicited proposal prior to its official 
submission. 

(v) Making capability presentations 
prior to formal solicitation of any cov-
ered Federal action when seeking an 
award from an agency pursuant to the 
provisions of the Small Business Act, 
as amended by Pub. L. 95–507, and sub-
sequent amendments. 

(2) Professional and technical services. 
(i) Payment of reasonable compensa-
tion made to an officer or employee of 
a person requesting or receiving a cov-
ered Federal action, if payment is for 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any bid, pro-
posal, or application for that Federal 
action or for meeting requirements im-
posed by or pursuant to law as a condi-
tion for receiving that Federal action; 

(ii) Any reasonable payment to a per-
son, other than an officer or employee 
of a person requesting or receiving a 
covered Federal action, if the payment 
is for professional or technical services 
rendered directly in the preparation, 
submission, or negotiation of any bid, 
proposal, or application for that Fed-
eral action, or for meeting require-
ments imposed by or pursuant to law 
as a condition for receiving that Fed-
eral action. Persons other than officers 
or employees of a person requesting or 
receiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(iii) As used in paragraph (a)(2) of 
this section ‘‘professional and tech-
nical services’’ are limited to advice 
and analysis directly applying any pro-
fessional or technical discipline. For 
example, drafting of a legal document 

accompanying a bid or proposal by a 
lawyer is allowable. Similarly, tech-
nical advice provided by an engineer on 
the performance or operational capa-
bility of a piece of equipment rendered 
directly in the negotiation of a con-
tract is allowable. However, commu-
nications with the intent to influence 
made by a professional or a technical 
person are not allowable under this 
section unless they provide advice and 
analysis directly applying their profes-
sional or technical expertise and unless 
the advice or analysis is rendered di-
rectly and solely in the preparation, 
submission or negotiation of a covered 
Federal action. Thus, for example, 
communications with the intent to in-
fluence made by a lawyer that do not 
provide legal advice or analysis di-
rectly and solely related to the legal 
aspects of his or her client’s proposal, 
but generally advocate one proposal 
over another, are not allowable under 
this section because the lawyer is not 
providing professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(iv) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation and 
any other requirements in the actual 
award documents. 

(b) Only those communications and 
services expressly authorized by para-
graph (a) of this section are permitted. 

(c) The disclosure requirements of 
paragraph 3.802(b) do not apply with re-
spect to payments of reasonable com-
pensation made to regularly employed 
officers or employees of a person. 

[72 FR 46329, Aug. 17, 2007] 

3.804 Policy. 

The contracting officer shall obtain 
certifications and disclosures as re-
quired by the provision at 52.203–11, 
Certification and Disclosure Regarding 
Payments to Influence Certain Federal 
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