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48 CFR Ch. 1 (10–1–13 Edition) 49.110 

TCO need not reconsider any other ac-
tion relating to the terminated portion 
of the contract that was ratified or ap-
proved by the TCO or another con-
tracting officer. 

(e) Preservation of evidence. The TCO 
shall retain all written evidence and 
other data relied upon in making a de-
termination, except that copies of 
original books of account need not be 
made. The TCO shall return books of 
account, together with other original 
papers and documents, to the con-
tractor within a reasonable time. 

(f) Appeals. The contractor may ap-
peal, under the Disputes clause, any 
settlement by determination, except 
when the contractor has failed to sub-
mit the settlement proposal within the 
time provided in the contract and 
failed to request an extension of time. 
The pendency of an appeal shall not af-
fect the authority of the TCO to settle 
the settlement proposal or any part by 
negotiation with the contractor at any 
time before the appeal is decided. 

(g) Decision on the contractor’s appeal. 
The TCO shall give effect to a decision 
of the Claims Court or a board of con-
tract appeals, when necessary, by an 
appropriate modification to the con-
tract. When appropriate, the TCO 
should obtain a release from the con-
tractor. TCO’s are authorized to mod-
ify the formats of settlement agree-
ments in 49.603 to agree with this pro-
vision. 

[48 FR 42447, Sept. 19, 1983, as amended at 52 
FR 19805, May 27, 1987] 

49.110 Settlement negotiation memo-
randum. 

(a) The TCO shall, at the conclusion 
of negotiations, prepare a settlement 
negotiation memorandum describing 
the principal elements of the settle-
ment for inclusion in the termination 
case file and for use by reviewing au-
thorities. Pricing aspects of the settle-
ment shall be documented in accord-
ance with 15.406–3. The memorandum 
shall be distributed in accordance with 
15.406–3. 

(b) If the settlement was negotiated 
on the basis of individual items, the 
TCO shall specify the factors consid-
ered for each item. If the settlement 
was negotiated on an overall lump-sum 
basis, the TCO need not evaluate each 

item or group of items individually, 
but shall support the total amount of 
the recommended settlement in rea-
sonable detail. The memorandum shall 
include explanations of matters involv-
ing differences and doubtful questions 
settled by agreement, and the factors 
considered. The TCO should include 
any other matters that will assist re-
viewing authorities in understanding 
the basis for the settlement. 

[48 FR 42447, Sept. 19, 1983, as amended at 56 
FR 67135, Dec. 27, 1991; 62 FR 51271, Sept. 30, 
1997] 

49.111 Review of proposed settle-
ments. 

Each agency shall establish proce-
dures, when necessary, for the adminis-
trative review of proposed termination 
settlements. When one agency provides 
termination settlement services for an-
other agency, the agency providing the 
services shall also perform the settle-
ment review function. 

49.112 Payment. 

49.112–1 Partial payments. 
(a) General. If the contract authorizes 

partial payments on settlement pro-
posals before settlement, a prime con-
tractor may request them on the form 
prescribed in 49.602–4 at any time after 
submission of interim or final settle-
ment proposals. The Government will 
process applications for partial pay-
ments promptly. A subcontractor shall 
submit its application through the 
prime contractor which shall attach its 
own invoice and recommendations to 
the subcontractor’s application. Par-
tial payments to a subcontractor shall 
be made only through the prime con-
tractor and only after the prime con-
tractor has submitted its interim or 
final settlement proposal. Except for 
undelivered acceptable finished prod-
ucts, partial payments shall not be 
made for profit or fee claimed under 
the terminated portion of the contract. 
In exercising discretion on the extent 
of partial payments to be made, the 
TCO shall consider the diligence of the 
contractor in settling with subcontrac-
tors and in preparing its own settle-
ment proposal. 

(b) Amount of partial payment. Before 
approving any partial payment, the 
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