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FOREIGN (NONDESIGNATED COUNTRY) AND DOMESTIC CONSTRUCTION MATERIALS COST
COMPARISON—Continued

Construction material description

Unit of meas-

ure Quantity Cost (dollars) *

Item 2:
Foreign construction material

Domestic construction material ............

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach sum-

mary.][Include other applicable supporting information.]
[*Include all delivery costs to the construction site.]

(End of clause)

Alternate I (OCT 2010). As prescribed
in 25.1102(e), add the following defini-
tion of ‘‘Bahrainian, Mexican, or
Omani construction material” to para-
graph (a) of the basic clause, and sub-
stitute the following paragraphs (b)(1)
and (b)(2) for paragraphs (b)(1) and
(b)(2) of the basic clause:

Bahrainian, Mexican, or Omani construction
material”’ means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of Bahrain, Mexico, or Oman; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in Bahrain, Mexico, or
Oman into a new and different construction
material distinct from the materials from
which it was transformed.

(b) Comnstruction materials. (1) The restric-
tions of section 1605 of the American Recov-
ery and Reinvestment Act of 2009 (Pub. L.
111-5) (Recovery Act) do not apply to Recov-
ery Act designated country manufactured
construction material. The restrictions of
the Buy American Act do not apply to des-
ignated country unmanufactured construc-
tion material. Consistent with U.S. obliga-
tions under international agreements, this
clause implements—

(i) Section 1605 of the Recovery Act, by re-
quiring, unless an exception applies, that all
manufactured construction material in the
project is manufactured in the United States
and, if the construction material consists
wholly or predominantly of iron or steel, the
iron or steel was produced in the United
States (produced in the United States means
that all manufacturing processes of the iron
or steel must take place in the United
States, except metallurgical processes in-
volving refinement of steel additives); and

(ii) The Buy American Act by providing a
preference for unmanufactured construction
material mined or produced in the United
States over unmanufactured construction
material mined or produced in a nondes-
ignated country.

(2) The Contractor shall use only domestic
construction material, Recovery Act des-

ignated country manufactured construction
material, or designated country unmanufac-
tured construction material, other than
Bahrainian, Mexican, or Omani construction
material, in performing this contract, except
as provided in paragraphs (b)(3) and (b)(4) of
this clause.

[74 FR 14628, Mar. 31, 2009, as amended at 74
FR 40463, Aug. 11, 2009; 75 FR 53168, Aug. 30,
2010; 76 FR 68040, Nov. 2, 2011; 77 FR 12937,
Mar. 2, 2012; 77 FR 13956, Mar. 7, 2012; 77 FR
27550, May 10, 2012; 77 FR 69726, Nov. 20, 2012;
78 FR 46794, Aug. 1, 2013]

52.225-24 Notice of Required Use of
American Iron, Steel, and Manufac-
tured Goods—Buy American Act—
Construction Materials Under
Trade Agreements.

As prescribed in 25.1102(e), insert the
following provision:

NOTICE OF REQUIRED USE OF AMERICAN IRON,
STEEL, AND MANUFACTURED GOODS—BUY
AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (OCT 2010)

(a) Definitions. ‘‘Construction material,”

‘‘domestic construction material,” ‘‘foreign
construction material,” ‘“‘manufactured con-
struction material,”” ‘‘Recovery Act des-

ignated country construction material,”
‘“‘steel,” and ‘“‘unmanufactured construction
material,” as used in this provision, are de-
fined in the clause of this solicitation enti-
tled ‘‘Required Use of Iron, Steel, and Manu-
factured Goods—Buy American Act—Con-
struction Materials Under Trade Agree-
ments’” (Federal Acquisition Regulation
(FAR) clause 52.225-23).

(b) Requests for determination of inapplica-
bility. An offeror requesting a determination
regarding the inapplicability of section 1605
of the American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) (Recovery Act) or
the Buy American Act should submit the re-
quest to the Contracting Officer in time to
allow a determination before submission of
offers. The offeror shall include the informa-
tion and applicable supporting data required
by paragraphs (c¢c) and (d) of FAR clause
52.225-23 in the request. If an offeror has not
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requested a determination regarding the in-
applicability of section 1605 of the Recovery
Act or the Buy American Act before submit-
ting its offer, or has not received a response
to a previous request, the offeror shall in-
clude the information and supporting data in
the offer.

(c) Evaluation of offers. (1) If the Govern-
ment determines that an exception based on
unreasonable cost of domestic construction
material applies in accordance with FAR
25.604, the Government will evaluate an offer
requesting exception to the requirements of
section 1605 of the Recovery Act or the Buy
American Act by adding to the offered price
of the contract—

(i) 256 percent of the offered price of the
contract, if foreign manufactured construc-
tion material is included in the offer based
on an exception for the unreasonable cost of
comparable manufactured domestic con-
struction material; and

(ii) 6 percent of the cost of foreign un-
manufactured construction material in-
cluded in the offer based on an exception for
the unreasonable cost of comparable domes-
tic unmanufactured construction material.

(2) If the solicitation specifies award on the
basis of factors in addition to cost or price,
the Contracting Officer will apply the eval-
uation factors as specified in paragraph (c)(1)
of this provision and use the evaluated cost
or price in determining the offer that rep-
resents the best value to the Government.

(3) Unless paragraph (c)(2) of this provision
applies, if two or more offers are equal in
price, the Contracting Officer will give pref-
erence to an offer that does not include for-
eign construction material excepted at the
request of the offeror on the basis of unrea-
sonable cost.

(d) Alternate offers. (1) When an offer in-
cludes foreign construction material, other
than Recovery Act designated country con-
struction material, that is not listed by the
Government in this solicitation in paragraph
(b)(3) of FAR clause 52.225-23, the offeror also
may submit an alternate offer based on use
of equivalent domestic or Recovery Act des-
ignated country construction material.

(2) If an alternate offer is submitted, the
offeror shall submit a separate Standard
Form 1442 for the alternate offer and a sepa-
rate cost comparison table prepared in ac-
cordance with paragraphs (c) and (d) of FAR
clause 52.2256-23 for the offer that is based on
the use of any foreign construction material
for which the Government has not yet deter-
mined an exception applies.

(3) If the Government determines that a
particular exception requested in accordance
with paragraph (c) of FAR clause 52.225-23
does not apply, the Government will evalu-
ate only those offers based on use of the
equivalent domestic or Recovery Act des-
ignated country construction material, and
the offeror shall be required to furnish such
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domestic or Recovery Act designated coun-
try construction material. An offer based on
use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this
acquisition is conducted by sealed bidding;
or

(ii) May be accepted if revised during nego-
tiations.

(End of provision)

Alternate I (MAR 2009). As prescribed
in 25.1102(e), substitute the following
paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplica-
bility. An offeror requesting a determination
regarding the inapplicability of section 1605
of the American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) (Recovery Act) or
the Buy American Act shall submit the re-
quest with its offer, including the informa-
tion and applicable supporting data required
by paragraphs (c¢) and (d) of FAR clause
52.225-23.

Alternate 1I (MAR 2009). As prescribed in
25.1102(e), add the definition of ‘‘Bahrainian,
Mexican, or Omani construction material”’
to paragraph (a) and substitute the following
paragraph (d) for paragraph (d) of the basic
provision:

(d) Alternate offers. (1) When an offer in-
cludes foreign construction material, except
foreign construction material from a Recov-
ery Act designated country other than Bah-
rain, Mexico, or Oman that is not listed by
the Government in this solicitation in para-
graph (b)(3) of FAR clause 52.225-23, the of-
feror also may submit an alternate offer
based on use of equivalent domestic or Re-
covery Act designated country construction
material other than Bahrainian, Mexican, or
Omani construction material.

(2) If an alternate offer is submitted, the
offeror shall submit a separate Standard
Form 1442 for the alternate offer and a sepa-
rate cost comparison table prepared in ac-
cordance with paragraphs (c¢) and (d) of FAR
clause 52.225-23 for the offer that is based on
the use of any foreign construction material
for which the Government has not yet deter-
mined an exception applies.

(3) If the Government determines that a
particular exception requested in accordance
with paragraph (c) of FAR clause 52.225-23
does not apply, the Government will evalu-
ate only those offers based on use of the
equivalent domestic or Recovery Act des-
ignated country construction material other
than Bahrainian, Mexican, or Omani con-
struction material. An offer based on use of
the foreign construction material for which
an exception was requested—

(i) Will be rejected as nonresponsive if this
acquisition is conducted by sealed bidding;
or
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(ii) May be accepted if revised during nego-
tiations.

[74 FR 14628, Mar. 31, 2009, as amended at 75
FR 53169, Aug. 30, 2010]

52.225-25 Prohibition on Contracting
with Entities Engaging in Certain
Activities or Transactions Relating
to Iran—Representation and Cer-
tifications.

As prescribed at 25.1103(e), insert the
following provision:

PROHIBITION ON CONTRACTING WITH ENTITIES
ENGAGING IN SANCTIONED ACTIVITIES RE-
LATING TO IJRAN—REPRESENTATION AND CER-
TIFICATION (DEC 2012)

(a) Definitions. As used in this provision—

Person—

(1) Means—

(i) A natural person;

(ii) A corporation, business association,
partnership, society, trust, financial institu-
tion, insurer, underwriter, guarantor, and
any other business organization, any other
nongovernmental entity, organization, or
group, and any governmental entity oper-
ating as a business enterprise; and

(iii) Any successor to any entity described
in paragraph (1)(ii) of this definition; and

(2) Does not include a government or gov-
ernmental entity that is not operating as a
business enterprise.

Sensitive technology—

(1) Means hardware, software, tele-
communications equipment, or any other
technology that is to be used specifically—

(i) To restrict the free flow of unbiased in-
formation in Iran; or

(ii) To disrupt, monitor, or otherwise re-
strict speech of the people of Iran; and

(2) Does not include information or infor-
mational materials the export of which the
President does not have the authority to reg-
ulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic
Powers Act (50 U.S.C. 1702(b)(3)).

(b) The offeror shall email questions con-
cerning sensitive technology to the Depart-
ment of State at CISAD A106@state.gov.

(c) Except as provided in paragraph (d) of
this provision or if a waiver has been granted
in accordance with 25.703-4, by submission of
its offer, the offeror—

(1) Represents, to the best of its knowledge
and belief, that the offeror does not export
any sensitive technology to the government
of Iran or any entities or individuals owned
or controlled by, or acting on behalf or at
the direction of, the government of Iran;

(2) Certifies that the offeror, or any person
owned or controlled by the offeror, does not
engage in any activities for which sanctions
may be imposed under section 5 of the Iran
Sanctions Act. These sanctioned activities

48 CFR Ch. 1 (10-1-13 Edition)

are in the areas of development of the petro-
leum resources of Iran, production of refined
petroleum products in Iran, sale and provi-
sion of refined petroleum products to Iran,
and contributing to Iran’s ability to acquire
or develop certain weapons or technologies;
and

(3) Certifies that the offeror, and any per-
son owned or controlled by the offeror, does
not knowingly engage in any transaction
that exceeds $3,000 with Iran’s Revolutionary
Guard Corps or any of its officials, agents, or
affiliates, the property and interests in prop-
erty of which are blocked pursuant to the
International Emergency Economic Powers
Act (60 U.S.C. 1701 et seq.) (see OFAC’s Spe-
cially Designated Nationals and Blocked
Persons List at http:/www.treasury.gov/ofac/
downloads/t11sdn.pdf).

(d) Exception for trade agreements. The
representation requirement of paragraph
(c)(1) and the certification requirements of
paragraphs (¢)(2) and (c)(3) of this provision
do not apply if—

(1) This solicitation includes a trade agree-
ments notice or certification (e.g., 52.225-4,
52.225-6, 52.225-12, 52.225-24, or comparable
agency provision); and

(2) The offeror has certified that all the of-
fered products to be supplied are designated
country end products or designated country
construction material.

(End of provision)

[76 FR 68032, Nov. 2, 2011, as amended at 77
FR 73520, Dec. 10, 2012]

52.225-26 Contractors Performing Pri-
vate Security Functions Outside the
United States.

As prescribed in 25.302-6 insert the
following clause:

CONTRACTORS PERFORMING PRIVATE SECURITY
FUNCTIONS OUTSIDE THE UNITED STATES
(JUL 2013)

(a) Definition.

Private security functions means activities
engaged in by a Contractor, as follows:

(1) Guarding of personnel, facilities, des-
ignated sites, or property of a Federal agen-
cy, the Contractor or subcontractor, or a
third party.

(2) Any other activity for which personnel
are required to carry weapons in the per-
formance of their duties in accordance with
the terms of this contract.

(b) Applicability. If this contract is per-
formed both in a designated area and in an
area that is not designated, the clause only
applies to performance in the designated
area.

(1) For DoD contracts, designated areas are
areas of—
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