AUTHENTICATED
U.S. GOVERNMENT
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GPO

214.202
Subpart 214.2—Solicitation of Bids
214.202 General rules for solicitation

of bids.

214.202-5 Descriptive literature.

(c) Requirements of invitation for bids.
When brand name or equal purchase de-
scriptions are used, use of the provision
at FAR 52.211-6, Brand Name or Equal,
satisfies this requirement.

[66 FR 36326, July 31, 1991, as amended at 63
FR 11528, Mar. 9, 1998; 64 FR 55633, Oct. 14,
1999; 69 FR 65090, Nov. 10, 2004]

214.209 Cancellation of invitations be-
fore opening.

If an invitation for bids allowed fewer
than 30 days for receipt of offers, and
resulted in only one offer, the con-
tracting officer shall cancel and re-
solicit, allowing an additional period of
at least 30 days for receipt of offers, as
provided in 215.371.

[77 FR 39138, June 29, 2012]

Subpart 214.4—Opening of Bids
and Award of Contract

214.404 Rejection of bids.

214.404-1 Cancellation of invitations
after opening.

(1) The contracting officer shall
make the written determinations re-
quired by FAR 14.404-1(c) and (e)(1).

(2) If only one offer is received, follow
the procedures at 215.371 in lieu of the
procedures at FAR 14.404-1(f).

[77 FR 39138, June 29, 2012]

214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed be-
fore award.

(e) Authority for making a deter-
mination under FAR 14.407-3(a), (b) and
(d) is delegated for the defense agen-
cies, without power of redelegation, as
follows:

(i) Defense Advanced Research
Projects Agency: General Counsel,
DARPA.

(ii) Defense Information Systems
Agency: General Counsel, DISA.

(iii) Defense Intelligence Agency:
Principal Assistant for Acquisition.

(iv) Defense Logistics Agency:
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(A) General Counsel, DLA; and

(B) Associate General Counsel, DLA.

(v) National Geospatial-Intelligence
Agency: General Counsel, NGA.

(vi) Defense Threat Reduction Agen-
cy: General Counsel, DTRA.

(vii) National Security Agency: Di-
rector of Procurement, NSA.

(viii) Missile Defense Agency: Gen-
eral Counsel, MDA.

(ix) Defense Contract Management
Agency: General Counsel, DCMA.

[67 FR 42629, Sept. 15, 1992, as amended at 59
FR 27669, May 27, 1994; 61 FR 50452, Sept. 26,
1996. Redesignated and amended at 62 FR
34122, June 24, 1997; 64 FR 51076, Sept. 21, 1999;
68 FR 7439, Feb. 14, 2003; 69 FR 65090, Nov. 10,
2004; 74 FR 42780, Aug. 25, 2009]

214.408 Award.

214.408-1 General.

(b) For acquisitions that exceed the
simplified acquisition threshold, if
only one offer is received, follow the
procedures at 215.371.

[77 FR 39138, June 29, 2012]

PART 215—CONTRACTING BY
NEGOTIATION

Subpart 215.1—Source Selection Processes
and Techniques

Sec.

215.101 Best value continuum.

215.101-70 Best value when acquiring tents
or other temporary structures.

Subpart 215.2—Solicitation and Receipt of
Proposals and Information

Sec.

215.203-70 Requests for
evaluation of offers.

215.209 Solicitation provisions and contract
clauses.

215.270 Peer Reviews.

proposals—tiered

Subpart 215.3—Source Selection

215.300 Scope of subpart.

215.303 Responsibilities.

215.304 Evaluation factors and significant
subfactors.

215.3056 Proposal evaluation.

215.306 Exchanges with offerors after receipt
of proposals.

215.370 Evaluation factor for employing or
subcontracting with members of the Se-
lected Reserve.

215.370-1 Definition.

215.370-2 Evaluation factor.
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215.370-3 Solicitation provision and con-
tract clause.

215.371 Only one offer.

215.371-1 Policy.

215.371-2 Promote competition.

215.371-3 Fair and reasonable price.

215.371-4 Exceptions.

215.371-5 Waiver.

Subpart 215.4—Contract Pricing

215.402 Pricing policy.

215.403 Obtaining certified cost or pricing
data.

215.403-1 Prohibition on obtaining certified
cost or pricing data (10 U.S.C. 2306a and
41 U.S.C. chapter 35).

215.403-3 Requiring data other than cer-
tified cost or pricing data.

215.404 Proposal analysis.

215.404-1 Proposal analysis techniques.

215.404-2 Data to support proposal analysis.

215.404-3 Subcontract pricing consider-
ations.

215.404-4 Profit.

215.404-70 DD Form 1547, Record of Weighted
Guidelines Method Application.

215.404-71 Weighted guidelines method.

215.404-71-1 General.

215.404-71-2 Performance risk.

215.404-71-3 Contract type risk and working
capital adjustment.

215.404-71-4 Facilities capital employed.

215.404-71-5 Cost efficiency factor.

215.404-72 Modified weighted guidelines
method for nonprofit organizations other
than FFRDCs.

215.404-73 Alternate structure approaches.

215.404-74 Fee requirements for cost-plus-
award-fee contracts.

215.404-75 Fee requirements for FFRDCs.

215.404-76 Reporting profit and fee statis-
tics.

215.406-1

215.406-3

215.407-2

215.407-3

Prenegotiation objectives.

Documenting the negotiation.

Make-or-buy programs.

Forward pricing rate agreements.

215.407-4 Should-cost review.

215.407-5 Estimating systems.

215.407-5-70 Disclosure, maintenance,
review requirements.

215.408 Solicitation provisions and contract
clauses.

215.470 Estimated data prices.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 63 FR 55040, Oct. 14, 1998, unless
otherwise noted.

and

215.101 Best value continuum.

215.101-70. Best value when acquiring
tents or other temporary struc-
tures.

(a) In accordance with section 368 of
the National Defense Authorization
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Act for Fiscal Year 2012 (Pub. L. 112-
81), when acquiring tents or other tem-
porary structures for use by the Armed
Forces, the contracting officer shall
award contracts that provide the best
value. Temporary structures covered
by this paragraph are nonpermanent
buildings, including tactical shelters,
nonpermanent modular or pre-fab-
ricated buildings, or portable or
relocatable buildings, such as trailers
or equipment configured for occupancy
(see also 246.270-2). Determination of
best value includes consideration of the
total life-cycle costs of such tents or
structures, including the costs associ-
ated with any equipment, fuel, or elec-
tricity needed to heat, cool, or light
such tents or structures (see FAR
7.105(a)(3)(1) and PGI 207.105(a)(3)(1)).

(b) The requirements of this section
apply to any agency or department
that acquires tents or other temporary
structures on behalf of DoD (see FAR
17.503(d)(2)).

[78 FR 13545, Feb. 28, 2013]

Subpart 215.2—Solicitation and
Receipt of Proposals and In-
formation

215.203-70 Requests for proposals—
tiered evaluation of offers.

(a) The tiered or cascading order of
precedence used for tiered evaluation
of offers shall be consistent with FAR
part 19.

(b) Consideration shall be given to
the tiers of small businesses (e.g., 8(a),
HUBZone small business, service-dis-
abled veteran-owned small business,
small business) before evaluating offers
from other than small business con-
cerns.

(c) The contracting officer is prohib-
ited from issuing a solicitation with a
tiered evaluation of offers unless—

(1) The contracting officer conducts
market research, in accordance with
FAR Part 10 and Part 210, to deter-
mine—

(i) Whether the criteria in FAR part
19 are met for setting aside the acquisi-
tion for small business; or

(ii) For a task or delivery order,
whether there are a sufficient number
of qualified small business concerns
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available to justify limiting competi-
tion under the terms of the contract;
and

(2) If the contracting officer cannot
determine whether the criteria in para-
graph (c)(1) of this section are met, the
contracting officer includes a written
explanation in the contract file as to
why such a determination could not be
made (Section 816 of Public Law 109-
163).

[71 FR 53043, Sept. 8, 2006, as amended at 72
FR 42314, Aug. 2, 2007]

215.209 Solicitation
contract clauses.

(a) For source selections when the
procurement is $100 million or more,
contracting officers should use the pro-
vision at FAR 52.215-1, Instructions to
Offerors—Competitive Acquisition,
with its Alternate 1.

[76 FR 58152, Sept. 20, 2011]

provisions and

215.270 Peer Reviews.

Agency officials shall conduct Peer
Reviews in accordance with 201.170.

[74 FR 37626, July 29, 2009]

Subpart 215.3—Source Selection

215.300 Scope of subpart.

Contracting officers shall follow the
principles and procedures in Director,
Defense Procurement and Acquisition
Policy memorandum dated March 4,
2011, Department of Defense Source Se-
lection Procedures, when conducting
negotiated, competitive acquisitions
utilizing FAR part 15 procedures.

[76 FR 13297, Mar. 11, 2011]

215.303 Responsibilities.

(b)(2) For high-dollar value and other
acquisitions, as prescribed by agency
procedures, the source selection au-
thority shall approve a source selection
plan before the solicitation is issued.
Follow the procedures at PGI
215.303(b)(2) for preparation of the
source selection plan.

[71 FR 3414, Jan. 23, 2006]
215.304 Evaluation factors and signifi-
cant subfactors.

(c)(i) In acquisitions that require use
of the clause at FAR 52.219-9, Small
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Business Subcontracting Plan, other
than those based on the lowest price
technically acceptable source selection
process (see FAR 15.101-2), the extent
of participation of small businesses and
historically black colleges or univer-
sities and minority institutions in per-
formance of the contract shall be ad-
dressed in source selection. The con-
tracting officer shall evaluate the ex-
tent to which offerors identify and
commit to small business and histori-
cally black college or university and
minority institution performance of
the contract, whether as a joint ven-
ture, teaming arrangement, or subcon-
tractor.

(A) See PGI 215.304(c)(i)(A) for exam-
ples of evaluation factors.

(B) Proposals addressing the extent
of small business and historically
black college or university and minor-
ity institution performance may be
separate from subcontracting plans
submitted pursuant to the clause at
FAR 52.219-9 and should be structured
to allow for consideration of offers
from small businesses.

(C) When an evaluation assesses the
extent that small businesses and his-
torically black colleges or universities
and minority institutions are specifi-
cally identified in proposals, the small
businesses and historically black col-
leges or universities and minority in-
stitutions considered in the evaluation
shall be listed in any subcontracting
plan submitted pursuant to FAR 52.219-
9 to facilitate compliance with 252.219—
7003(g).

(ii) In accordance with 10 U.S.C. 2436,
consider the purchase of capital assets
(including machine tools) manufac-
tured in the United States, in source
selections for all major defense acquisi-
tion programs as defined in 10 U.S.C.
2430.

(iii) See 247.573-2(c) for additional
evaluation factors required in solicita-
tions for the direct purchase of ocean
transportation services.

(iv) In accordance with section 812 of
the National Defense Authorization
Act for Fiscal Year 2011, consider the
manufacturing readiness and manufac-
turing-readiness processes of potential
contractors and subcontractors as a
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part of the source selection process for
major defense acquisition programs.

[71 FR 3414, Jan. 23, 2006, as amended at 71
FR 14109, Mar. 21, 2006; 72 FR 49205, Aug. 28,
2007; 76 FR 38051, June 29, 2011]

215.305 Proposal evaluation.

(a)(2) Past performance evaluation.
When a past performance evaluation is
required by FAR 15.304, and the solici-
tation includes the clause at FAR
52.219-8, Utilization of Small Business
Concerns, the evaluation factors shall
include the past performance of
offerors in complying with require-
ments of that clause. When a past per-
formance evaluation is required by
FAR 15.304, and the solicitation in-
cludes the clause at FAR 52.219-9,
Small Business Subcontracting Plan,
the evaluation factors shall include the
past performance of offerors in com-
plying with requirements of that
clause.

[71 FR 3414, Jan. 23, 2006]

215.306 Exchanges with offerors after
receipt of proposals.

(c) Competitive range.

(1) For acquisitions with an esti-
mated value of $100 million or more,
contracting officers should conduct
discussions. Follow the procedures at
FAR 15.306(c) and (d).

[76 FR 58152, Sept. 20, 2011]

215.370 Evaluation factor for employ-
ing or subcontracting with mem-
bers of the Selected Reserve.

215.370-1 Definition.

Selected Reserve, as used in this sec-
tion, is defined in the provision at
252.215-7005, Evaluation Factor for Em-
ploying or Subcontracting with Mem-
bers of the Selected Reserve.

[73 FR 62211, Oct. 20, 2008]

215.370-2 Evaluation factor.

In accordance with Section 819 of the
National Defense Authorization Act for
Fiscal Year 2006 (Pub. L. 109-163), the
contracting officer may use an evalua-
tion factor that considers whether an
offeror intends to perform the contract
using employees or individual sub-
contractors who are members of the
Selected Reserve. See PGI 215.370-2 for
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guidance on use of this evaluation fac-
tor.

[73 FR 62211, Oct. 20, 2008]

215.370-3 Solicitation provision and
contract clause.

(a) Use the provision at 252.215-7005,
Evaluation Factor for Employing or
Subcontracting with Members of the
Selected Reserve, in solicitations that
include an evaluation factor consid-
ering whether an offeror intends to per-
form the contract using employees or
individual subcontractors who are
members of the Selected Reserve.

(b) Use the clause at 252.215-7006, Use
of Employees or Individual Sub-
contractors Who are Members of the
Selected Reserve, in solicitations that
include the provision at 252.215-7005. In-
clude the clause in the resultant con-
tract only if the contractor stated in
its proposal that it intends to perform
the contract using employees or indi-
vidual subcontractors who are mem-
bers of the Selected Reserve, and that
statement was used as an evaluation
factor in the award decision.

[73 FR 62211, Oct. 20, 2008]
215.371 Only one offer.

215.371-1 Policy.

It is DoD policy, if only one offer is
received in response to a competitive
solicitation—

(a) To take the required actions to
promote competition (see 215.371-2);
and

(b) To ensure that the price is fair
and reasonable (see 215.371-3) and to
comply with the statutory requirement
for certified cost or pricing data (see
FAR 15.403-4).

[77 FR 39138, June 29, 2012]

215.371-2 Promote competition.

Except as provided in sections
215.371-4 and 215.371-5, if only one offer
is received when competitive proce-
dures were used and the solicitation al-
lowed fewer than 30 days for receipt of
proposals, the contracting officer
shall—

(a) Consult with the requiring activ-
ity as to whether the requirements
document should be revised in order to
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promote more competition (see FAR
6.502(b) and 11.002); and

(b) Resolicit, allowing an additional
period of at least 30 days for receipt of
proposals.

[77 FR 39138, June 29, 2012]

215.371-3 Fair and reasonable price.

(a) If there was ‘‘reasonable expecta-
tion that two or more offerors, com-
peting independently, would submit
priced offers’ but only one offer is re-
ceived, this circumstance does not con-
stitute adequate price competition un-
less an official at one level above the
contracting officer approves the deter-
mination that the price is reasonable
(see FAR 15.403-1(c)(1)(ii)).

(b) Except as provided in section
215.371-4(a), if only one offer is received
when competitive procedures were used
and the solicitation allowed at least 30
days for receipt of proposals (unless the
30-day requirement is not applicable in
accordance with 215.371-4(b) or has been
waived in accordance with section
215.371-5), the contracting officer
shall—

(1) Determine through cost or price
analysis that the offered price is fair
and reasonable and that adequate price
competition exists (with approval of
the determination at one level above
the contracting officer) or another ex-
ception to the requirement for certified
cost or pricing data applies (see FAR
15.403-1(c) and 15.403-4). In these cir-
cumstances, no further cost or pricing
data is required; or

(2)(1) Obtain from the offeror cost or
pricing data necessary to determine a
fair and reasonable price and comply
with the requirement for certified cost
or pricing data at FAR 15.403-4, in ac-
cordance with FAR provision 52.215-20.
For acquisitions that exceed the cost
or pricing data threshold, if no excep-
tion at FAR 15.403-1(c) applies, the cost
or pricing data shall be certified; and

(ii) Enter into negotiations with the
offeror as necessary to establish a fair
and reasonable price. The negotiated
price should not exceed the offered
price.

[77 FR 39138, June 29, 2012]
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215.371-4 Exceptions.

(a)(1) The requirements at sections
215.371-2 and 215.371-3 do not apply to
acquisitions—

(i) At or below the simplified acquisi-
tion threshold;

(ii) In support of contingency, hu-
manitarian or peacekeeping oper-
ations, or to facilitate defense against
or recovery from nuclear, biological,
chemical, or radiological attack; or

(iii) Of basic or applied research or
development, as specified in FAR
356.016(a), that use a broad agency an-
nouncement.

(2) The applicability of an exception
in paragraph (a)(1) of this section does
not eliminate the need for the con-
tracting officer to seek maximum prac-
ticable competition and to ensure that
the price is fair and reasonable.

(b)(1) The requirements at section
215.371-2 do not apply to small business
set-asides under FAR subpart 19.5 or
set-asides under the HUBZone Program
(see FAR 19.1305(c)), the Service-Dis-
abled Veteran-Owned Small Business
Procurement Program  (see FAR
19.1405(c)), or the Woman-Owned Small
Business Program (see FAR 19.1505(d)).

(2) The requirements at section
215.371-3 do apply to such set-asides.

[77 FR 39138, June 29, 2012]

215.371-5 Waiver.

(a) The head of the contracting activ-
ity is authorized to waive the require-
ment at 215.371-2 to resolicit for an ad-
ditional period of at least 30 days.

(b) This waiver authority cannot be
delegated below one level above the
contracting officer.

[77 FR 39138, June 29, 2012]

Subpart 215.4—Contract Pricing

215.402 Pricing policy.

Follow the procedures at PGI 215.402
when conducting cost or price analysis,
particularly with regard to acquisi-
tions for sole source commercial items.

[72 FR 30278, May 31, 2007]
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215.403 Obtaining certified cost or
pricing data.

215.403-1 Prohibition on obtaining
certified cost or pricing data (10
U.S.C. 2306a and 41 U.S.C. chapter
35).

(b) Ezxceptions to certified cost or pric-
ing data requirements Follow the proce-
dures at PGI 215.403-1(b).

(c) Standards for exceptions from cer-
tified cost or pricing data requirements—
(1) Adequate price competition.

(A) For acquisitions under dual or
multiple source programs—

(I) The determination of adequate
price competition must be made on a
case-by-case basis. Even when adequate
price competition exists, in certain
cases it may be appropriate to obtain
additional data to assist in price anal-
ysis.

(2) Adequate price competition nor-
mally exists when—

(i) Prices are solicited across a full
range of step quantities, normally in-
cluding a 0-100 percent split, from at
least two offerors that are individually
capable of producing the full quantity;
and

(ii) The reasonableness of all prices
awarded is clearly established on the
basis of price analysis (see FAR 15.404—
1(b)).

(B) If only one offer is received in re-
sponse to a competitive solicitation,
see 215.371-3.

(38) Commercial items. (A) Follow the
procedures at PGI 215.403-1(c)(3)(A) for
pricing commercial items.

(B) By November 30th of each year,
departments and agencies shall provide
a report to the Director, Defense Pro-
curement and Acquisition Policy
(DPAP), ATTN: DPAP/CPIC, of all con-
tracting officer determinations that
commercial item exceptions apply
under FAR 15.403-1(b)(3), during the
previous fiscal year, for any contract,
subcontract, or modification expected
to have a value of $15,000,000 or more.
See PGI 215.403-1(c)(3)(B) for the format
and guidance for the report. The Direc-
tor, DPAP, will submit a consolidated
report to the congressional defense
committees.

(4) Waivers. (A) The head of the con-
tracting activity may, without power
of delegation, apply the exceptional
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circumstances authority when a deter-
mination is made that—

(I) The property or services cannot
reasonably be obtained under the con-
tract, subcontract, or modification,
without the granting of the waiver;

(2) The price can be determined to be
fair and reasonable without the sub-
mission of certified cost or pricing
data; and

(3) There are demonstrated benefits
to granting the waiver. Follow the pro-
cedures at PGI 215.403-1(c)(4)(A) for de-
termining when an exceptional case
waiver is appropriate, for approval of
such waivers, for partial waivers, and
for waivers applicable to unpriced sup-
plies or services.

(B) By November 30th of each year,
departments and agencies shall provide
a report to the Director, DPAP, ATTN:
DPAP/CPIC, of all waivers granted
under FAR 15.403-1(b)(4), during the
previous fiscal year, for any contract,
subcontract, or modification expected
to have a value of $15,000,000 or more.
See PGI 215.403-1(c)(4)(B) for the format
and guidance for the report. The Direc-
tor, DPAP, will submit a consolidated
report to the congressional defense
committees.

(C) DoD has waived the requirement
for submission of certified cost or pric-
ing data for the Canadian Commercial
Corporation and its subcontractors
(but see 215.408(5) and 225.870-4(c)).

(D) DoD has waived certified cost or
pricing data requirements for nonprofit
organizations (including education in-
stitutions) on cost-reimbursement-no-
fee contracts. The contracting officer
shall require—

(I) Submission of data other than
certified cost or pricing data to the ex-
tent necessary to determine reason-
ableness and cost realism; and

(2) Certified cost or pricing data from
subcontractors that are not nonprofit
organizations when the subcontractor’s
proposal exceeds the certified cost or
pricing data threshold at FAR 15.403-
4(a)(1).

[63 FR 55040, Oct. 14, 1998, as amended at 71
FR 69493, Dec. 1, 2006; 72 FR 30278, May 31,
2007; 76 FR 58137, Sept. 20, 2011; 77 FR 39139,
June 29, 2012; 77 FR 43472, July 24, 2012; 77 FR
52253, Aug. 29, 2012; 77 FR 76937, 76939, Dec. 31,
2012; 78 FR 13543, Feb. 28, 2013]
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215.403-3 Requiring data other than
certified cost or pricing data.

Follow the procedures at PGI 215.403—
3.

[72 FR 30278, May 31, 2007, as amended at 77
FR 76940, Dec. 31, 2012]

215.404 Proposal analysis.

215.404-1 Proposal
niques.

(1) Follow the procedures at PGI
215.404-1 for proposal analysis.

(2) For spare parts or support equip-
ment, perform an analysis of—

(i) Those line items where the pro-
posed price exceeds by 25 percent or
more the lowest price the Government
has paid within the most recent 12-
month period based on reasonably
available data;

(ii) Those line items where a com-
parison of the item description and the
proposal price indicates a potential for
overpricing;

(iii) Significant high-dollar-value
items. If there are no obvious high-dol-
lar-value items, include an analysis of
a random sample of items; and

(iv) A random sample of the remain-
ing low-dollar value items. Sample size
may be determined by subjective judg-
ment, e.g., experience with the offeror
and the reliability of its estimating
and accounting systems.

[63 FR 55040, Oct. 14, 1998, as amended at 71
FR 69494, Dec. 1, 2006; 72 FR 30278, May 31,
2007; 77 FR 76940, Dec. 31, 2012]

analysis tech-

215.404-2 Data to support proposal
analysis.
See PGI 215.404-2 for guidance on ob-
taining field pricing or audit assist-
ance.

[71 FR 69494, Dec. 1, 2006]

215.404-3 Subcontract pricing consid-
erations.
Follow the procedures at PGI 215.404—
3 when reviewing a subcontractor’s
proposal.

[71 FR 69494, Dec. 1, 2006]

215.404-4 Profit.

(b) Policy. (1) Contracting officers
shall use a structured approach for de-
veloping a prenegotiation profit or fee
objective on any negotiated contract

90

48 CFR Ch. 2 (10-1-13 Edition)

action when certified cost or pricing
data is obtained, except for cost-plus-
award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or con-
tracts with Federally Funded Research
and Development Centers (FFRDCs)
(see 215.404-75). There are three struc-
tured approaches—

(A) The weighted guidelines method;

(B) The modified weighted guidelines
method; and

(C) An alternate structured approach.

(c) Contracting officer responsibilities.
(1) Also, do not perform a profit anal-
ysis when assessing cost realism in
competitive acquisitions.

(2) When wusing a structured ap-
proach, the contracting officer—

(A) Shall use the weighted guidelines
method (see 215.404-71), except as pro-
vided in paragraphs (¢)(2)(B) and
(¢)(2)(C) of this subsection.

(B) Shall use the modified weighted
guidelines method (see 215.404-72) on
contract actions with nonprofit organi-
zations other than FFRDCs.

(C) May use an alternate structured
approach (see 215.404-73) when—

(1) The contract action is—

(i) At or below the certified cost or
pricing data threshold (see FAR 15.403-
4(a)(1));

(i1) For architect-engineer or con-
struction work;

(711) Primarily for delivery of mate-
rial from subcontractors; or

(iv) A termination settlement; or

(2) The weighted guidelines method
does not produce a reasonable overall
profit objective and the head of the
contracting activity approves use of
the alternate approach in writing.

(D) Shall use the weighted guidelines
method to establish a basic profit rate
under a formula-type pricing agree-
ment, and may then use the basic rate
on all actions under the agreement,
provided that conditions affecting prof-
it do not change.

(E) Shall document the profit anal-
ysis in the contract file.

(5) Although specific agreement on
the applied weights or values for indi-
vidual profit factors shall not be at-
tempted, the contracting officer may
encourage the contractor to—

(A) Present the details of its pro-
posed profit amounts in the weighted
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guidelines format or similar structured
approached; and

(B) Use the weighted guidelines
method in developing profit objectives
for negotiated subcontracts.

(6) The contracting officer must also
verify that relevant variables have not
materially changed (e.g., performance
risk, interest rates, progress payment
rates, distribution of facilities capital).

(d) Profit-analysis factors—(1) Common
factors. The common factors are em-
bodied in the DoD structured ap-
proaches and need not be further con-
sidered by the contracting officer.

[63 FR 55040, Oct. 14, 1998, as amended at 63
FR 63799, Nov. 17, 1998; 656 FR 77829, Dec. 13,
2000; 66 FR 49863, Oct. 1, 2001; 71 FR 69494,
Dec. 1, 2006; 77 FR 76940, Dec. 31, 2012]

215.404-70 DD Form 1547, Record of
Weighted Guidelines Method Appli-
cation.

Follow the procedures at PGI 215.404-
70 for use of DD Form 1547 whenever a
structured approach to profit analysis
is required.

[71 FR 69494, Dec. 1, 2006]

215.404-71 Weighted guidelines meth-
od.

215.404-71-1 General.

(a) The weighted guidelines method
focuses on four profit factors—

(1) Performance risk;

(2) Contract type risk;

(3) Facilities capital employed; and

(4) Cost efficiency.

(b) The contracting officer assigns
values to each profit factor; the value

215.404-71-2

multiplied by the base results in the
profit objective for that factor. Except
for the cost efficiency special factor,
each profit factor has a normal value
and a designated range of values. The
normal value is representative of aver-
age conditions on the prospective con-
tract when compared to all goods and
services acquired by DoD. The des-
ignated range provides values based on
above normal or below normal condi-
tions. In the price negotiation docu-
mentation, the contracting officer need
not explain assignment of the normal
value, but should address conditions
that justify assignment of other than
the normal value. The cost efficiency
special factor has no normal value. The
contracting officer shall exercise sound
business judgment in selecting a value
when this special factor is used (see
215.404-71-5).

[67 FR 20689, Apr. 26, 2002]

215.404-71-2 Performance risk.

(a) Description. This profit factor ad-
dresses the contractor’s degree of risk
in fulfilling the contract requirements.
The factor consists of two parts:

(1) Technical—the technical uncer-
tainties of performance.

(2) Management/cost control—the de-
gree of management effort necessary—

(i) To ensure that contract require-
ments are met; and

(ii) To reduce and control costs.

(b) Determination. The following ex-
tract from the DD Form 1547 is anno-
tated to describe the process.

ltem Contractor risk factors sz&%ﬂﬁg Asvsaiﬁjled Base (item 20) | Profit objective
21 .. | Technical ........... (1) ) N/A N/A
22 .. | Management/Cost Control (1) ) N/A N/A
23 .. | Performance Risk (Composite) N/A (3) (4) (5)

(1) Assign a weight (percentage) to
each element according to its input to
the total performance risk. The total
of the two weights equals 100 percent.

(2) Select a value for each element
from the list in paragraph (c¢) of this

subsection using the evaluation cri-
teria in paragraphs (d) and (e) of this
subsection.

(3) Compute the composite as shown
in the following example:

Assigned Assigned Weighted

weighting value value

(percent) (percent) (percent)
TECINICAI .....oviiiii s 60 5.0 3.0
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Assigned Assigned Weighted

weighting value value

(percent) (percent) (percent)
Management/Cost CONIOI .........cccuruiriruiiiiicereee et 40 4.0 1.6
Composite Value RSSO PO UORPPPSPI 100 | o 4.6

(4) Insert the amount from Block 20
of the DD Form 1547. Block 20 is total
contract costs, excluding facilities cap-
ital cost of money.

(6) Multiply (3) by (4).

(¢c) Values: Normal and designated
ranges.
Normal :
value | Designated
(percent) g
Standard ... 5|3%to 7%
Technology | 9| 7% to 11%

(1) Standard. The standard designated
range should apply to most contracts.

(2) Technology incentive. For the tech-
nical factor only, contracting officers
may use the technology incentive
range for acquisitions that include de-
velopment, production, or application
of innovative new technologies. The
technology incentive range does not
apply to efforts restricted to studies,
analyses, or demonstrations that have
a technical report as their primary de-
liverable.

(d) Evaluation criteria for technical. (1)
Review the contract requirements and
focus on the critical performance ele-
ments in the statement of work or
specifications. Factors to consider in-
clude—

(i) Technology being applied or devel-
oped by the contractor;

(ii) Technical complexity;

(iii) Program maturity;

(iv) Performance specifications and
tolerances;

(v) Delivery schedule; and

(vi) Extent of a warranty or guar-
antee.

(2) Above normal conditions. (i) The
contracting officer may assign a higher
than normal value in those cases where
there is a substantial technical risk.
Indicators are—

(A) Items are being manufactured
using specifications with stringent tol-
erance limits;

(B) The efforts require highly skilled
personnel or require the use of state-of-
the-art machinery;
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(C) The services and analytical ef-
forts are extremely important to the
Government and must be performed to
exacting standards;

(D) The contractor’s independent de-
velopment and investment has reduced
the Government’s risk or cost;

(E) The contractor has accepted an
accelerated delivery schedule to meet
DoD requirements; or

(F) The contractor has assumed addi-
tional risk through warranty provi-
sions.

(ii) Extremely complex, vital efforts
to overcome difficult technical obsta-
cles that require personnel with excep-
tional abilities, experience, and profes-
sional credentials may justify a value
significantly above normal.

(iii) The following may justify a max-
imum value—

(A) Development or initial produc-
tion of a new item, particularly if per-
formance or quality specifications are
tight; or

(B) A high degree of development or
production concurrency.

(3) Below mormal conditions. (i) The
contracting officer may assign a lower
than normal value in those cases where
the technical risk is low. Indicators
are—

(A) Requirements are relatively sim-
ple;

(B) Technology is not complex;

(C) Efforts do not require highly
skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort
or a repetitive type acquisition.

(ii) The contracting officer may as-
sign a value significantly below normal
for—

(A) Routine services;

(B) Production of simple items;

(C) Rote entry or routine integration
of Government-furnished information;
or

(D) Simple operations with Govern-
ment-furnished property.
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(4) Technology incentive range. (i) The
contracting officer may assign values
within the technology incentive range
when contract performance includes
the introduction of new, significant
technological innovation. Use the tech-
nology incentive range only for the
most innovative contract efforts. Inno-
vation may be in the form of—

(A) Development or application of
new technology that fundamentally
changes the characteristics of an exist-
ing product or system and that results
in increased technical performance,
improved reliability, or reduced costs;
or

(B) New products or systems that
contain significant technological ad-
vances over the products or systems
they are replacing.

(ii) When selecting a value within the
technology incentive range, the con-
tracting officer should consider the rel-
ative value of the proposed innovation
to the acquisition as a whole. When the
innovation represents a minor benefit,
the contracting officer should consider
using values less than the norm. For
innovative efforts that will have a
major positive impact on the product
or program, the contracting officer
may use values above the norm.

(e) Evaluation criteria for management/
cost control. (1) The contracting officer
should evaluate—

(i) The contractor’s management and
internal control systems using con-
tracting office data, information and
reviews made by field contract admin-
istration offices or other DoD field of-
fices;

(ii) The management involvement ex-
pected on the prospective contract ac-
tion;

(iii) The degree of cost mix as an in-
dication of the types of resources ap-
plied and value added by the con-
tractor;

(iv) The contractor’s support of Fed-
eral socioeconomic programs;

(v) The expected reliability of the
contractor’s cost estimates (including
the contractor’s cost estimating sys-
tem);

(vi) The adequacy of the contractor’s
management approach to controlling
cost and schedule; and

(vii) Any other factors that affect the
contractor’s ability to meet the cost
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targets (e.g., foreign currency exchange
rates and inflation rates).

(2) Above mnormal conditions. (i) The
contracting officer may assign a higher
than normal value when there is a high
degree of management effort. Indica-
tors of this are—

(A) The contractor’s value added is
both considerable and reasonably dif-
ficult;

(B) The effort involves a high degree
of integration or coordination;

(C) The contractor has a good record
of past performance;

(D) The contractor has a substantial
record of active participation in Fed-
eral socioeconomic programs;

(E) The contractor provides fully doc-
umented and reliable cost estimates;

(F) The contractor makes appro-
priate make-or-buy decisions; or

(G) The contractor has a proven
record of cost tracking and control.

(ii) The contracting officer may jus-
tify a maximum value when the ef-
fort—

(A) Requires large scale integration
of the most complex nature;

(B) Involves major international ac-
tivities with significant management
coordination (e.g., offsets with foreign
vendors); or

(C) Has critically important mile-
stones.

(3) Below mnormal conditions. (i) The
contracting officer may assign a lower
than normal value when the manage-
ment effort is minimal. Indicators of
this are—

(A) The program is mature and many
end item deliveries have been made;

(B) The contractor adds minimal
value to an item;

(C) The efforts are routine and re-
quire minimal supervision;

(D) The contractor provides poor
quality, untimely proposals;

(E) The contractor fails to provide an
adequate analysis of subcontractor
costs;

(F) The contractor does not cooper-
ate in the evaluation and negotiation
of the proposal;

(G) The contractor’s cost estimating
system is marginal;

(H) The contractor has made minimal
effort to initiate cost reduction pro-
grams;
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(I) The contractor’s cost proposal is
inadequate;

(J) The contractor has a record of
cost overruns or another indication of
unreliable cost estimates and lack of
cost control; or

(K) The contractor has a poor record
of past performance.

(ii) The following may justify a value
significantly below normal—

(A) Reviews performed by the field
contract administration offices dis-
close unsatisfactory management and
internal control systems (e.g., quality
assurance, property control, safety, se-
curity); or

(B) The effort requires an unusually
low degree of management involve-
ment.

[67 FR 20689, Apr. 26, 2002, as amended at 67
FR 49254, July 30, 2002; 78 FR 13543, Feb. 28,
2013]

48 CFR Ch. 2 (10-1-13 Edition)

215.404-71-3 Contract type risk and
working capital adjustment.

(a) Description. The contract type
risk factor focuses on the degree of
cost risk accepted by the contractor
under varying contract types. The
working capital adjustment is an ad-
justment added to the profit objective
for contract type risk. It only applies
to fixed-price contracts that provide
for progress payments. Though it uses
a formula approach, it is not intended
to be an exact calculation of the cost of
working capital. Its purpose is to give
general recognition to the contractor’s
cost of working capital under varying
contract circumstances, financing poli-
cies, and the economic environment.

(b) Determination. The following ex-
tract from the DD 1547 is annotated to
explain the process.

Assigned value Base (item 20) Profit objective

ltem Contractor risk factors
24, i CONTRACT type risk ........
Cost financed
25, e WORKING capital (4) ........ (5)

(1) @) (3)
Length factor Interest rate
(6) (7) (8)

(1) Select a value from the list of
contract types in paragraph (c) of this
subsection using the evaluation cri-
teria in paragraph (d) of this sub-
section.

(2) Insert the amount from Block 20,
i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when
the prospective contract is a fixed-
price contract containing provisions

(6) Insert the appropriate figure from
paragraph (f) of this subsection.

(7) Use the interest rate established
by the Secretary of the Treasury (see
hitp://www.treasurydirect.gov/govt/rates/
teir/teir  opdirsemi.htm). Do not use any
other interest rate.

(8) Multiply (56) by (6) by (7). This is
the working capital adjustment. It
shall not exceed 4 percent of the con-
tract costs in Block 20.

for progress payments. (¢) Values: Normal and designated
(5) Insert the amount computed per Tanges.
paragraph (e) of this subsection.
Normal Designated
Contract type Notes value range
(percent) (percent)
Firm-fixed-price, no financing (1) 5.0 4 to 6.
Firm-fixed-price, with performance-based payments ...........c.ccceeoereeiienneneicnienns (6) 4.0 25t05.5
Firm-fixed-price, with progress payments ... s (2) 3.0 2to 4.
Fixed-price incentive, no financing ............ (1) 3.0 2to 4.
Fixed-price incentive, with performance-based payments (6) 2.0 0.5 to 3.5.
Fixed-price with redetermination provision (B) | v | s
Fixed-price incentive, with progress payments ...........cccecevenirenecieeseneneseeseneees 2) 1.0 Oto2
Cost-plus-incentive-free ......... RSOOSR UPTRT PRSPPIt (4) 1.0 Oto2
Cost-plus-fixed-fee e (4) 0.5 Oto1
Time-and-materials (including overhaul contracts priced on time-and-materials
basis) ....ccceceee e (5) 0.5 Oto1
Labor-hour ......... FE OO SO O U PUPTOPTPRRORROIRY (5) 0.5 Oto1
Firm-fixed-price, level-of-effort ... (5) 0.5 Oto1
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(1) ““No financing’ means either that
the contract does not provide progress
payments or performance-based pay-
ments, or that the contract provides
them only on a limited basis, such as
financing of first articles. Do not com-
pute a working capital adjustment.

(2) When the contract contains provi-
sions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning prof-
it values, treat a fixed-price contract
with redetermination provisions as if it
were a fixed-price incentive contract
with below normal conditions.

(4) Cost-plus contracts shall not re-
ceive the working capital adjustment.

(6) These types of contracts are con-
sidered cost-plus-fixed-fee contracts for
the purposes of assigning profit values.
They shall not receive the working
capital adjustment in Block 25. How-
ever, they may receive higher than
normal values within the designated
range to the extent that portions of
cost are fixed.

(6) When the contract contains provi-
sions for performance-based payments,
do not compute a working capital ad-
justment.

(d) Ewvaluation criteria—(1) General.
The contracting officer should consider
elements that affect contract type risk
such as—

(i) Length of contract;

(i1) Adequacy of cost data for projec-
tions;

(iii) Economic environment;

(iv) Nature and extent of subcon-
tracted activity;

(v) Protection provided to the con-
tractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines con-
tained in incentive provisions;

(vii) Risks associated with contracts
for foreign military sales (FMS) that
are not funded by U.S. appropriations;
and

(viii) When the contract contains
provisions for performance-based pay-
ments—

(A) The frequency of payments;

(B) The total amount of payments
compared to the maximum allowable
amount specified at FAR 32.1004(b)(2);
and

(C) The risk of the payment schedule
to the contractor.
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(2) Mandatory. The contracting offi-
cer shall assess the extent to which
costs have been incurred prior to the
definitization of the contract action
(also see 217.7404-6(a) and 243.204-70-6).
The assessment shall include any re-
duced contractor risk on both the con-
tract before definitization and the re-
maining portion of the contract. When
costs have been incurred prior to
definitization, generally regard the
contract type risk to be in the low end
of the designated range. If a substan-
tial portion of the costs have been in-
curred prior to definitization, the con-
tracting officer may assign a value as
low as 0 percent, regardless of contract
type.

(3) Above normal conditions. The con-
tracting officer may assign a higher
than normal value when there is sub-
stantial contract type risk. Indicators
of this are—

(i) Efforts where there is minimal
cost history;

(ii) Long-term contracts without pro-
visions protecting the contractor, par-
ticularly when there is considerable
economic uncertainty;

(iii) Incentive provisions (e.g., cost
and performance incentives) that place
a high degree of risk on the contractor;

(iv) FMS sales (other than those
under DoD cooperative logistics sup-
port arrangements or those made from
U.S. Government inventories or stocks)
where the contractor can demonstrate
that there are substantial risks above
those normally present in DoD con-
tracts for similar items; or

(v) An aggressive performance-based
payment schedule that increases risk.

(4) Below normal conditions. The con-
tracting officer may assign a lower
than normal value when the contract
type risk is low. Indicators of this
are—

(i) Very mature product line with ex-
tensive cost history;

(ii) Relative short-term contracts;

(iii) Contractual provisions that sub-
stantially reduce the contractor’s risk;

(iv) Incentive provisions that place a
low degree of risk on the contractor;

(v) Performance-based payments to-
taling the maximum allowable
amount(s) specified at FAR
32.1004(b)(2); or
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(vi) A performance-based payment
schedule that is routine with minimal
risk.

(e) Costs financed. (1) Costs financed
equal total costs multiplied by the por-
tion (percent) of costs financed by the
contractor.

(2) Total costs equal Block 20 (i.e., all
allowable costs excluding facilities
capital cost of money), reduced as ap-
propriate when—

(i) The contractor has little cash in-
vestment (e.g., subcontractor progress
payments liquidated late in period of
performance);

(ii) Some costs are covered by special
financing provisions, such as advance
payments; or

(iii) The contract is multiyear and
there are special funding arrange-
ments.

(3) The portion that the contractor
finances is generally the portion not
covered by progress payments, i.e., 100
percent minus the customary progress
payment rate (see FAR 32.501). For ex-
ample, if a contractor receives progress
payments at 80 percent, the portion
that the contractor finances is 20 per-
cent. On contracts that provide
progress payments to small businesses,
use the customary progress payment
rate for large businesses.

(f) Contract length factor. (1) This is
the period of time that the contractor
has a working capital investment in
the contract. It—

(i) Is based on the time necessary for
the contractor to complete the sub-
stantive portion of the work;

(ii) Is not necessarily the period of
time between contract award and final
delivery (or final payment), as periods
of minimal effort should be excluded;

(iii) Should not include periods of
performance contained in option provi-
sions; and

(iv) Should not, for multiyear con-
tracts, include periods of performance
beyond that required to complete the
initial program year’s requirements.

(2) The contracting officer—

(i) Should use the following table to
select the contract length factor;

(ii) Should develop a weighted aver-
age contract length when the contract
has multiple deliveries; and
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(iii) May use sampling techniques
provided they produce a representative
result.

TABLE
Period to perform substantive portion (in Contract length
months) factor

21 or less .40
221027 .. .65
281033 .. .90
341039 .. 1.15
40to 45 .. 1.40
46 to 51 .. 1.65
5210 57 .. 1.90
58 to 63 .. 2.15
64 to 69 .. 2.40
70t0 75 .. 2.65
76 or more 2.90

(3) Example: A prospective contract
has a performance period of 40 months
with end items being delivered in the
34th, 36th, 38th, and 40th months of the
contract. The average period is 37
months and the contract length factor
is 1.15.

[63 FR 55040, Oct. 14, 1998, as amended at 64
FR 61032, Nov. 9, 1999; 66 FR 63335, Dec. 6,
2001; 67 FR 20691, Apr. 26, 2002; 67 FR 49255,
July 30, 2002; 72 FR 14239, Mar. 27, 2007; 75 FR
48277, Aug. 10, 2010]

215.404-71-4 Facilities
ployed.

(a) Description. This factor focuses on
encouraging and rewarding capital in-
vestment in facilities that benefit DoD.
It recognizes both the facilities capital
that the contractor will employ in con-
tract performance and the contractor’s
commitment to improving produc-
tivity.

(b) Contract facilities capital estimates.
The contracting officer shall estimate
the facilities capital cost of money and
capital employed using—

(1) An analysis of the appropriate
Forms CASB-CMF and cost of money
factors (48 CFR 9904.414 and FAR 31.205-
10); and

(2) DD Form 1861, Contract Facilities
Capital Cost of Money.

(c) Use of DD Form 1861. See PGI
215.404-71-4(c) for obtaining field pric-
ing support for preparing DD Form
1861.

(1) Purpose. The DD Form 1861 pro-
vides a means of linking the Form
CASB-CMF and DD Form 1547, Record
of Weighted Guidelines Application.
It—

capital em-
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(i) Enables the contracting officer to
differentiate profit objectives for var-
ious types of assets (land, buildings,
equipment). The procedure is similar
to applying overhead rates to appro-
priate overhead allocation bases to de-
termine contract overhead costs.

(ii) Is designed to record and compute
the contract facilities capital cost of
money and capital employed which is
carried forward to DD Form 1547.

(2) Completion instructions. Complete a
DD Form 1861 only after evaluating the
contractor’s cost proposal, establishing
cost of money factors, and establishing
a prenegotiation objective on cost.
Complete the form as follows:

(i) List overhead pools and direct-
charging service centers (if used) in the
same structure as they appear on the
contractor’s cost proposal and Form
CASB-CMF. The structure and alloca-
tion base units-of-measure must be
compatible on all three displays.

(ii) Extract appropriate contract
overhead allocation base data, by year,
from the evaluated cost breakdown or
prenegotiation cost objective and list
against each overhead pool and direct-
charging service center.

(iii) Multiply each allocation base by
its corresponding cost of money factor
to get the facilities capital cost of
money estimated to be incurred each
year. The sum of these products rep-
resents the estimated contract facili-
ties capital cost of money for the
year’s effort.

215.404-71-4

(iv) Total contract facilities cost of
money is the sum of the yearly
amounts.

(v) Since the facilities capital cost of
money factors reflect the applicable
cost of money rate in Column 1 of
Form CASB-CMF, divide the contract
cost of money by that same rate to de-
termine the contract facilities capital
employed.

(d) Preaward facilities capital applica-
tions. To establish cost and price objec-
tives, apply the facilities capital cost
of money and capital employed as fol-
lows:

(1) Cost of Money. (i) Cost Objective.
Use the imputed facilities capital cost
of money, with normal, booked costs,
to establish a cost objective or the tar-
get cost when structuring an incentive
type contract. Do not adjust target
costs established at the outset even
though actual cost of money rates be-
come available during the period of
contract performance.

(ii) Profit Objective. When measuring
the contractor’s effort for the purpose
of establishing a prenegotiation profit
objective, restrict the cost base to nor-
mal, booked costs. Do not include cost
of money as part of the cost base.

(2) Facilities Capital Employed. Assess
and weight the profit objective for risk
associated with facilities capital em-
ployed in accordance with the profit
guidelines at 215.404-71-4.

(e) Determination. The following ex-
tract from the DD Form 1547 has been
annotated to explain the process.

_ ) Assi A - I
Item Contractor facilities capital employed Svsa:ﬁ:;ed m;’lg;te 3 m Profit objective
Land ............ N/A (2 N/A
Buildings ....... N/A ) N/A
Equipment ..... (1) 2) (3)

(1) Select a value from the list in
paragraph (f) of this subsection using
the evaluation criteria in paragraph (g)
of this subsection.

(2) Use the allocated facilities capital
attributable to land, buildings, and
equipment, as derived in DD Form 1861,
Contract Facilities Capital Cost of
Money.

(i) In addition to the net book value
of facilities capital employed, consider
facilities capital that is part of a for-
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mal investment plan if the contractor
submits reasonable evidence that—

(A) Achievable benefits to DoD will
result from the investment; and

(B) The benefits of the investment
are included in the forward pricing
structure.

(ii) If the value of intracompany
transfers has been included in Block 20
at cost (i.e., excluding general and ad-
ministrative (G&A) expenses and prof-
it), add to the contractor’s allocated
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facilities capital, the allocated facili-
ties capital attributable to the build-
ings and equipment of those corporate
divisions supplying the intracompany
transfers. Do not make this addition if
the value of intracompany transfers
has been included in Block 20 at price
(i.e., including G&A expenses and prof-
it).

(3) Multiply (1) by (2).

(f) Values: Normal and designated
ranges. These are the normal values
and ranges. They apply to all situa-
tions.

Normal .
Asset type value De;%naeled
(percent) 9
Land ol NA
Buildings ol NA
Equipment . 175 10to 25

(g) Evaluation criteria. (1) In evalu-
ating facilities capital employed, the
contracting officer—

(i) Should relate the usefulness of the
facilities capital to the goods or serv-
ices being acquired under the prospec-
tive contract;

(ii) Should analyze the productivity
improvements and other anticipated
industrial base enhancing benefits re-
sulting from the facilities capital in-
vestment, including—

(A) The economic value of the facili-
ties capital, such as physical age,
undepreciated value, idleness, and ex-
pected contribution to future defense
needs; and

(B) The contractor’s level of invest-
ment in defense related facilities as
compared with the portion of the con-
tractor’s total business that is derived
from DoD; and

(iii) Should consider any contractual
provisions that reduce the contractor’s
risk of investment recovery, such as
termination protection clauses and
capital investment indemnification.

(2) Above mnormal conditions. (i) The
contracting officer may assign a higher
than normal value if the facilities cap-
ital investment has direct, identifiable,
and exceptional benefits. Indicators
are—

(A) New investments in state-of-the-
art technology that reduce acquisition
cost or yield other tangible benefits
such as improved product quality or
accelerated deliveries; or
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(B) Investments in new equipment for
research and development applications.

(ii) The contracting officer may as-
sign a value significantly above normal
when there are direct and measurable
benefits in efficiency and significantly
reduced acquisition costs on the effort
being priced. Maximum values apply
only to those cases where the benefits
of the facilities capital investment are
substantially above normal.

(3) Below mormal conditions. (i) The
contracting officer may assign a lower
than normal value if the facilities cap-
ital investment has little benefit to
DoD. Indicators are—

(A) Allocations of capital apply pre-
dominantly to commercial item lines;

(B) Investments are for such things
as furniture and fixtures, home or
group level administrative offices, cor-
porate aircraft and hangars, gym-
nasiums; or

(C) Facilities are old or extensively
idle.

(ii) The contracting officer may as-
sign a value significantly below normal
when a significant portion of defense
manufacturing is done in an environ-
ment characterized by outdated, ineffi-
cient, and labor-intensive capital
equipment.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20691, Apr. 26, 2002; 67 FR 49255, July 30,
2002; 71 FR 69494, Dec. 1, 2006; 72 FR 14239,
Mar. 27, 2007; 73 FR 70906, Nov. 24, 2008]

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an in-
centive for contractors to reduce costs.
To the extent that the contractor can
demonstrate cost reduction efforts that
benefit the pending contract, the con-
tracting officer may increase the
prenegotiation profit objective by an
amount not to exceed 4 percent of total
objective cost (Block 20 of the DD
Form 1547) to recognize these efforts
(Block 29).

(b) To determine if using this factor
is appropriate, the contracting officer
shall consider criteria, such as the fol-
lowing, to evaluate the benefit the con-
tractor’s cost reduction efforts will
have on the pending contract:

(1) The contractor’s participation in
Single Process Initiative improve-
ments;
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(2) Actual cost reductions achieved
on prior contracts;

(3) Reduction or elimination of ex-
cess or idle facilities;

(4) The contractor’s cost reduction
initiatives (e.g., competition advocacy
programs, technical insertion pro-
grams, obsolete parts control pro-
grams, spare parts pricing reform,
value engineering, outsourcing of func-
tions such as information technology).
Metrics developed by the contractor
such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct
and indirect costs) or other produc-
tivity measures may provide the basis
for assessing the effectiveness of the
contractor’s cost reduction initiatives
over time;

(5) The contractor’s adoption of proc-
ess improvements to reduce costs;

(6) Subcontractor cost reduction ef-
forts;

(7) The contractor’s effective incor-
poration of commercial items and proc-
esses; or

(8) The contractor’s investment in
new facilities when such investments
contribute to better asset utilization
or improved productivity.

(c) When selecting the percentage to
use for this special factor, the con-
tracting officer has maximum flexi-
bility in determining the best way to
evaluate the benefit the contractor’s
cost reduction efforts will have on the
pending contract. However, the con-
tracting officer shall consider the im-
pact that quantity differences, learn-
ing, changes in scope, and economic
factors such as inflation and deflation
will have on cost reduction.

[67 FR 20692, Apr. 26, 2002, as amended at 67
FR 49255, July 30, 2002]

215.404-72 Modified weighted guide-
lines method for nonprofit organi-
zations other than FFRDCs.

(a) Definition. As used in this subpart,
a nonprofit organization is a business
entity—

(1) That operates exclusively for
charitable, scientific, or educational
purposes;

(2) Whose earnings do not benefit any
private shareholder or individual;

(3) Whose activities do not involve in-
fluencing legislation or political cam-
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paigning for any candidate for public
office; and

(4) That is exempted from Federal in-
come taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that
are entities that have been identified
by the Secretary of Defense or a Sec-
retary of a Department as receiving
sustaining support on a cost-plus-fixed-
fee basis from a particular DoD depart-
ment or agency, compute a fee objec-
tive for covered actions using the
weighted guidelines method in 215.404-
71, with the following modifications:

(1) Modifications to performance risk
(Blocks 21-23 of the DD Form 1547). (i) If
the contracting officer assigns a value
from the standard designated range
(see 215.404-71-2(c)), reduce the fee ob-
jective by an amount equal to 1 percent
of the costs in Block 20 of the DD Form
1547. Show the net (reduced) amount on
the DD Form 1547.

(ii) Do not assign a value from the
technology incentive designated range.

(2) Modifications to contract type risk
(Block 24 of the DD Form 1547). Use a
designated range of —1 percent to 0
percent instead of the values in 215.404—
71-3. There is no normal value.

(c) For all other nonprofit organiza-
tions except FFRDCs, compute a fee
objective for covered actions using the
weighted guidelines method in 215.404-
71, modified as described in paragraph
(b)(1) of this subsection.

[63 FR 63799, Nov. 17, 1998, as amended at 65
FR 77831, Dec. 13, 2000; 67 FR 20692, Apr. 26,
2002; 67 FR 49255, July 30, 2002]

215.404-73 Alternate
proaches.

(a) The contracting officer may use
an alternate structured approach under
215.404-4(c).

(b) The contracting officer may de-
sign the structure of the alternate, but
it shall include—

(1) Consideration of the three basic
components of profit—performance
risk, contract type risk (including
working capital), and facilities capital
employed. However, the contracting of-
ficer is not required to complete
Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of
money.

structured ap-
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(i) The contracting officer shall re-
duce the overall prenegotiation profit
objective by the amount of facilities
capital cost of money under Cost Ac-
counting Standard (CAS) 414, Cost of
Money as an Element of the Cost of Fa-
cilities Capital (48 CFR 9904.414). Cost
of money under CAS 417, Cost of Money
as an Element of the Cost of Capital
Assets Under Construction (48 CFR
9904.417), should not be used to reduce
the overall prenegotiation profit objec-
tive. The profit amount in the negotia-
tion summary of the DD Form 1547
must be net of the offset.

(ii) This adjustment is needed for the
following reason: The values of the
profit factors used in the weighted
guidelines method were adjusted to
recognize the shift in facilities capital
cost of money from an element of prof-
it to an element of contract cost (see
FAR 31.205-10) and reductions were
made directly to the profit factors for
performance risk. In order to ensure
that this policy is applied to all DoD
contracts that allow facilities capital
cost of money, similar adjustments
shall be made to contracts that use al-
ternate structured approaches.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20692, Apr. 26, 2002; 71 FR 69494, Dec. 1,
2006]

215.404-74 Fee requirements for cost-
plus-award-fee contracts.

In developing a fee objective for cost-

plus-award-fee contracts, the con-
tracting officer shall—
(a) Follow the guidance in FAR

16.405-2 and 216.405-2;

(b) Not use the weighted guidelines
method or alternate structured ap-
proach;

(c) Apply the offset policy in 215.404—
73(b)(2) for facilities capital cost of
money, i.e., reduce the base fee by the
amount of facilities capital cost of
money; and

(d) Not complete a DD Form 1547.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20692, Apr. 26, 2002]

215.404-75 Fee for

FFRDCs.

For nonprofit organizations that are
FFRDCs, the contracting officer—

requirements

48 CFR Ch. 2 (10-1-13 Edition)

(a) Should consider whether any fee
is appropriate. Considerations shall in-
clude the FFRDC’s—

(1) Proportion of retained earnings
(as established under generally accept-
ed accounting methods) that relates to
DoD contracted effort;

(2) Facilities capital
plans;

(3) Working capital funding as as-
sessed on operating cycle cash needs;
and

(4) Provision for funding unreim-
bursed costs deemed ordinary and nec-
essary to the FFRDC.

(b) Shall, when a fee is considered ap-
propriate, establish the fee objective in
accordance with FFRDC fee policies in
the DoD FFRDC Management Plan.

(c) Shall not use the weighted guide-
lines method or an alternate struc-
tured approach.

acquisition

[63 FR 63800, Nov. 17, 1998]

215.404-76 Reporting profit and fee
statistics.
Follow the procedures at PGI 215.404—
76 for reporting profit and fee statis-
tics.

[71 FR 69494, Dec. 1, 2006]

215.406-1 Prenegotiation objectives.

Follow the procedures at PGI 215.406—
1 for establishing prenegotiation objec-
tives.

[71 FR 69494, Dec. 1, 2006]

215.406-3 Documenting the negotia-
tion.

Follow the procedures at PGI 215.406—
3 for documenting the negotiation and
uploading sole source business clear-
ance documentation into the Contract
Business Analysis Repository.

[78 FR 21850, Apr. 12, 2013]

215.407-2 Make-or-buy programs.

(a) General. See PGI 215.407-2 for
guidance on factors to consider when
deciding whether to request a make-or-
buy plan and for factors to consider
when evaluating make-or-buy plan sub-
missions.
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(e) Program requirements—(1) Items and
work included. The minimum dollar
amount is $1.5 million.

[63 FR 55040, Oct. 14, 1998, as amended at 75
FR 45073, Aug. 2, 2010; 76 FR 76319, Dec. 17,
2011]

215.407-3 Forward pricing rate agree-
ments.

(b)(i) Use forward pricing rate agree-
ment (FPRA) rates when such rates are
available, unless waived on a case-by-
case basis by the head of the con-
tracting activity.

(ii) Advise the ACO of each case
waived.

(iii) Contact the ACO for questions
on FPRAs or recommended rates.

215.407-4 Should-cost review.

See PGI 215.407-4 for guidance on de-
termining whether to perform a pro-
gram or overhead should-cost review.

[71 FR 69495, Dec. 1, 2006]
215.407-5 Estimating systems.

215.407-5-70 Disclosure, maintenance,
and review requirements.

(a) Definitions. (1) Acceptable esti-
mating system is defined in the clause at
252.215-7002, Cost Estimating System
Requirements.

(2) Contractor means a business unit
as defined in FAR 2.101.

(38) Estimating system is as defined in
the clause at 252.215-7002, Cost Esti-
mating System Requirements.

(4) Significant deficiency is defined in
the clause at 252.215-7002, Cost Esti-
mating System Requirements.

(b) Applicability. (1) DoD policy is
that all contractors have acceptable es-
timating systems that consistently
produce well-supported proposals that
are acceptable as a basis for negotia-
tion of fair and reasonable prices.

(2) A large business contractor is sub-
ject to estimating system disclosure,
maintenance, and review requirements
if—

(i) In its preceding fiscal year, the
contractor received DoD prime con-
tracts or subcontracts totaling $50 mil-
lion or more for which certified cost or
pricing data were required; or

(ii) In its preceding fiscal year, the
contractor received DoD prime con-
tracts or subcontracts totaling $10 mil-

215.407-5-70

lion or more (but less than $50 million)
for which certified cost or pricing data
were required and the contracting offi-
cer, with concurrence or at the request
of the ACO, determines it to be in the
best interest of the Government (e.g.,
significant estimating problems are be-
lieved to exist or the contractor’s sales
are predominantly Government).

(c) Policy. (1) The contracting officer
shall—

(i) Through use of the clause at
252.215-7002, Cost Estimating System
Requirements, apply the disclosure,
maintenance, and review requirements
to large business contractors meeting
the criteria in paragraph (b)(2)(i) of
this section;

(ii) Consider whether to apply the
disclosure, maintenance, and review re-
quirements to large business contrac-
tors under paragraph (b)(2)(ii) of this
section; and

(iii) Not apply the disclosure, main-
tenance, and review requirements to
other than large business contractors.

(2) The cognizant contracting officer,
in consultation with the auditor, for
contractors subject to paragraph (b)(2)
of this section, shall—

(i) Determine the acceptability of the
disclosure and approve or disapprove
the system: and

(ii) Pursue correction of any defi-
ciencies.

(3) The auditor conducts estimating
system reviews.

(4) An acceptable system shall pro-
vide for the use of appropriate source
data, utilize sound estimating tech-
niques and good judgment, maintain a
consistent approach, and adhere to es-
tablished policies and procedures.

(5) In evaluating the acceptability of
a contractor’s estimating system, the
contracting officer, in consultation
with the auditor, shall determine
whether the contractor’s estimating
system complies with the system cri-
teria for an acceptable estimating sys-
tem as prescribed in the clause at
252.215-7002, Cost Estimating System
Requirements.

(d) Disposition of findings—(1) Report-
ing of findings. The auditor shall docu-
ment findings and recommendations in
a report to the contracting officer. If
the auditor identifies any significant
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estimating system deficiencies, the re-
port shall describe the deficiencies in
sufficient detail to allow the con-
tracting officer to understand the defi-
ciencies.

(2) Initial determination. (i) The con-
tracting officer shall review all find-
ings and recommendations and, if there
are no significant deficiencies, shall
promptly notify the contractor, in
writing, that the contractor’s esti-
mating system is acceptable and ap-
proved; or

(ii) If the contracting officer finds
that there are one or more significant
deficiencies (as defined in the clause at
252.215-7002, Cost Estimating System
Requirements) due to the contractor’s
failure to meet one or more of the esti-
mating system criteria in the clause at
252.215-7002, the contracting officer
shall—

(A) Promptly make an initial written
determination on any significant defi-
ciencies and notify the contractor, in
writing, providing a description of each
significant deficiency in sufficient de-
tail to allow the contractor to under-
stand the deficiency;

(B) Request the contractor to re-
spond in writing to the initial deter-
mination within 30 days; and

(C) Promptly evaluate the contrac-
tor’s responses to the initial deter-
mination, in consultation with the
auditor or functional specialist, and
make a final determination.

(3) Final determination. (i) The con-
tracting officer shall make a final de-
termination and notify the contractor
in writing that—

(A) The contractor’s estimating sys-
tem is acceptable and approved, and no
significant deficiencies remain, or

(B) Significant deficiencies remain.
The notice shall identify any remain-
ing significant deficiencies, and indi-
cate the adequacy of any proposed or
completed corrective action. The con-
tracting officer shall—

(I) Request that the contractor, with-
in 45 days of receipt of the final deter-
mination, either correct the defi-
ciencies or submit an acceptable cor-
rective action plan showing milestones
and actions to eliminate the defi-
ciencies;

(2) Disapprove the system in accord-
ance with the clause at 252.215-7002,

48 CFR Ch. 2 (10-1-13 Edition)

Cost Estimating System Requirements;
and

(3) Withhold payments in accordance
with the clause at 252.242-7005, Con-
tractor Business Systems, if the clause
is included in the contract.

(ii) Follow the procedures relating to
monitoring a contractor’s corrective
action and the correction of significant
deficiencies in PGI 215.407-5-70(e).

(e) System approval. The contracting
officer shall promptly approve a pre-
viously disapproved estimating system
and notify the contractor when the
contracting officer determines that
there are no remaining significant defi-
ciencies.

(f) Contracting officer notifications.
The cognizant contracting officer shall
promptly distribute copies of a deter-
mination to approve a system, dis-
approve a system and withhold pay-
ments, or approve a previously dis-
approved system and release withheld
payments, to the auditor; payment of-
fice; affected contracting officers at
the buying activities; and cognizant
contracting officers in contract admin-
istration activities.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 49252, July 30, 2002; 71 FR 69495, Dec. 1,
2006; 76 FR 28866, May 18, 2011; 77 FR 11365,
Feb. 24, 2012; 77 FR 76940, Dec. 31, 2012]

215.408 Solicitation
contract clauses.

(1) Use the clause at 252.215-7000,
Pricing Adjustments, in solicitations
and contracts that contain the clause
at—

(i) FAR 52.215-11, Price Reduction for
Defective Certified Cost or Pricing
Data—Modifications;

(ii) FAR 52.215-12, Subcontractor Cer-
tified Cost or Pricing Data; or

(iii) FAR 52.215-13, Subcontractor
Certified Cost or Pricing Data—Modi-
fications.

(2) Use the clause at 252.215-7002, Cost
Estimating System requirements, in
all solicitations and contracts to be
awarded on the basis of certified cost
or pricing data.

(3) Use the provision at 252.215-7007,
Notice of Intent to Resolicit, in com-
petitive solicitations, including solici-
tations using FAR part 12 procedures
for the acquisition of commercial
items, that will be solicited for fewer

provisions and
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than 30 days, unless an exception at
215.371-4 applies or the requirement is
waived in accordance with 215.371-5.

(4)(1) Use the provision at 252.215-7008,
Only One Offer, in competitive solicita-
tions, including solicitations using
FAR part 12 procedures for the acquisi-
tion of commercial items, unless an ex-
ception at 215.371-4(a)(1) applies.

(ii) In solicitations that include
252.215-7008, Only One Offer, also in-
clude the provision at FAR 52.215-20,
Requirements for Certified Cost or
Pricing Data and Data Other Than Cer-
tified Cost or Pricing Data, with any
appropriate alternate as prescribed at
FAR 15.408-1, but that provision will
only take effect as specified in 252.215—
7008.

(5) When contracting with the Cana-
dian Commercial Corporation—

(i) Use the provision at 252.215-7003,
Requirement for Data Other Than Cer-
tified Cost or Pricing Data—

(A) In solicitations for sole source ac-
quisitions that are—

(I) Cost-reimbursement, if the con-
tract value 1is expected to exceed
$700,000; or

(2) Fixed-price, if the contract value
is expected to exceed $5600 million; or

(B) In other solicitations, if the head
of the contracting activity, or designee
no lower than two levels above the con-
tracting officer, determines that data
other than certified cost or pricing
data is needed in order to determine
that the price is fair and reasonable
(see FAR 15.403-3(a)); and

(ii)(A) Use the clause at 252.215-7004,
Requirement for Data Other Than Cer-
tified Cost or Pricing Data—Modifica-
tions—Canadian Commercial Corpora-
tion—

(I) In solicitations and contracts for
sole source acquisitions that are—

(i) Cost-reimbursement, if the con-
tract value 1is expected to exceed
$700,000; or

(ii) Fixed-price, if the contract value
is expected to exceed $5600 million; or

(2) In other solicitations and con-
tracts, if the head of the contracting
activity, or designee no lower than two
levels above the contracting officer, de-
termines that it is reasonably certain
that data other than certified cost or
pricing data will be needed in order to
determine that the price of modifica-
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tions is fair and reasonable (see FAR
15.403-3(a)).

(B) The contracting officer may
specify a higher threshold in paragraph
(b) of the clause.

(6) When the solicitation requires the
submission of certified cost or pricing
data, the contracting officer should in-
clude 252.215-7009, Proposal Adequacy
Checklist, in the solicitation to facili-
tate submission of a thorough, accu-
rate, and complete proposal.

[63 FR 55040, Oct. 14, 1998, as amended at 72
FR 20760, Apr. 26, 2007; 73 FR 27472, May 13,
2008; 75 FR 48279, Aug. 10, 2010; 77 FR 39139,
June 29, 2012; 77 FR 43472, July 24, 2012; 77 FR
76940, Dec. 31, 2012; 78 FR 13543, Feb. 28, 2013;
78 FR 18872, Mar. 28, 2013; 78 FR 37986, June
25, 2013]

215.470 Estimated data prices.

(a) DoD requires estimates of the
prices of data in order to evaluate the
cost to the Government of data items
in terms of their management, product,
or engineering value.

(b) When data are required to be de-
livered under a contract, include DD
Form 1423, Contract Data Require-
ments List, in the solicitation. See PGI
215.470(b) for guidance on the use of DD
Form 1423.

(c) The contracting officer shall en-
sure that the contract does not include
a requirement for data that the con-
tractor has delivered or is obligated to
deliver to the government under an-
other contract or subcontract, and that
the successful offeror identifies any
such data required by the solicitation.
However, where duplicate data are de-
sired, the contract price shall include
the costs of duplication, but not of
preparation, of such data.

[63 FR 55040, Oct. 14, 1998, as amended at 71
FR 69495, Dec. 1, 2006]

PART 216—TYPES OF CONTRACTS

Subpart 216.1—Selecting Contract Types

Sec.
216.104-70 Research and development.

Subpart 216.2—Fixed-Price Contracts

216.203 Fixed-price contracts with economic
price adjustment.

216.203-4 Contract clauses.

216.203-4-70 Additional
clauses.
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