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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS 

PART 227—PATENTS, DATA, AND 
COPYRIGHTS 

Subpart 227.3—Patent Rights Under 
Government Contracts 

Sec. 
227.303 Contract clauses. 
227.304 Procedures. 
227.304–1 General. 

Subpart 227.4—Rights in Data and 
Copyrights 

227.400 Scope of subpart. 

Subpart 227.6—Foreign License and 
Technical Assistance Agreements 

227.670 Scope. 
227.671 General. 
227.672 Policy. 
227.673 Foreign license and technical assist-

ance agreements between the Govern-
ment and domestic concerns. 

227.674 Supply contracts between the Gov-
ernment and a foreign government or 
concern. 

227.675 Foreign license and technical assist-
ance agreements between a domestic 
concern and a foreign government or 
concern. 

227.675–1 International Traffic in Arms Reg-
ulations. 

227.675–2 Review of agreements. 
227.676 Foreign patent interchange agree-

ments. 

Subpart 227.70—Infringement Claims, 
Licenses, and Assignments 

227.7000 Scope. 
227.7001 Policy. 
227.7002 Statutes pertaining to administra-

tive claims of infringement. 
227.7003 Claims for copyright infringement. 
227.7004 Requirements for filing an adminis-

trative claim for patent infringement. 
227.7005 Indirect notice of patent infringe-

ment claims. 
227.7006 Investigation and administrative 

disposition of claims. 
227.7007 Notification and disclosure to 

claimants. 
227.7008 Settlement of indemnified claims. 
227.7009 Patent releases, license agree-

ments, and assignments. 
227.7009–1 Required clauses. 
227.7009–2 Clauses to be used when applica-

ble. 
227.7009–3 Additional clauses—contracts ex-

cept running royalty contracts. 

227.7009–4 Additional clauses—contracts 
providing for payment of a running roy-
alty. 

227.7010 Assignments. 
227.7011 Procurement of rights in inven-

tions, patents, and copyrights. 
227.7012 Contract format. 
227.7013 Recordation. 

Subpart 227.71—Rights in Technical Data 

227.7100 Scope of subpart. 
227.7101 Definitions. 
227.7102 Commercial items, components, or 

processes. 
227.7102–1 Policy. 
227.7102–2 Rights in technical data. 
227.7102–3 Government right to review, 

verify, challenge and validate asserted 
restrictions. 

227.7102–4 Contract clauses. 
227.7103 Noncommercial items or processes. 
227.7103–1 Policy. 
227.7103–2 Acquisition of technical data. 
227.7103–3 Early identification of technical 

data to be furnished to the Government 
with restrictions on use, reproduction or 
disclosure. 

227.7103–4 License rights. 
227.7103–5 Government rights. 
227.7103–6 Contract clauses. 
227.7103–7 Use and non-disclosure agree-

ment. 
227.7103–8 Deferred delivery and deferred or-

dering of technical data. 
227.7103–9 Copyright. 
227.7103–10 Contractor identification and 

marking of technical data to be fur-
nished with restrictive markings. 

227.7103–11 Contractor procedures and 
records. 

227.7103–12 Government right to establish 
conformity of markings. 

227.7103–13 Government right to review, 
verify, challenge and validate asserted 
restrictions. 

227.7103–14 Conformity, acceptance, and 
warranty of technical data. 

227.7103–15 Subcontractor rights in tech-
nical data. 

227.7103–16 Providing technical data to for-
eign governments, foreign contractors, 
or international organizations. 

227.7103–17 Overseas contracts with foreign 
sources. 

227.7104 Contracts under the Small Business 
Innovation Research (SBIR) Program. 

227.7105 Contracts for the acquisition of ex-
isting works. 

227.7105–1 General. 
227.7105–2 Acquisition of existing works 

without modification. 
227.7105–3 Acquisition of modified existing 

works. 
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227.7106 Contracts for special works. 
227.7107 Contracts for architect-engineer 

services. 
227.7107–1 Architectural designs and data 

clauses for architect-engineer or con-
struction contracts. 

227.7107–2 Contracts for construction sup-
plies and research and development 
work. 

227.7107–3 Approval of restricted designs. 
227.7108 Contractor data repositories. 

Subpart 227.72—Rights in Computer Soft-
ware and Computer Software Docu-
mentation 

227.7200 Scope of subpart. 
227.7201 Definitions. 
227.7202 Commercial computer software and 

commercial computer software docu-
mentation. 

227.7202–1 Policy. 
227.7202–2 [Reserved] 
227.7202–3 Rights in commercial computer 

software or commercial computer soft-
ware documentation. 

227.7202–4 Contract clause. 
227.7203 Noncommercial computer software 

and noncommercial computer software 
documentation. 

227.7203–1 Policy. 
227.7203–2 Acquisition of noncommercial 

computer software and computer soft-
ware documentation. 

227.7203–3 Early identification of computer 
software or computer software docu-
mentation to be furnished to the Govern-
ment with restrictions on use, reproduc-
tion or disclosure. 

227.7203–4 License rights. 
227.7203–5 Government rights. 
227.7203–6 Contract clauses. 
227.7203–7 [Reserved] 
227.7203–8 Deferred delivery and deferred or-

dering of computer software and com-
puter software documentation. 

227.7203–9 Copyright. 
227.7203–10 Contractor identification and 

marking of computer software or com-
puter software documentation to be fur-
nished with restrictive markings. 

227.7203–11 Contractor procedures and 
records. 

227.7203–12 Government right to establish 
conformity of markings. 

227.7203–13 Government right to review, 
verify, challenge and validate asserted 
restrictions. 

227.7203–14 Conformity, acceptance, and 
warranty of computer software and com-
puter software documentation. 

227.7203–15 Subcontractor rights in com-
puter software or computer software doc-
umentation. 

227.7203–16 Providing computer software or 
computer software documentation to for-

eign governments, foreign contractors, 
or international organizations. 

227.7203–17 Overseas contracts with foreign 
sources. 

227.7204 Contracts under the Small Business 
Innovative Research Program. 

227.7205 Contracts for special works. 
227.7206 Contracts for architect-engineer 

services. 
227.7207 Contractor data repositories. 

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36389, July 31, 1991, unless 
otherwise noted. 

Subpart 227.3—Patent Rights 
Under Government Contracts 

227.303 Contract clauses. 
(1) Use the clause at 252.227–7039, Pat-

ents—Reporting of Subject Inventions, 
in solicitations and contracts con-
taining the clause at FAR 52.227–11, 
Patent Rights—Ownership by the Con-
tractor. 

(2)(i) Use the clause at 252.227–7038, 
Patent Rights—Ownership by the Con-
tractor (Large Business), instead of the 
clause at FAR 52.227–11, in solicitations 
and contracts for experimental, devel-
opmental, or research work if— 

(A) The contractor is other than a 
small business concern or nonprofit or-
ganization; and 

(B) No alternative patent rights 
clause is used in accordance with FAR 
27.303(c) or (e). 

(ii) Use the clause with its Alternate 
I if— 

(A) The acquisition of patent rights 
for the benefit of a foreign government 
is required under a treaty or executive 
agreement; 

(B) The agency head determines at 
the time of award that it would be in 
the national interest to acquire the 
right to sublicense foreign govern-
ments or international organizations 
pursuant to any existing or future 
treaty or agreement; or 

(C) Other rights are necessary to ef-
fect a treaty or agreement, in which 
case Alternate I may be appropriately 
modified. 

(iii) Use the clause with its Alternate 
II in long-term contracts if necessary 
to effect treaty or agreements to be en-
tered into. 

[72 FR 69159, Dec. 7, 2007] 
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227.304 Procedures. 

227.304–1 General. 
Interim and final invention reports 

and notification of all subcontracts for 
experimental, developmental, or re-
search work may be submitted on DD 
Form 882, Report of Inventions and 
Subcontracts. 

[56 FR 36389, July 31, 1991, as amended at 57 
FR 53600, Nov. 12, 1992; 76 FR 76320, Dec. 7, 
2011] 

Subpart 227.4—Rights in Data and 
Copyrights 

227.400 Scope of subpart. 
DoD activities shall use the guidance 

in subparts 227.71 and 227.72 instead of 
the guidance in FAR subpart 27.4. 

[60 FR 33471, June 28, 1995] 

Subpart 227.6—Foreign License 
and Technical Assistance 
Agreements 

227.670 Scope. 
This subpart prescribes policy with 

respect to foreign license and technical 
assistance agreements. 

227.671 General. 
In furtherance of the Military Assist-

ance Program or for other national de-
fense purposes, the Government may 
undertake to develop or encourage the 
development of foreign additional 
sources of supply. The development of 
such sources may be accomplished by 
an agreement, often called a foreign li-
censing agreement or technical assist-
ance agreement, wherein a domestic 
concern, referred to in this subpart as 
a ‘‘primary source,’’ agrees to furnish 
to a foreign concern or government, 
herein referred to as a ‘‘second source;’’ 
foreign patent rights; technical assist-
ance in the form of data, know-how, 
trained personnel of the primary 
source, instruction and guidance of the 
personnel of the second source, jigs, 
dies, fixtures, or other manufacturing 
aids, or such other assistance, informa-
tion, rights, or licenses as are needed 
to enable the second source to produce 
particular supplies or perform par-
ticular services. Agreements calling for 

one or more of the foregoing may be 
entered into between the primary 
source and the Government, a foreign 
government, or a foreign concern. The 
consideration for providing such for-
eign license and technical assistance 
may be in the form of a lump sum pay-
ment, payments for each item manu-
factured by the second source, an 
agreement to exchange data and patent 
rights on improvements made to the 
article or service, capital stock trans-
actions, or any combination of these. 
The primary source’s bases for com-
puting such consideration may include 
actual costs; charges for the use of pat-
ents, data, or know-how reflecting the 
primary source’s investment in devel-
oping and engineering and production 
techniques; and the primary source’s 
‘‘price’’ for setting up a second source. 
Such agreements often refer to the 
compensation to be paid as a royalty or 
license fee whether or not patent rights 
are involved. 

227.672 Policy. 

It is Government policy not to pay in 
connection with its contracts, and not 
to allow to be paid in connection with 
contracts made with funds derived 
through the Military Assistance Pro-
gram or otherwise through the United 
States Government, charges for use of 
patents in which it holds a royalty-free 
license or charges for data which it has 
a right to use and disclose to others, or 
which is in the public domain, or which 
the Government has acquired without 
restriction upon its use and disclosure 
to others. This policy shall be applied 
by the Departments in negotiating con-
tract prices for foreign license tech-
nical assistance contracts (227.675) or 
supply contracts with second sources 
(227.674); and in commenting on such 
agreements when they are referred to 
the Department of Defense by the De-
partment of State pursuant to section 
414 of the Mutual Security Act of 1954 
as amended (22 U.S.C. 1934) and the 
International Traffic in Arms Regula-
tions (see 227.675). 
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227.673 Foreign license and technical 
assistance agreements between the 
Government and domestic con-
cerns. 

(a) Contracts between the Govern-
ment and a primary source to provide 
technical assistance or patent rights to 
a second source for the manufacture of 
supplies or performance of services 
shall, to the extent practicable, specify 
the rights in patents and data and any 
other rights to be supplied to the sec-
ond source. Each contract shall pro-
vide, in connection with any separate 
agreement between the primary source 
and the second source for patent rights 
or technical assistance relating to the 
articles or services involved in the con-
tract, that— 

(1) The primary source and his sub-
contractors shall not make, on account 
of any purchases by the Government or 
by others with funds derived through 
the Military Assistance Program or 
otherwise through the Government, 
any charge to the second source for 
royalties or amortization for patents 
or inventions in which the Government 
holds a royalty-free license; or data 
which the Government has the right to 
possess, use, and disclose to others; or 
any technical assistance provided to 
the second source for which the Gov-
ernment has paid under a contract be-
tween the Government and the primary 
source; and 

(2) The separate agreement between 
the primary and second source shall in-
clude a statement referring to the con-
tract between the Government and the 
primary source, and shall conform to 
the requirements of the International 
Traffic in Arms Regulations (see 
227.675–1). 

(b) The following factors, among oth-
ers, shall be considered in negotiating 
the price to be paid the primary source 
under contracts within (a) of this sec-
tion: 

(1) The actual cost of providing data, 
personnel, manufacturing aids, sam-
ples, spare parts, and the like; 

(2) The extent to which the Govern-
ment has contributed to the develop-
ment of the supplies or services, and to 
the methods of manufacture or per-
formance, through past contracts for 
research and development or for manu-

facture of the supplies or performance 
of the services; and 

(3) The Government’s patent rights 
and rights in data relating to the sup-
plies or services and to the methods of 
manufacture or of performance. 

227.674 Supply contracts between the 
Government and a foreign govern-
ment or concern. 

In negotiating contract prices with a 
second source, including the redeter-
mination of contract prices, or in de-
termining the allowability of costs 
under a cost-reimbursement contract 
with a second source, the contracting 
officer: 

(a) Shall obtain from the second 
source a detailed statement (see FAR 
27.204–1(a)(2)) of royalties, license fees, 
and other compensation paid or to be 
paid to a primary source (or any of his 
subcontractors) for patent rights, 
rights in data, and other technical as-
sistance provided to the second source, 
including identification and descrip-
tion of such patents, data, and tech-
nical assistance; and 

(b) Shall not accept or allow charges 
which in effect are— 

(1) For royalties or amortization for 
patents or inventions in which the 
Government holds a royalty-free li-
cense; or 

(2) For data which the Government 
has a right to possess, use, and disclose 
to others; or 

(3) For any technical assistance pro-
vided to the second source for which 
the Government has paid under a con-
tract between the Government and a 
primary source. 

227.675 Foreign license and technical 
assistance agreements between a 
domestic concern and a foreign gov-
ernment or concern. 

227.675–1 International Traffic in 
Arms Regulations. 

Pursuant to section 414 of the Mutual 
Security Act of 1954, as amended (22 
U.S.C. 1934), the Department of State 
controls the exportation of data relat-
ing to articles designated in the United 
States Munitions List as arms, ammu-
nition, or munitions of war. (The Muni-
tions List and pertinent procedures are 
set forth in the International Traffic in 
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Arms Regulations, 22 CFR, et seq.) Be-
fore authorizing such exportation, the 
Department of State generally requests 
comments from the Department of De-
fense. On request of the Office of the 
Assistant Secretary of Defense (Inter-
national Security Affairs), each De-
partment shall submit comments 
thereon as the basis for a Department 
of Defense reply to the Department of 
State. 

227.675–2 Review of agreements. 
(a) In reviewing foreign license and 

technical assistance agreements be-
tween primary and second sources, the 
Department concerned shall, insofar as 
its interests are involved, indicate 
whether the agreement meets the re-
quirements of §§ 124.07–124.10 of the 
International Traffic in Arms Regula-
tions or in what respects it is deficient. 
Paragraphs (b) through (g) of this sub-
section provide general guidance. 

(b) When it is reasonably anticipated 
that the Government will purchase 
from the second source the supplies or 
services involved in the agreement, or 
that Military Assistance Program 
funds will be provided for the procure-
ment of the supplies or services, the 
following guidance applies. 

(1) If the agreement specifies a reduc-
tion in charges thereunder, with re-
spect to purchases by or for the Gov-
ernment or by others with funds de-
rived through the Military Assistance 
Program or otherwise through the Gov-
ernment, in recognition of the Govern-
ment’s rights in patents and data, the 
Department concerned shall evaluate 
the amount of the reduction to deter-
mine whether it is fair and reasonable 
in the circumstances, before indicating 
its approval. 

(2) If the agreement does not specify 
any reduction in charges or otherwise 
fails to give recognition to the Govern-
ment’s rights in the patents or data in-
volved, approval shall be conditioned 
upon amendment of the agreement to 
reflect a reduction, evaluated by the 
Department concerned as acceptable to 
the Government, in any charge there-
under with respect to purchases made 
by or for the Government or by others 
with funds derived through the Mili-
tary Assistance Program or otherwise 
through the Government, in accord-

ance with § 124.10 of the International 
Traffic in Arms Regulations. 

(3) If the agreement provides that no 
charge is to be made to the second 
source for data or patent rights to the 
extent of the Government’s rights, the 
Department concerned shall evaluate 
the acceptability of the provision be-
fore indicating its approval. 

(4) If time or circumstances do not 
permit the evaluation called for in (b) 
(1), (2), or (3) of this subsection, the 
guidance in (c) of this subsection shall 
be followed. 

(c) When it is not reasonably antici-
pated that the Government will pur-
chase from the second source the sup-
plies or services involved in the agree-
ment nor that Military Assistance Pro-
gram funds will be provided for the 
purchase of the supplies or services, 
then the following guidance applies. 

(1) If the agreement provides for 
charges to the second source for data 
or patent rights, it may suffice to ful-
fill the requirements of § 124.10 insofar 
as the Department of Defense is con-
cerned if: 

(i) The agreement requires the second 
source to advise the primary source 
when he has knowledge of any purchase 
made or to be made from him by or for 
the Government or by others with 
funds derived through the Military As-
sistance Program or otherwise through 
the Government; 

(ii) The primary source separately 
agrees with the Government that upon 
such advice to him from the second 
source or from the Government or oth-
erwise as to any such a purchase or 
prospective purchase, he will negotiate 
with the Department concerned an ap-
propriate reduction in his charges to 
the second source in recognition of any 
Government rights in patents or data; 
and 

(iii) The agreement between the pri-
mary and second sources further pro-
vides that in the event of any such pur-
chase and resulting reduction in 
charges, the second source shall pass 
on this reduction to the Government 
by giving the Government a cor-
responding reduction in the purchase 
price of the article or service. 

(2) If the agreement provides that no 
charge is to be made to the second 
source for data or patent rights to the 

VerDate Mar<15>2010 10:56 Jan 15, 2014 Jkt 229213 PO 00000 Frm 00221 Fmt 8010 Sfmt 8010 Y:\SGML\229213.XXX 229213W
R

E
IE

R
-A

V
IL

E
S

 o
n 

D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



212 

48 CFR Ch. 2 (10–1–13 Edition) 227.676 

extent to which the Government has 
rights, the Department concerned 
shall: 

(i) Evaluate the acceptability of the 
provision before indicating its ap-
proval; or 

(ii) Explicitly condition its approval 
on the right to evaluate the accept-
ability of the provision at a later time. 

(d) When there is a technical assist-
ance agreement between the primary 
source and the Government related to 
the agreement between the primary 
and second sources that is under re-
view, the latter agreement shall reflect 
the arrangements contemplated with 
respect thereto by the Government’s 
technical assistance agreement with 
the primary source. 

(e) Every agreement shall provide 
that any license rights transferred 
under the agreement are subject to ex-
isting rights of the Government. 

(f) In connection with every agree-
ment referred to in (b) of this section, 
a request shall be made to the primary 
source— 

(1) To identify the patents, data, and 
other technical assistance to be pro-
vided to the second source by the pri-
mary source or any of his subcontrac-
tors, 

(2) To identify any such patents and 
data in which, to the knowledge of the 
primary source, the Government may 
have rights, and 

(3) To segregate the charges made to 
the second source for each such cat-
egory or item of patents, data, and 
other technical assistance. 
Reviewing personnel shall verify this 
information or, where the primary 
source does not furnish it, obtain such 
information from Governmental 
sources so far as practicable. 

(g) The Department concerned shall 
make it clear that its approval of any 
agreement does not necessarily recog-
nize the propriety of the charges or the 
amounts thereof, or constitute ap-
proval of any of the business arrange-
ments in the agreement, unless the De-
partment expressly intends by its ap-
proval to commit itself to the fairness 
and reasonableness of a particular 
charge or charges. In any event, a dis-
claimer should be made to charges or 
business terms not affecting any pur-
chase made by or for the Government 

or by others with funds derived 
through the Military Assistance Pro-
gram or otherwise through the Govern-
ment. 

227.676 Foreign patent interchange 
agreements. 

(a) Patent interchange agreements 
between the United States and foreign 
governments provide for the use of pat-
ent rights, compensation, free licenses, 
and the establishment of committees 
to review and make recommendations 
on these matters. The agreements also 
may exempt the United States from 
royalty and other payments. The con-
tracting officer shall ensure that roy-
alty payments are consistent with pat-
ent interchange agreements. 

(b) Assistance with patent rights and 
royalty payments in the United States 
European Command (USEUCOM) area 
of responsibility is available from HQ 
USEUCOM, ATTN: ECLA, Unit 30400, 
Box 1000, APO AE 09128; Telephone: 
DSN 430–8001/7263, Commercial 49–0711– 
680–8001/7263; Telefax: 49–0711–680–5732. 

[62 FR 34125, June 24, 1997, as amended at 63 
FR 11534, Mar. 9, 1998] 

Subpart 227.70—Infringement 
Claims, Licenses, and Assign-
ments 

227.7000 Scope. 

This subpart prescribes policy, proce-
dures, and instructions for use of 
clauses with respect to processing li-
censes, assignments, and infringement 
claims. 

227.7001 Policy. 

Whenever a claim of infringement of 
privately owned rights in patented in-
ventions or copyrighted works is as-
serted against any Department or 
Agency of the Department of Defense, 
all necessary steps shall be taken to in-
vestigate, and to settle administra-
tively, deny, or otherwise dispose of 
such claim prior to suit against the 
United States. This subpart 227.70 does 
not apply to licenses or assignments 
acquired by the Department of Defense 
under the Patent Rights clauses. 
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227.7002 Statutes pertaining to admin-
istrative claims of infringement. 

Statutes pertaining to administra-
tive claims of infringement in the De-
partment of Defense include the fol-
lowing: the Foreign Assistance Act of 
1961, 22 U.S.C. 2356 (formerly the Mu-
tual Security Acts of 1951 and 1954); the 
Invention Secrecy Act, 35 U.S.C. 181– 
188; 10 U.S.C. 2386; 28 U.S.C. 1498; and 35 
U.S.C. 286. 

227.7003 Claims for copyright infringe-
ment. 

The procedures set forth herein will 
be followed, where applicable, in copy-
right infringement claims. 

227.7004 Requirements for filing an 
administrative claim for patent in-
fringement. 

(a) A patent infringement claim for 
compensation, asserted against the 
United States under any of the applica-
ble statutes cited in 227.7002, must be 
actually communicated to and received 
by a Department, agency, organization, 
office, or field establishment within 
the Department of Defense. Claims 
must be in writing and should include 
the following: 

(1) An allegation of infringement; 
(2) A request for compensation, ei-

ther expressed or implied; 
(3) A citation of the patent or patents 

alleged to be infringed; 
(4) A sufficient designation of the al-

leged infringing item or process to per-
mit identification, giving the military 
or commercial designation, if known, 
to the claimant; 

(5) A designation of at least one 
claim of each patent alleged to be in-
fringed; or 

(6) As an alternative to (a) (4) and (5) 
of this section, a declaration that the 
claimant has made a bona fide attempt 
to determine the item or process which 
is alleged to infringe, but was unable to 
do so, giving reasons, and stating a rea-
sonable basis for his belief that his pat-
ent or patents are being infringed. 

(b) In addition to the information 
listed in (a) of this section, the fol-
lowing material and information is 
generally necessary in the course of 
processing a claim of patent infringe-
ment. Claimants are encouraged to fur-
nish this information at the time of fil-

ing a claim to permit the most expedi-
tious processing and settlement of the 
claim. 

(1) A copy of the asserted patent(s) 
and identification of all claims of the 
patent alleged to be infringed. 

(2) Identification of all procurements 
known to claimant which involve the 
alleged infringing item or process, in-
cluding the identity of the vendor or 
contractor and the Government pro-
curing activity. 

(3) A detailed identification of the ac-
cused article or process, particularly 
where the article or process relates to 
a component or subcomponent of the 
item procured, an element by element 
comparison of the representative 
claims with the accused article or 
process. If available, this identification 
should include documentation and 
drawings to illustrate the accused arti-
cle or process in suitable detail to en-
able verification of the infringement 
comparison. 

(4) Names and addresses of all past 
and present licenses under the pat-
ent(s), and copies of all license agree-
ments and releases involving the pat-
ent(s). 

(5) A brief description of all litiga-
tion in which the patent(s) has been or 
is now involved, and the present status 
thereof. 

(6) A list of all persons to whom no-
tices of infringement have been sent, 
including all departments and agencies 
of the Government, and a statement of 
the ultimate disposition of each. 

(7) A description of Government em-
ployment or military service, if any, by 
the inventor and/or patent owner. 

(8) A list of all Government contracts 
under which the inventor, patent 
owner, or anyone in privity with him 
performed work relating to the pat-
ented subject matter. 

(9) Evidence of title to the patent(s) 
alleged to be infringed or other right to 
make the claim. 

(10) A copy of the Patent Office file of 
each patent if available to claimant. 

(11) Pertinent prior art known to 
claimant, not contained in the Patent 
Office file, particularly publications 
and foreign art. 
In addition in the foregoing, if claim-
ant can provide a statement that the 
investigation may be limited to the 
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specifically identified accused articles 
or processes, or to a specific procure-
ment, it may materially expedite de-
termination of the claim. 

(c) Any department receiving an alle-
gation of patent infringement which 
meets the requirements of this para-
graph shall acknowledge the same and 
supply the other departments that may 
have an interest therein with a copy of 
such communication and the acknowl-
edgement thereof. 

(1) For the Department of the 
Army—Chief, Patents, Copyrights, and 
Trademarks Division, U.S. Army Legal 
Services Agency; 

(2) For the Department of the Navy— 
the Patent Counsel for Navy, Office of 
Naval Research; 

(3) For the Department of the Air 
Force—Chief, Patents Division, Office 
of the Judge Advocate General; 

(4) For the Defense Logistics Agen-
cy—the Office of Counsel; 

(5) For the National Security Agen-
cy—the General Counsel; 

(6) For the Defense Information Sys-
tems Agency—the Counsel; 

(7) For the Defense Threat Reduction 
Agency—the General Counsel; and 

(8) For the National Geospatial-Intel-
ligence Agency—the Counsel. 

(d) If a communication alleging pat-
ent infringement is received which 
does not meet the requirements set 
forth in paragraph (c) of this section, 
the sender shall be advised in writing— 

(1) That his claim for infringement 
has not been satisfactorily presented, 
and 

(2) Of the elements considered nec-
essary to establish a claim. 

(e) A communication making a prof-
fer of a license in which no infringe-
ment is alleged shall not be considered 
as a claim for infringement. 

[56 FR 36389, July 31, 1991, as amended at 56 
FR 67216, Dec. 30, 1991; 61 FR 50454, Sept. 26, 
1996; 62 FR 2613, Jan. 17, 1997; 64 FR 51076, 
Sept. 21, 1999; 74 FR 42780, Aug. 25, 2009; 76 FR 
3536, Jan. 20, 2011] 

227.7005 Indirect notice of patent in-
fringement claims. 

(a) A communication by a patent 
owner to a Department of Defense con-
tractor alleging that the contractor 
has committed acts of infringement in 
performance of a Government contract 

shall not be considered a claim within 
the meaning of 227.7004 until it meets 
the requirements specified therein. 

(b) Any Department receiving an al-
legation of patent infringement which 
meets the requirements of 227.7004 shall 
acknowledge the same and supply the 
other Departments (see 227.7004(c)) 
which may have an interest therein 
with a copy of such communication 
and the acknowledgement thereof. 

(c) If a communication covering an 
infringement claim or notice which 
does not meet the requirements of 
227.7004(a) is received from a con-
tractor, the patent owner shall be ad-
vised in writing as covered by the in-
structions of 227.7004(d). 

227.7006 Investigation and administra-
tive disposition of claims. 

An investigation and administrative 
determination (denial or settlement) of 
each claim shall be made in accordance 
with instructions and procedures estab-
lished by each Department, subject to 
the following: 

(a) When the procurement responsi-
bility for the alleged infringing item or 
process is assigned to a single Depart-
ment or only one Department is the 
purchaser of the alleged infringing 
item or process, and the funds of that 
Department only are to be charged in 
the settlement of the claim, that De-
partment shall have the sole responsi-
bility for the investigation and admin-
istrative determination of the claim 
and for the execution of any agreement 
in settlement of the claim. Where, how-
ever, funds of another Department are 
to be charged, in whole or in part, the 
approval of such Department shall be 
obtained as required by 208.7002. Any 
agreement in settlement of the claim, 
approved pursuant to 208.7002 shall be 
executed by each of the Departments 
concerned. 

(b) When two or more Departments 
are the respective purchasers of alleged 
infringing items or processes and the 
funds of those Departments are to be 
charged in the settlement of the claim, 
the investigation and administrative 
determination shall be the responsi-
bility of the Department having the 
predominant financial interest in the 
claim or of the Department or Depart-
ments as jointly agreed upon by the 
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Departments concerned. The Depart-
ment responsible for negotiation shall, 
throughout the negotiation, coordinate 
with the other Departments concerned 
and keep them advised of the status of 
the negotiation. Any agreement in the 
settlement of the claim shall be exe-
cuted by each Department concerned. 

227.7007 Notification and disclosure to 
claimants. 

When a claim is denied, the Depart-
ment responsible for the administra-
tive determination of the claim shall 
so notify the claimant or his author-
ized representative and provide the 
claimant a reasonable rationale of the 
basis for denying the claim. Disclosure 
of information or the rationale referred 
to above shall be subject to applicable 
statutes, regulations, and directives 
pertaining to security, access to offi-
cial records, and the rights of others. 

227.7008 Settlement of indemnified 
claims. 

Settlement of claims involving pay-
ment for past infringement shall not be 
made without the consent of, and equi-
table contribution by, each indem-
nifying contractor involved, unless 
such settlement is determined to be in 
the best interests of the Government 
and is coordinated with the Depart-
ment of Justice with a view to pre-
serving any rights of the Government 
against the contractors involved. If 
consent of and equitable contribution 
by the contractors are obtained, the 
settlement need not be coordinated 
with the Department of Justice. 

227.7009 Patent releases, license 
agreements, and assignments. 

This section contains clauses for use 
in patent release and settlement agree-
ments, license agreements, and assign-
ments, executed by the Government, 
under which the Government acquires 
rights. Minor modifications of lan-
guage (e.g., pluralization of ‘‘Sec-
retary’’ or ‘‘Contracting Officer’’) in 
multi-departmental agreements may 
be made if necessary. 

227.7009–1 Required clauses. 

(a) Covenant Against Contingent 
Fees. Insert the clause at FAR 52.203–5. 

(b) Gratuities. Insert the clause at 
FAR 52.203–3. 

(c) Assignment of Claims. Insert the 
clause at FAR 52.232–23. 

(d) Disputes. Pursuant to FAR 33.014, 
insert the clause at FAR 52.233–1. 

(e) Non-Estoppel. Insert the clause at 
252.227–7000. 

[56 FR 36389, July 31, 1991, as amended at 61 
FR 50454, Sept. 26, 1996] 

227.7009–2 Clauses to be used when 
applicable. 

(a) Release of past infringement. The 
clause at 252.227–7001, Release of Past 
Infringement, is an example which may 
be modified or omitted as appropriate 
for particular circumstances, but only 
upon the advice of cognizant patent or 
legal counsel. (See footnotes at end of 
clause.) 

(b) Readjustment of payments. The 
clause at 252.227–7002, Readjustment of 
Payments, shall be inserted in con-
tracts providing for payment of a run-
ning royalty. 

(c) Termination. The clause at 252.227– 
7003, Termination, is an example for 
use in contracts providing for the pay-
ment of a running royalty. This clause 
may be modified or omitted as appro-
priate for particular circumstances, 
but only upon the advice of cognizant 
patent or legal counsel (see 227.7004(c)). 

227.7009–3 Additional clauses—con-
tracts except running royalty con-
tracts. 

The following clauses are examples 
for use in patent release and settle-
ment agreements, and license agree-
ments not providing for payment by 
the Government of a running royalty. 

(a) License Grant. Insert the clause 
at 252.227–7004. 

(b) License Term. Insert one of the 
clauses at 252.227–7005 Alternate I or 
Alternate II, as appropriate. 

227.7009–4 Additional clauses—con-
tracts providing for payment of a 
running royalty. 

The clauses set forth below are exam-
ples which may be used in patent re-
lease and settlement agreements, and 
license agreements, when it is desired 
to cover the subject matter thereof and 
the contract provides for payment of a 
running royalty. 
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(a) License grant—running royalty. No 
Department shall be obligated to pay 
royalties unless the contract is signed 
on behalf of such Department. Accord-
ingly, the License Grant clause at 
252.227–7006 should be limited to the 
practice of the invention by or for the 
signatory Department or Departments. 

(b) License term—running royalty. The 
clause at 252.227–7007 is a sample form 
for expressing the license term. 

(c) Computation of royalties. The 
clause at 252.227–7008 providing for the 
computation of royalties, may be of 
varying scope depending upon the na-
ture of the royalty bearing article, the 
volume of procurement, and the type of 
contract pursuant to which the pro-
curement is to be accomplished. 

(d) Reporting and payment of royalties. 
(1) The contract should contain a pro-
vision specifying the office designated 
within the specific Department in-
volved to make any necessary reports 
to the contractor of the extent of use 
of the licensed subject matter by the 
entire Department, and such office 
shall be charged with the responsibility 
of obtaining from all procuring offices 
of that Department the information 
necessary to make the required reports 
and corresponding vouchers necessary 
to make the required payments. The 
clause at 252.227–7009 is a sample for ex-
pressing reporting and payment of roy-
alties requirements. 

(2) Where more than one Department 
or Government Agency is licensed and 
there is a ceiling on the royalties pay-
able in any reporting period, the licens-
ing Departments or Agencies shall co-
ordinate with respect to the pro rata 
share of royalties to be paid by each. 

(e) License to other government agen-
cies. When it is intended that a license 
on the same terms and conditions be 
available to other departments and 
agencies of the Government, the clause 
at 252.227–7010 is an example which may 
be used. 

227.7010 Assignments. 
(a) The clause at 252.227–7011 is an ex-

ample which may be used in contracts 
of assignment of patent rights to the 
Government. 

(b) To facilitate proof of contracts of 
assignments, the acknowledgement of 
the contractor should be executed be-

fore a notary public or other officer au-
thorized to administer oaths (35 U.S.C. 
261). 

227.7011 Procurement of rights in in-
ventions, patents, and copyrights. 

Even though no infringement has oc-
curred or been alleged, it is the policy 
of the Department of Defense to pro-
cure rights under patents, patent appli-
cations, and copyrights whenever it is 
in the Government’s interest to do so 
and the desired rights can be obtained 
at a fair price. The required and sug-
gested clauses at 252.227–7004 and 
252.227–7010 shall be required and sug-
gested clauses, respectively, for license 
agreements and assignments made 
under this paragraph. The instructions 
at 227.7009–3 and 227.7010 concerning the 
applicability and use of those clauses 
shall be followed insofar as they are 
pertinent. 

227.7012 Contract format. 
The format at 252.227–7012 appro-

priately modified where necessary, 
may be used for contracts of release, li-
cense, or assignment. 

227.7013 Recordation. 
Executive Order No. 9424 of 18 Feb-

ruary 1944 requires all executive De-
partments and agencies of the Govern-
ment to forward through appropriate 
channels to the Commissioner of Pat-
ents and Trademarks, for recording, all 
Government interests in patents or ap-
plications for patents. 

Subpart 227.71—Rights in 
Technical Data 

SOURCE: 60 FR 33471, June 28, 1995, unless 
otherwise noted. 

227.7100 Scope of subpart. 
This subpart— 
(a) Prescribes policies and procedures 

for the acquisition of technical data 
and the rights to use, modify, repro-
duce, release, perform, display, or dis-
close technical data. It implements re-
quirements in the following laws and 
Executive Order: 

(1) 10 U.S.C. 2302(4). 
(2) 10 U.S.C. 2305 (subsection (d)(4)). 
(3) 10 U.S.C. 2320. 
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(4) 10 U.S.C. 2321. 
(5) 10 U.S.C. 2325. 
(6) Pub. L. 103–355. 
(7) Executive Order 12591 (Subsection 

1(b)(6)). 
(b) Does not apply to computer soft-

ware or technical data that is com-
puter software documentation (see sub-
part 227.72). 

227.7101 Definitions. 
(a) As used in this subpart, unless 

otherwise specifically indicated, the 
terms ‘‘offeror’’ and ‘‘contractor’’ in-
clude an offeror’s or contractor’s sub-
contractors, suppliers, or potential 
subcontractors or suppliers at any tier. 

(b) Other terms used in this subpart 
are defined in the clause at 252.227–7013, 
Rights in Technical Data—Non-
commercial Items. 

[56 FR 36389, July 31, 1991, as amended at 60 
FR 61598, Nov. 30, 1995] 

227.7102 Commercial items, compo-
nents, or processes. 

227.7102–1 Policy. 
(a) DoD shall acquire only the tech-

nical data customarily provided to the 
public with a commercial item or proc-
ess, except technical data that— 

(1) Are form, fit, or function data; 
(2) Are required for repair or mainte-

nance of commercial items or proc-
esses, or for the proper installation, op-
erating, or handling of a commercial 
item, either as a stand alone unit or as 
a part of a military system, when such 
data are not customarily provided to 
commercial users or the data provided 
to commercial users is not sufficient 
for military purposes; or 

(3) Describe the modifications made 
at Government expense to a commer-
cial item or process in order to meet 
the requirements of a Government so-
licitation. 

(b) To encourage offerors and con-
tractors to offer or use commercial 
products to satisfy military require-
ments, offerors, and contractors shall 
not be required, except for the tech-
nical data described in paragraph (a) of 
this subsection, to— 

(1) Furnish technical information re-
lated to commercial items or processes 
that is not customarily provided to the 
public; or 

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use, 
modify, reproduce, release, perform, 
display, or disclose technical data per-
taining to commercial items or proc-
esses except for a transfer of rights mu-
tually agreed upon. 

(c) The Government’s rights in a ves-
sel design, and in any useful article 
embodying a vessel design, must be 
consistent with the Government’s 
rights in technical data pertaining to 
the design (10 U.S.C. 7317; 17 U.S.C. 
1301(a)(3)). 

[60 FR 33471, June 28, 1995, as amended at 74 
FR 61044, Nov. 23, 2009] 

227.7102–2 Rights in technical data. 

(a) The clause at 252.227–7015, Tech-
nical Data—Commercial Items, pro-
vides the Government specific license 
rights in technical data pertaining to 
commercial items or processes. DoD 
may use, modify, reproduce, release, 
perform, display, or disclose data only 
within the Government. The data may 
not be used to manufacture additional 
quantities of the commercial items 
and, except for emergency repair or 
overhaul and for covered Government 
support contractors, may not be re-
leased or disclosed to, or used by, third 
parties without the contractor’s writ-
ten permission. Those restrictions do 
not apply to the technical data de-
scribed in 227.7102–1(a). 

(b) If additional rights are needed, 
contracting activities must negotiate 
with the contractor to determine if 
there are acceptable terms for transfer-
ring such rights. The specific addi-
tional rights granted to the Govern-
ment shall be enumerated in a license 
agreement made part of the contract. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 11367, Mar. 2, 2011] 

227.7102–3 Government right to re-
view, verify, challenge and validate 
asserted restrictions. 

Follow the procedures at 227.7103–13 
and the clause at 252.227–7037, Valida-
tion of Restrictive Markings on Tech-
nical Data, regarding the validation of 
asserted restrictions on technical data 
related to commercial items. 

[76 FR 58147, Sept. 20, 2011] 
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227.7102–4 Contract clauses. 
(a)(1) Except as provided in para-

graph (b) of this subsection, use the 
clause at 252.227–7015, Technical Data– 
Commercial Items, in all solicitations 
and contracts, including solicitations 
and contracts using FAR part 12 proce-
dures for the acquisition of commercial 
items, when the Contractor will be re-
quired to deliver technical data per-
taining to commercial items, compo-
nents, or processes. 

(2) Use the clause at 252.227–7015 with 
its Alternate I in solicitations and con-
tracts, including solicitations and con-
tracts using FAR part 12 procedures for 
the acquisition of commercial items, 
for the development or delivery of a 
vessel design or any useful article em-
bodying a vessel design. 

(b) In accordance with the clause pre-
scription at 227.7103–6(a), use the clause 
at 252.227–7013, Rights in Technical 
Data–Noncommercial Items, in addi-
tion to the clause at 252.227–7015, if the 
Government will have paid for any por-
tion of the development costs of a com-
mercial item. The clause at 252.227–7013 
will govern the technical data per-
taining to any portion of a commercial 
item that was developed in any part at 
Government expense, and the clause at 
252.227–7015 will govern the technical 
data pertaining to any portion of a 
commercial item that was developed 
exclusively at private expense. 

(c) Use the clause at 252.227–7037, Val-
idation of Restrictive Markings on 
Technical Data, in solicitations and 
contracts using FAR part 12 procedures 
for the acquisition of commercial 
items that include the clause at 
252.227–7015 or the clause at 252.227–7013. 

[76 FR 58147, Sept. 20, 2011, as amended at 78 
FR 37988, June 25, 2013] 

227.7103 Noncommercial items or 
processes. 

227.7103–1 Policy. 
(a) DoD policy is to acquire only the 

technical data, and the rights in that 
data, necessary to satisfy agency 
needs. 

(b) Solicitations and contracts 
shall— 

(1) Specify the technical data to be 
delivered under a contract and delivery 
schedules for the data; 

(2) Establish or reference procedures 
for determining the acceptability of 
technical data; 

(3) Establish separate contract line 
items, to the extent practicable, for 
the technical data to be delivered 
under a contract and require offerors 
and contractors to price separately 
each deliverable data item; and 

(4) Require offerors to identify, to the 
extent practicable, technical data to be 
furnished with restrictions on the Gov-
ernment’s rights and require contrac-
tors to identify technical data to be de-
livered with such restrictions prior to 
delivery. 

(c) Offerors shall not be required, ei-
ther as a condition of being responsive 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish 
to the Government any rights in tech-
nical data related to items, compo-
nents or processes developed at private 
expense except for the data identified 
at 227.7103–5(a)(2) and (a)(4) through (9). 

(d) Offerors and contractors shall not 
be prohibited or discouraged from fur-
nishing or offering to furnish items, 
components, or processes developed at 
private expense solely because the Gov-
ernment’s rights to use, modify, re-
lease, reproduce, perform, display, or 
disclose technical data pertaining to 
those items may be restricted. 

(e) As provided in 10 U.S.C. 2305, so-
licitations for major systems develop-
ment contracts shall not require 
offerors to submit proposals that would 
permit the Government to acquire 
competitively items identical to items 
developed at private expense unless a 
determination is made at a level above 
the contracting officer that— 

(1) The offeror will not be able to sat-
isfy program schedule or delivery re-
quirements; or 

(2) The offeror’s proposal to meet mo-
bilization requirements does not sat-
isfy mobilization needs. 

(f) For acquisitions involving major 
weapon systems or subsystems of 
major weapon systems, the acquisition 
plan shall address acquisition strate-
gies that provide for technical data and 
the associated license rights in accord-
ance with 207.106(S–70). 

(g) The Government’s rights in a ves-
sel design, and in any useful article 
embodying a vessel design, must be 
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consistent with the Government’s 
rights in technical data pertaining to 
the design (10 U.S.C. 7317; 17 U.S.C. 
1301(a)(3)). 

[60 FR 33471, June 28, 1995, as amended at 72 
FR 51189, Sept. 6, 2007; 74 FR 61044, Nov. 23, 
2009] 

227.7103–2 Acquisition of technical 
data. 

(a) Contracting officers shall work 
closely with data managers and re-
quirements personnel to assure that 
data requirements included in solicita-
tions are consistent with the policy ex-
pressed in 227.7103–1. 

(b)(1) Data managers or other re-
quirements personnel are responsible 
for identifying the Government’s min-
imum needs for technical data. Data 
needs must be established giving con-
sideration to the contractor’s economic 
interests in data pertaining to items, 
components, or processes that have 
been developed at private expense; the 
Government’s costs to acquire, main-
tain, store, retrieve, and protect the 
data; reprocurement needs; repair, 
maintenance and overhaul philoso-
phies; spare and repair part consider-
ations; and whether procurement of the 
items, components, or processes can be 
accomplished on a form, fit, or func-
tion basis. When it is anticipated that 
the Government will obtain unlimited 
or government purpose rights in tech-
nical data that will be required for 
competitive spare or repair parts pro-
curements, such data should be identi-
fied as deliverable data items. Re-
procurement needs may not be a suffi-
cient reason to acquire detailed manu-
facturing or process data when items 
or components can be acquired using 
performance specifications, form, fit 
and function data, or when there are a 
sufficient number of alternate sources 
which can reasonably be expected to 
provide such items on a performance 
specification or form, fit, or function 
basis. 

(2) When reviewing offers received in 
response to a solicitation or other re-
quest for data, data managers must 
balance the original assessment of the 
Government’s data needs with data 
prices contained in the offer. 

(c) Contracting officers are respon-
sible for ensuring that, wherever prac-
ticable, solicitations and contracts— 

(1) Identify the type and quantity of 
the technical data to be delivered 
under the contract and the format and 
media in which the data will be deliv-
ered; 

(2) Establish each deliverable data 
item as a separate contract line item 
(this requirement may be satisfied by 
listing each deliverable data item on 
an exhibit to the contract); 

(3) Identify the prices established for 
each deliverable data item under a 
fixed-price type contract; 

(4) Include delivery schedules and ac-
ceptance criteria for each deliverable 
data item; and 

(5) Specifically identify the place of 
delivery for each deliverable item of 
technical data. 

227.7103–3 Early identification of tech-
nical data to be furnished to the 
Government with restrictions on 
use, reproduction or disclosure. 

(a) 10 U.S.C. 2320 requires, to the 
maximum extent practicable, an iden-
tification prior to delivery of any tech-
nical data to be delivered to the Gov-
ernment with restrictions on use. 

(b) Use the provision at 252.227–7017, 
Identification and Assertion of Use, Re-
lease, or Disclosure Restrictions, in all 
solicitations that include the clause at 
252.227–7013, Rights in Technical Data— 
Noncommercial Items. The provision 
requires offerors to identify any tech-
nical data for which restrictions, other 
than copyright, on use, release, or dis-
closure are asserted and to attach the 
identification and assertions to the 
offer. 

(c) Subsequent to contract award, the 
clause at 252.227–7013 permits a con-
tractor, under certain conditions, to 
make additional assertions of use, re-
lease, or disclosure restrictions. The 
prescription for the use of that clause 
and its alternate is at 227.7103–6 (a) and 
(b). 

[60 FR 33471, June 28, 1995, as amended at 78 
FR 13544, Feb. 28, 2013] 

227.7103–4 License rights. 
(a) Grant of license. The Government 

obtains rights in technical data, in-
cluding a copyright license, under and 
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irrevocable license granted or obtained 
for the Government by the contractor. 
The contractor or licensor retains all 
rights in the data not granted to the 
Government. For technical data that 
pertain to items, components, or proc-
esses, the scope of the license is gen-
erally determined by the source of 
funds used to develop the item, compo-
nent, or process. When the technical 
data do not pertain to items, compo-
nents, or processes, the scope of the li-
cense is determined by the source of 
funds used to create the data. 

(1) Techical data pertaining to items, 
components, or processes. Contractors or 
licensors may, with some exceptions 
(see 227.7103–5(a)(2) and (a)(4) through 
(9)), restrict the Government’s rights 
to use, modify, release, reproduce, per-
form, display or disclose technical data 
pertaining to items, components, or 
processes developed exclusively at pri-
vate expense (limited rights). They 
may not restrict the Government’s 
rights in items, components, or proc-
esses developed exclusively at Govern-
ment expense (unlimited rights) with-
out the Government’s approval. When 
an item, component, or process is de-
veloped with mixed funding, the Gov-
ernment may use, modify, release, re-
produce, perform, display or disclose 
the data pertaining to such items, com-
ponents, or processes within the Gov-
ernment without restriction but may 
release or disclose the data outside the 
Government only for government pur-
poses (government purpose rights). 

(2) Technical data that do not pertain 
to items, components, or processes. Tech-
nical data may be created during the 
performance of a contract for a concep-
tual design or similar effort that does 
not require the development, manufac-
ture, construction, or production of 
items, components or processes. The 
Government generally obtains unlim-
ited rights in such data when the data 
were created exclusively with Govern-
ment funds, government purpose rights 
when the data were created with mixed 
funding, and limited rights when the 
data were created exclusively at pri-
vate expense. 

(b) Source of funds determination. The 
determination of the source of develop-
ment funds for technical data per-
taining to items, components, or proc-

esses should be made at any practical 
sub-item or subcomponent level or for 
any segregable portion of a process. 
Contractors may assert limited rights 
in a segregable sub-item, sub-compo-
nent, or portion of a process which oth-
erwise qualifies for limited rights 
under the clause at 252.227–7013, Rights 
in Technical Data—Noncommercial 
Items. 

227.7103–5 Government rights. 

The standard license rights that a li-
censor grants to the Government are 
unlimited rights, government purpose 
rights, or limited rights. Those rights 
are defined in the clause at 252.227–7013, 
Rights in Technical Data—Non-
commercial Items. In unusual situa-
tions, the standards rights may not 
satisfy the Government’s needs or the 
Government may be willing to accept 
lesser rights in data in return for other 
consideration. In those cases, a special 
license may be negotiated. However, 
the licensor is not obligated to provide 
the Government greater rights and the 
contracting officer is not required to 
accept lesser rights than the rights 
provided in the standard grant of li-
cense. The situations under which a 
particular grant of license applies are 
enumerated in paragraphs (a) through 
(d) of this subsection. 

(a) Unlimited rights. The Government 
obtains unlimited rights in technical 
data that are— 

(1) Data pertaining to an item, com-
ponent, or process which has been or 
will be developed exclusively with Gov-
ernment funds; 

(2) Studies, analyses, test data, or 
similar data produced in the perform-
ance of a contract when the study, 
analysis, test, or similar work was 
specified as an element of performance; 

(3) Created exclusively with Govern-
ment funds in the performance of a 
contract that does not require the de-
velopment, manufacture, construction, 
or production of items, components, or 
processes; 

(4) Form, fit, and function data; 
(5) Necessary for installation, oper-

ation, maintenance, or training pur-
poses (other than detailed manufac-
turing or process data); 
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(6) Corrections or changes to tech-
nical data furnished to the contractor 
by the Government; 

(7) Publicly available or have been 
released or disclosed by the contractor 
or subcontractor without restrictions 
on further use, release or disclosure 
other than a release or disclosure re-
sulting from the sale, transfer, or other 
assignment of interest in the software 
to another party or the sale or transfer 
of some or all of a business entity or 
its assets to another party; 

(8) Data in which the Government 
has obtained unlimited rights under 
another Government contract or as a 
result of negotiations; or 

(9) Data furnished to the Govern-
ment, under a Government contract or 
subcontract thereunder, with— 

(i) Government purpose license rights 
or limited rights and the restrictive 
condition(s) has/have expired; or 

(ii) Government purpose rights and 
the contractor’s exclusive right to use 
such data for commercial purposes has 
expired. 

(b) Government purpose rights. (1) The 
Government obtains government pur-
pose rights in technical data— 

(i) That pertain to items, compo-
nents, or processes developed with 
mixed funding except when the Govern-
ment is entitled to unlimited rights as 
provided in paragraphs (a)(2) and (a)(4) 
through (9) of this subsection; or 

(ii) Created with mixed funding in 
the performance of a contract that 
does not require the development, man-
ufacture, construction, or production 
of items, components, or processes. 

(2) The period during which govern-
ment purpose rights are effective is ne-
gotiable. The clause at 252.227–7013 pro-
vides a nominal five-year period. Ei-
ther party may request a different pe-
riod. Changes to the government pur-
pose rights period may be made at any 
time prior to delivery of the technical 
data without consideration from either 
party. Longer periods should be nego-
tiated when a five-year period does not 
provide sufficient time to apply the 
data for commercial purposes or when 
necessary to recognize subcontractors’ 
interests in the data. 

(3) The government purpose rights 
period commences upon execution of 
the contract, subcontract, letter con-

tract (or similar contractual instru-
ment), contract modification, or option 
exercise that required the develop-
ment. Upon expiration of the Govern-
ment rights period, the Government 
has unlimited rights in the data includ-
ing the right to authorize others to use 
the data for commercial purposes. 

(4) During the government purpose 
rights period, the government may not 
use, or authorize other persons to use, 
technical data marked with govern-
ment purpose rights legends for com-
mercial purposes. The Government 
shall not release or disclose data in 
which it has government purpose 
rights to any person, or authorize oth-
ers to do so, unless— 

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227.7103–7; or 

(ii) The intended recipient is a Gov-
ernment contractor receiving access to 
the data for performance of a Govern-
ment contract that contains the clause 
at 252.227–7025, Limitations on the Use 
or Disclosure of Government-Furnished 
Information Marked with Restrictive 
Legends. 

(5) When technical data marked with 
government purpose rights legends will 
be released or disclosed to a Govern-
ment contractor performing a contract 
that does not include the clause at 252– 
227–7025, the contract may be modified, 
prior to release or disclosure, to in-
clude that clause in lieu of requiring 
the contractor to complete a use and 
non-disclosure agreement. 

(6) Contracting activities shall estab-
lish procedures to assure that technical 
data marked with government purpose 
rights legends are released or disclosed, 
including a release or disclosure 
through a Government solicitation, 
only to persons subject to the use and 
non-disclosure restrictions. Public an-
nouncements in the Commerce Busi-
ness Daily or other publications must 
provide notice of the use and non-dis-
closure requirements. Class use and 
non-disclosure agreements (e.g., agree-
ments covering all solicitations re-
ceived by the XYZ company within a 
reasonable period) are authorized and 
may be obtained at any time prior to 
release or disclosure of the government 
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purpose rights data. Documents trans-
mitting government purpose rights 
data to persons under class agreements 
shall identify the technical data sub-
ject to government purpose rights and 
the class agreement under which such 
data are provided. 

(c) Limited rights. (1) The Government 
obtains limited rights in technical 
data— 

(i) That pertain to items, compo-
nents, or processes developed exclu-
sively at private expense except when 
the Government is entitled to unlim-
ited rights as provided in paragraphs 
(a)(2) and (a)(4) through (9) of this sub-
section; or 

(ii) Created exclusively at private ex-
pense in the performance of a contract 
that does not require the development, 
manufacture, construction, or produc-
tion of items, components, or proc-
esses. 

(2) Data in which the Government 
has limited rights may not be used, re-
leased, or disclosed outside the Govern-
ment without the permission of the 
contractor asserting the restriction ex-
cept for a use, release, or disclosure 
that is— 

(i) Necessary for emergency repair 
and overhaul; or 

(ii) To a covered Government support 
contractor; or 

(iii) To a foreign government, other 
than detailed manufacturing or process 
data, when use, release, or disclosure is 
in the interest of the United States and 
is required for evaluational or informa-
tional purposes. 

(3) The person asserting limited 
rights must be notified of the Govern-
ment’s intent to release, disclose, or 
authorize others to use such data prior 
to release or disclosure of the data ex-
cept notification of an intended re-
lease, disclosure, or use for emergency 
repair or overhaul which shall be made 
as soon as practicable. 

(4) When the person asserting limited 
rights permits the Government to re-
lease, disclose, or have others use the 
data subject to restrictions on further 
use, release, or disclosure, or for a re-
lease under paragraph (c)(2)(i), (ii), or 
(iii) of this subsection, the intended re-
cipient must complete the use and non- 
disclosure agreement at 227.7103–7, or 
receive the data for performance of a 

Government contract that contains the 
clause at 252.227–7025, Limitations on 
the Use or Disclosure of Government- 
Furnished Information Marked with 
Restrictive Legends, prior to release or 
disclosure of the limited rights data. 

(d) Specifically negotiated license 
rights. (1) Negotiate specific licenses 
when the parties agree to modify the 
standard license rights granted to the 
government or when the government 
wants to obtain rights in data in which 
it does not have rights. When negoti-
ating to obtain, relinquish, or increase 
the Government’s rights in technical 
data, consider the acquisition strategy 
for the item, component, or process, in-
cluding logistics support and other fac-
tors which may have relevance for a 
particular procurement. The Govern-
ment may accept lesser rights when it 
has unlimited or government purpose 
rights in data but may not accept less 
than limited rights in such data. The 
negotiated license rights must stipu-
late what rights the Government has 
to release or disclose the data to other 
persons or to authorize others to use 
the data. Identify all negotiated rights 
in a license agreement made part of 
the contract. 

(2) When the Government needs addi-
tional rights in data acquired with gov-
ernment purpose or limited rights, the 
contracting officer must negotiate 
with the contractor to determine 
whether there are acceptable terms for 
transferring such rights. Generally, 
such negotiations should be conducted 
only when there is a need to disclose 
the data outside the Government or if 
the additional rights are required for 
competitive reprocurement and the an-
ticipated savings expected to be ob-
tained through competition are esti-
mated to exceed the acquisition cost of 
the additional rights. Prior to negoti-
ating for additional rights in limited 
rights data, consider alternatives such 
as— 

(i) Using performance specifications 
and form, fit, and function data to ac-
quire or develop functionally equiva-
lent items, components, or processes; 

(ii) Obtaining a contractor’s contrac-
tual commitment to qualify additional 
sources and maintain adequate com-
petition among the sources; or 
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(iii) Reverse engineering, or pro-
viding items from Government inven-
tories to contractors who request the 
items to facilitate the development of 
equivalent items through reverse engi-
neering. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 11367, Mar. 2, 2011; 78 FR 30238, May 22, 
2013] 

227.7103–6 Contract clauses. 
(a) Use the clause at 252.227–7013, 

Rights in Technical Data–Noncommer-
cial Items, in solicitations and con-
tracts, including solicitations and con-
tracts using FAR part 12 procedures for 
the acquisition of commercial items, 
when the successful offeror(s) will be 
required to deliver to the Government 
technical data pertaining to non-
commercial items, or pertaining to 
commercial items for which the Gov-
ernment will have paid for any portion 
of the development costs (in which case 
the clause at 252.227–7013 will govern 
the technical data pertaining to any 
portion of a commercial item that was 
developed in any part at Government 
expense, and the clause at 252.227–7015 
will govern the technical data per-
taining to any portion of a commercial 
item that was developed exclusively at 
private expense). Do not use the clause 
when the only deliverable items are 
computer software or computer soft-
ware documentation (see 227.72), com-
mercial items developed exclusively at 
private expense (see 227.7102–4), exist-
ing works (see 227.7105), special works 
(see 227.7106), or when contracting 
under the Small Business Innovation 
Research Program (see 227.7104). Except 
as provided in 227.7107–2, do not use the 
clause in architect-engineer and con-
struction contracts. 

(b)(1) Use the clause at 252.227–7013 
with its Alternate I in research solici-
tations and contracts, including re-
search solicitations and contracts 
using FAR part 12 procedures for the 
acquisition of commercial items, when 
the contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 
be— 

(i) In the interest of the government; 
and 

(ii) Facilitated by the Government 
relinquishing its right to publish the 

work for sale, or to have others publish 
the work for sale on behalf of the Gov-
ernment. 

(2) Use the clause at 252.227–7013 with 
its Alternate II in solicitations and 
contracts, including solicitations and 
contracts using FAR part 12 procedures 
for the acquisition of commercial 
items, that are for the development or 
delivery of a vessel design or any useful 
article embodying a vessel design. 

(c) Use the clause at 252.227–7025, 
Limitations on the Use or Disclosure of 
Government Furnished Information 
Marked with Restrictive Legends, in 
solicitations and contracts when it is 
anticipated that the Government will 
provide the contractor, for perform-
ance of its contract, technical data 
marked with another contractor’s re-
strictive legend(s). 

(d) Use the provision at 252.227–7028, 
Technical Data or Computer Software 
Previously Delivered to the Govern-
ment, in solicitations when the result-
ing contract will require the con-
tractor to deliver technical data. The 
provision requires offerors to identify 
any technical data specified in the so-
licitations as deliverable data items 
that are the same or substantially the 
same as data items the offeror has de-
livered or is obligated to deliver, either 
as a contractor or subcontractor, under 
any other federal agency contract. 

(e) Use the following clauses in so-
licitations and contracts that include 
the clause at 252.227–7013: 

(1) 252.227–7016, Rights in Bid or Pro-
posal Information; 

(2) 252.227–7030, Technical Data— 
Withholding of Payment; and 

(3) 252.227–7037, Validation of Restric-
tive Markings on Technical Data (para-
graph (e) of the clause contains infor-
mation that must be included in a 
challenge). 

[60 FR 33471, June 28, 1995; 60 FR 41157, Aug. 
11, 1995; 60 FR 61598, Nov. 30, 1995; 62 FR 2613, 
Jan. 17, 1997; 69 FR 31911, June 8, 2004; 74 FR 
61044, Nov. 23, 2009; 76 FR 58147, Sept. 20, 2011; 
78 FR 37988, June 25, 2013] 

227.7103–7 Use and non-disclosure 
agreement. 

(a) Except as provided in paragraph 
(b) of this subsection, technical data or 
computer software delivered to the 
Government with restrictions on use, 
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modification, reproduction, release, 
performance, display, or disclosure 
may not be provided to third parties 
unless the intended recipient com-
pletes and signs the use and non-disclo-
sure agreement at paragraph (c) of this 
subsection prior to release, or disclo-
sure of the data. 

(1) The specific conditions under 
which an intended recipient will be au-
thorized to use, modify, reproduce, re-
lease, perform, display, or disclose 
technical data subject to limited rights 
or computer software subject to re-
stricted rights must be stipulated in an 
attachment to the use and non-disclo-
sure agreement. 

(2) For an intended release, disclo-
sure, or authorized use of technical 
data or computer software subject to 
special license rights, modify para-
graph (1)(d) of the use and non-disclo-
sure agreement to enter the conditions, 
consistent with the license require-
ments, governing the recipient’s obli-
gations regarding use, modification, re-
production, release, performance, dis-
play or disclosure of the data or soft-
ware. 

(b) The requirement for use and non- 
disclosure agreements does not apply 
to Government contractors which re-
quire access to a third party’s data or 
software for the performance of a Gov-
ernment contract that contains the 
clause at 252.227–7025, Limitations on 
the Use or Disclosure of Government- 
Furnished Information Marked with 
Restrictive Legends. 

(c) The prescribed use and non-disclo-
sure agreement is: 

Use and Non-Disclosure Agreement 

The undersigned, llllllll (Insert 
Name) llllllll, an authorized rep-
resentative of the llllllll (Insert 
Company Name) llllllll, (which is 
hereinafter referred to as the ‘‘Recipient’’) 
requests the Government to provide the Re-
cipient with technical data or computer soft-
ware (hereinafter referred to as ‘‘Data’’) in 
which the Government’s use, modification, 
reproduction, release, performance, display 
or disclosure rights are restricted. Those 
Data are identified in an attachment to this 
Agreement. In consideration for receiving 
such Data, the Recipient agrees to use the 
Data strictly in accordance with this Agree-
ment: 

(1) The Recipient shall— 

(a) Use, modify, reproduce, release, per-
form, display, or disclose Data marked with 
government purpose rights or SBIR data 
rights legends only for government purposes 
and shall not do so for any commercial pur-
pose. The Recipient shall not release, per-
form, display, or disclose these Data, with-
out the express written permission of the 
contractor whose name appears in the re-
strictive legend (the ‘‘Contractor’’), to any 
person other than its subcontractors or sup-
pliers, or prospective subcontractors or sup-
pliers, who require these Data to submit of-
fers for, or perform, contracts with the Re-
cipient. The Recipient shall require its sub-
contractors or suppliers, or prospective sub-
contractors or suppliers, to sign a use and 
non-disclosure agreement prior to disclosing 
or releasing these Data to such persons. 
Such agreement must be consistent with the 
terms of this agreement. 

(b) Use, modify, reproduce, release, per-
form, display, or disclose technical data 
marked with limited rights legends only as 
specified in the attachment to this Agree-
ment. Release, performance, display, or dis-
closure to other persons is not authorized 
unless specified in the attachment to this 
Agreement or expressly permitted in writing 
by the Contractor. The Recipient shall 
promptly notify the Contractor of the execu-
tion of this Agreement and identify the Con-
tractor’s Data that has been or will be pro-
vided to the Recipient, the date and place 
the Data were or will be received, and the 
name and address of the Government office 
that has provided or will provide the Data. 

(c) Use computer software marked with re-
stricted rights legends only in performance 
of Contract Number llllllll (insert 
contract number(s)) llllllll. The re-
cipient shall not, for example, enhance, 
decompile, disassemble, or reverse engineer 
the software; time share, or use a computer 
program with more than one computer at a 
time. The recipient may not release, per-
form, display, or disclose such software to 
others unless expressly permitted in writing 
by the licensor whose name appears in the 
restrictive legend. The Recipient shall 
promptly notify the software licensor of the 
execution of this Agreement and identify the 
software that has been or will be provided to 
the Recipient, the date and place the soft-
ware were or will be received, and the name 
and address of the Government office that 
has provided or will provide the software. 

(d) Use, modify, reproduce, release, per-
form, display, or disclose Data marked with 
special license rights legends (To be com-
pleted by the contracting officer. See 
227.7103–7(a)(2). Omit if none of the Data re-
quested is marked with special license rights 
legends). 

(2) The Recipient agrees to adopt or estab-
lish operating procedures and physical secu-
rity measures designed to protect these Data 
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from inadvertent release or disclosure to un-
authorized third parties. 

(3) The Recipient agrees to accept these 
Data ‘‘as is’’ without any Government rep-
resentation as to suitability for intended use 
or warranty whatsoever. This disclaimer 
does not affect any obligation the Govern-
ment may have regarding Data specified in a 
contract for the performance of that con-
tract. 

(4) The Recipient may enter into any 
agreement directly with the Contractor with 
respect to the use, modification, reproduc-
tion, release, performance, display, or disclo-
sure of these Data. 

(5) The Recipient agrees to indemnify and 
hold harmless the Government, its agents, 
and employees from every claim or liability, 
including attorneys fees, court costs, and ex-
penses arising out of, or in any way related 
to, the misuse or unauthorized modification, 
reproduction, release, performance, display, 
or disclosure of Data received from the Gov-
ernment with restrictive legends by the Re-
cipient or any person to whom the Recipient 
has released or disclosed the Data. 

(6) The Recipient is executing this Agree-
ment for the benefit of the Contractor. The 
Contractor is a third party beneficiary of 
this Agreement who, in addition to any 
other rights it may have, is intended to have 
the rights of direct action against the Re-
cipient or any other person to whom the Re-
cipient has released or disclosed the Data, to 
seek damages from any breach of this Agree-
ment or to otherwise enforce this Agree-
ment. 

(7) The Recipient agrees to destroy these 
Data, and all copies of the Data in its posses-
sion, no later than 30 days after the date 
shown in paragraph (8) of this Agreement, to 
have all persons to whom it released the 
Data do so by that date, and to notify the 
Contractor that the Data have been de-
stroyed. 

(8) This Agreement shall be effective for 
the period commencing with the Recipient’s 
execution of this Agreement and ending upon 
llll (Insert Date) llll. The obliga-
tions imposed by this Agreement shall sur-
vive the expiration or termination of the 
Agreement. 
Recipient’s Business Name lllllllll

By llllllllllllllllllllll

Authorized Representative 

llllllllllllllllllllllll

Date 

Representative’s Typed Name lllllll

and Title llllllllllllllllll

(End of use and non-disclosure 
agreement) 

227.7103–8 Deferred delivery and de-
ferred ordering of technical data. 

(a) Deferred delivery. Use the clause at 
252.227–7026, Deferred Delivery of Tech-
nical Data or Computer Software, when 
it is in the Government’s interests to 
defer the delivery of technical data. 
The clause permits the contracting of-
ficer to require the delivery of tech-
nical data identified as ‘‘deferred deliv-
ery’’ data at any time until two years 
after acceptance by the Government of 
all items (other than technical data or 
computer software) under the contract 
or contract termination, whichever is 
later. The obligation of subcontractors 
or suppliers to deliver such technical 
data expires two years after the date 
the prime contractor accepts the last 
item from the subcontractor or sup-
plier for use in the performance of the 
contract. The contract must specify 
which technical data is subject to de-
ferred delivery. The contracting officer 
shall notify the contractor sufficiently 
in advance of the desired delivery date 
for such data to permit timely deliv-
ery. 

(b) Deferred ordering. Use the clause 
at 252.227–7027, Deferred Ordering of 
Technical Data or Computer Software, 
when a firm requirement for a par-
ticular data item(s) has not been estab-
lished prior to contract award but 
there is a potential need for the data. 
Under this clause, the contracting offi-
cer may order any data that has been 
generated in the performance of the 
contract or any subcontract there-
under at any time until three years 
after acceptance of all items (other 
than technical data or computer soft-
ware) under the contract or contract 
termination, whichever is later. The 
obligation of subcontractors to deliver 
such data expires three years after the 
date the contractor accepts the last 
item under the subcontract. When the 
data are ordered, the delivery dates 
shall be negotiated and the contractor 
compensated only for converting the 
data into the prescribed form, repro-
duction costs, and delivery costs. 
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227.7103–9 Copyright. 
(a) Copyright license. (1) The clause at 

252.227–7013, Rights in Technical Data— 
Noncommercial Items, requires a con-
tractor to grant or obtain for the Gov-
ernment license rights which permit 
the Government to reproduce data, dis-
tribute copies of the data, publicly per-
form or display the data or, through 
the right to modify data, prepare deriv-
ative works. The extent to which the 
Government, and others acting on its 
behalf, may exercise these rights varies 
for each of the standard data rights li-
censes obtained under the clause. When 
non-standard license rights in tech-
nical data will be negotiated, negotiate 
the extent of the copyright license con-
current with negotiations for the data 
rights license. Do not negotiate a copy-
right license that provides less rights 
than the standard limited rights li-
cense in technical data. 

(2) The clause at 252.227–7013 does not 
permit a contractor to incorporate a 
third party’s copyrighted data into a 
deliverable data item unless the con-
tractor has obtained an appropriate li-
cense for the Government and, when 
applicable, others acting on the Gov-
ernment’s behalf, or has obtained the 
contracting officer’s written approval 
to do so. Grant approval to use third 
party copyrighted data in which the 
Government will not receive a copy-
right license only when the Govern-
ment’s requirements cannot be satis-
fied without the third party material 
or when the use of the third party ma-
terial will result in cost savings to the 
Government which outweigh the lack 
of a copyright license. 

(b) Copyright considerations—acquisi-
tion of existing and special works. See 
227.7105 or 227.7106 for copyright consid-
erations when acquiring existing or 
special works. 

227.7103–10 Contractor identification 
and marking of technical data to be 
furnished with restrictive mark-
ings. 

(a) Identification requirements. (1) The 
solicitation provision at 252.227–7017, 
Identification and Assertion of Use, Re-
lease, or Disclosure Restrictions, re-
quires offerors to identify to the con-
tracting officer, prior to contract 
award, any technical data that the of-

feror asserts should be provided to the 
Government with restrictions on use, 
modification, reproduction, release or 
disclosure. This requirement does not 
apply to restrictions based solely on 
copyright. The notification and identi-
fication must be submitted as an at-
tachment to the offer. If an offeror 
fails to submit the attachment or fails 
to complete the attachment in accord-
ance with the requirements of the so-
licitation provision, such failure shall 
constitute a minor informality. Pro-
vide offerors an opportunity to remedy 
a minor informality in accordance with 
the procedures at FAR 14.405 or 15.607. 
An offeror’s failure to correct the in-
formality within the time prescribed 
by the contracting officer shall render 
the offer ineligible for award. 

(2) The procedures for correcting 
minor informalities shall not be used 
to obtain information regarding as-
serted restrictions or an offeror’s sug-
gested asserted rights category. Ques-
tions regarding the justification for an 
asserted restriction or asserted rights 
category must be pursued in accord-
ance with the procedures at 227.7103–13. 

(3) The restrictions asserted by a suc-
cessful offeror shall be attached to its 
contract unless, in accordance with the 
procedures at 227.7103–13, the parties 
have agreed that an asserted restric-
tion is not justified. The contract at-
tachment shall provide the same infor-
mation regarding identification of the 
technical data, the asserted rights cat-
egory, the basis for the assertion, and 
the name of the person asserting the 
restrictions as required by paragraph 
(d) of the solicitation provision at 
252.227–7017. Subsequent to contract 
award, the clause at 252.227–7013, Rights 
in Technical Data—Noncommercial 
Items, permits the contractor to make 
additional assertions under certain 
conditions. The additional assertions 
must be made in accordance with the 
procedures and in the format pre-
scribed by that clause. 

(4) Neither the pre- or post-award as-
sertions made by the contractor, nor 
the fact that certain assertions are 
identified in the attachment to the 
contract, determine the respective 
rights of the parties. As provided at 
227.7103–13, the Government has the 

VerDate Mar<15>2010 10:56 Jan 15, 2014 Jkt 229213 PO 00000 Frm 00236 Fmt 8010 Sfmt 8010 Y:\SGML\229213.XXX 229213W
R

E
IE

R
-A

V
IL

E
S

 o
n 

D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



227 

Defense Acquisition Regulations System, DoD 227.7103–11 

right to review, verify, challenge and 
validate restrictive markings. 

(5) Information provided by offerors 
in response to the solicitation provi-
sion may be used in the source selec-
tion process to evaluate the impact on 
evaluation factors that may be created 
by restrictions on the Government’s 
ability to use or disclose technical 
data. However, offerors shall not be 
prohibited from offering products for 
which the offeror is entitled to provide 
the Government limited rights in the 
technical data pertaining to such prod-
ucts and offerors shall not be required, 
either as a condition of being respon-
sive to a solicitation or as a condition 
for award, to sell or otherwise relin-
quish any greater rights in technical 
data when the offeror is entitled to 
provide the technical data with limited 
rights. 

(b) Contractor marking requirements. 
The clause at 252.227–7013, Rights in 
Technical Data—Noncommercial 
Items— 

(1) Requires a contractor that desires 
to restrict the Government’s rights in 
technical data to place restrictive 
markings on the data, provides instruc-
tions for the placement of the restric-
tive markings, and authorizes the use 
of certain restrictive markings; and 

(2) Requires a contractor to deliver, 
furnish, or otherwise provide to the 
Government any technical data in 
which the Government has previously 
obtained rights with the Government’s 
pre-existing rights in that data unless 
the parties have agreed otherwise or 
restrictions on the Government’s 
rights to use, modify, reproduce, re-
lease, perform, display, or disclose the 
data have expired. When restrictions 
are still applicable, the contractor is 
permitted to mark the data with the 
appropriate restrictive legend for 
which the data qualified. 

(c) Unmarked technical data. (1) Tech-
nical data delivered or otherwise pro-
vided under a contract without restric-
tive markings shall be presumed to 
have been delivered with unlimited 
rights and may be released or disclosed 
without restriction. To the extent 
practicable, if a contractor has re-
quested permission (see paragraph 
(c)(2) of this subsection) to correct an 
inadvertent omission of markings, do 

not release or disclose the technical 
data pending evaluation of the request. 

(2) A contractor may request permis-
sion to have appropriate legends placed 
on unmarked technical data at its ex-
pense. The request must be received by 
the contracting officer within six 
months following the furnishing or de-
livery of such data, or any extension of 
that time approved by the contracting 
officer. The person making the request 
must: 

(i) Identify the technical data that 
should have been marked; 

(ii) Demonstrate that the omission of 
the marking was inadvertent, the pro-
posed marking is justified and con-
forms with the requirements for the 
marking of technical data contained in 
the clause at 252.227–7013; and 

(iii) Acknowledge, in writing, that 
the Government has no liability with 
respect to any disclosure, reproduction, 
or use of the technical data made prior 
to the addition of the marking or re-
sulting from the omission of the mark-
ing. 

(3) Contracting officers should grant 
permission to mark only if the tech-
nical data were not distributed outside 
the Government or were distributed 
outside the Government with restric-
tions on further use or disclosure. 

227.7103–11 Contractor procedures 
and records. 

(a) The clause at 252.227–7013, Rights 
in Technical Data—Noncommercial 
Items, requires a contractor, and its 
subcontractors or suppliers that will 
deliver technical data with other than 
unlimited rights, to establish and fol-
low written procedures to assure that 
restrictive markings are used only 
when authorized and to maintain 
records to justify the validity of as-
serted restrictions on delivered data. 

(b) The clause at 252.227–7037, Valida-
tion of Restrictive Markings on Tech-
nical Data requires contractors and 
their subcontractors at any tier to 
maintain records sufficient to justify 
the validity of restrictive markings on 
technical data delivered or to be deliv-
ered under a Government contract. 
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227.7103–12 Government right to es-
tablish conformity of markings. 

(a) Nonconforming markings. (1) Au-
thorized markings are identified in the 
clause at 252.227–7013, Rights in Tech-
nical Data—Noncommercial Items. All 
other markings are nonconforming 
markings. An authorized marking that 
is not in the form, or differs in sub-
stance, from the marking requirements 
in the clause at 252.227–7013 is also a 
nonconforming marking. 

(2) The correction of nonconforming 
markings on technical data is not sub-
ject to 252.227–7037, Validation of Re-
strictive Markings on Technical Data. 
To the extent practicable, the con-
tracting officer should return technical 
data bearing nonconforming markings 
to the person who has placed the non-
conforming markings on such data to 
provide that person an opportunity to 
correct or strike the nonconforming 
marking at that person’s expense. If 
that person fails to correct the noncon-
formity and return the corrected data 
within 60 days following the person’s 
receipt of the data, the contracting of-
ficer may correct or strike the noncon-
formity at that person’s expense. When 
it is impracticable to return technical 
data for correction, contracting offi-
cers may unilaterally correct any non-
conforming markings at Government 
expense. Prior to correction, the data 
may be used in accordance with the 
proper restrictive marking. 

(b) Unjustified markings. (1) An un-
justified marking is an authorized 
marking that does not depict accu-
rately restrictions applicable to the 
Government’s use, modification, repro-
duction, release, performance, display, 
or disclosure of the marked technical 
data. For example, a limited rights leg-
end placed on technical data pertaining 
to items, components, or processes 
that were developed under a Govern-
ment contract either exclusively at 
Government expense or with mixed 
funding (situations under which the 
Government obtains unlimited or gov-
ernment purpose rights) is an unjusti-
fied marking. 

(2) Contracting officers have the 
right to review and challenge the valid-
ity of unjustified markings. However, 
at any time during performance of a 
contract and notwithstanding exist-

ence of a challenge, the contracting of-
ficer and the person who has asserted a 
restrictive marking may agree that the 
restrictive marking is not justified. 
Upon such agreement, the contracting 
officer may, at his or her election, ei-
ther— 

(i) Strike or correct the unjustified 
marking at that person’s expense; or 

(ii) Return the technical data to the 
person asserting the restriction for cor-
rection at that person’s expense. If the 
data are returned and that person fails 
to correct or strike the unjustified re-
striction and return the corrected data 
to the contracting officer within 60 
days following receipt of the data, the 
unjustified marking shall be corrected 
or stricken at that person’s expense. 

227.7103–13 Government right to re-
view, verify, challenge and validate 
asserted restrictions. 

(a) General. An offeror’s assertion(s) 
of restrictions on the Government’s 
rights to use, modify, reproduce, re-
lease, or disclose technical data do not, 
by themselves, determine the extent of 
the Government’s rights in the tech-
nical data. Under 10 U.S.C. 2321, the 
Government has the right to challenge 
asserted restrictions when there are 
reasonable grounds to question the va-
lidity of the assertion and continued 
adherence to the assertion would make 
it impractical to later procure com-
petitively the item to which the data 
pertain. 

(b) Pre-award considerations. The chal-
lenge procedures required by 10 U.S.C. 
2321 could significantly delay awards 
under competitive procurements. 
Therefore, avoid challenging asserted 
restrictions prior to a competitive con-
tract award unless resolution of the as-
sertion is essential for successful com-
pletion of the procurement. 

(c) Challenge considerations and pre-
sumption. 

(1) Requirements to initiate a challenge. 
Contracting officers shall have reason-
able grounds to challenge the validity 
of an asserted restriction. Before 
issuing a challenge to an asserted re-
striction, carefully consider all avail-
able information pertaining to the as-
sertion. The contracting officer shall 
not challenge a contractor’s assertion 
that a commercial item, component, or 
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process was developed exclusively at 
private expense unless the Government 
can demonstrate that it contributed to 
development of the item, component or 
process. 

(2) Presumption regarding development 
exclusively at private expense. 10 U.S.C. 
2320(b)(1) and 2321(f) establish a pre-
sumption and procedures regarding val-
idation of asserted restrictions for 
technical data related to commercial 
items, and to major systems, on the 
basis of development exclusively at pri-
vate expense. 

(i) Commercial items. For commer-
cially available off-the-shelf items (de-
fined at 41 U.S.C. 431(c)[104]) in all 
cases, and for all other commercial 
items except as provided in paragraph 
(c)(2)(ii) of this subsection, contracting 
officers shall presume that the items 
were developed exclusively at private 
expense whether or not a contractor 
submits a justification in response to a 
challenge notice. When a challenge is 
warranted, a contractor’s or sub-
contractor’s failure to respond to the 
challenge notice cannot be the sole 
basis for issuing a final decision deny-
ing the validity of an asserted restric-
tion. 

(ii) Major systems. The presumption of 
development exclusively at private ex-
pense does not apply to major systems 
or subsystems or components thereof, 
except for commercially available off- 
the-shelf items (which are governed by 
paragraph (c)(2)(i) of this subsection). 
When the contracting officer chal-
lenges an asserted restriction regard-
ing technical data for a major system 
or a subsystem or component thereof 
on the basis that the technology was 
not developed exclusively at private 
expense, the contracting officer shall 
sustain the challenge unless informa-
tion provided by the contractor or sub-
contractor demonstrates that the item 
was developed exclusively at private 
expense. 

(d) Challenge and validation. All chal-
lenges shall be made in accordance 
with the provisions of the clause at 
252.227–7037, Validation of Restrictive 
Markings on Technical Data. 

(1) Challenge period. Asserted restric-
tions should be reviewed before accept-
ance of technical data deliverable 
under the contract. Assertions must be 

challenged within three years after 
final payment under the contract or 
three years after delivery of the data, 
whichever is later. However, restrictive 
markings may be challenged at any 
time if the technical data— 

(i) Are publicly available without re-
strictions; 

(ii) Have been provided to the United 
States without restriction; or 

(iii) Have been otherwise made avail-
able without restriction other than a 
release or disclosure resulting from the 
sale, transfer, or other assignment of 
interest in the technical data to an-
other party or the sale or transfer of 
some or all of a business entity or its 
assets to another party. 

(2) Pre-challenge requests for informa-
tion. (i) After consideration of the situ-
ations described in paragraph (d)(3) of 
this subsection, contracting officers 
may request the person asserting a re-
striction to furnish a written expla-
nation of the facts and supporting doc-
umentation for the assertion in suffi-
cient detail to enable the contracting 
officer to ascertain the basis of the re-
strictive markings. Additional sup-
porting documentation may be re-
quested when the explanation provided 
by the person making the assertion 
does not, in the contracting officer’s 
opinion, establish the validity of the 
assertion. 

(ii) If the person asserting the re-
striction fails to respond to the con-
tracting officer’s request for informa-
tion or additional supporting docu-
mentation, or if the information sub-
mitted or any other available informa-
tion pertaining to the validity of a re-
strictive marking does not justify the 
asserted restriction, a challenge should 
be considered. 

(3)Transacting matters directly with 
subcontracts. The clause at 252.227–7037 
obtains the contractor’s agreement 
that the Government may transact 
matters under the clause directly with 
a subcontractor, at any tier, without 
creating or implying privity of con-
tract. Contracting officers should per-
mit a subcontractor or supplier to 
transact challenge and validation mat-
ters directly with the Government 
when— 

(i) A subcontractor’s or supplier’s 
business interests in its technical data 
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would be compromised if the data were 
disclosed to a higher tier contractor; 

(ii) There is reason to believe that 
the contractor will not respond in a 
timely manner to a challenge and an 
untimely response would jeopardize a 
subcontractor’s or suppliers right to 
assert restrictions; or 

(iii) Requested to do so by a subcon-
tractor or supplier. 

(4) Challenge notice. The contracting 
officer shall not issue a challenge no-
tice unless there are reasonable 
grounds to question the validity of an 
assertion. The contracting officer may 
challenge an assertion whether or not 
supporting documentation was re-
quested under paragraph (d)(2) of this 
subsection. Challenge notices shall be 
in writing and issued to the contractor 
or, after consideration of the situations 
described in paragraph (d)(3) of this 
subsection, the person asserting the re-
striction. The challenge notice shall 
include the information in paragraph 
(e) of the clause at 252.227–7037. 

(5) Extension of response time. The con-
tracting officer, at his or her discre-
tion, may extend the time for response 
contained in a challenge notice, as ap-
propriate, if the contractor submits a 
timely written request showing the 
need for additional time to prepare a 
response. 

(6) Contracting officer’s final decision. 
Contracting officers must issue a final 
decision for each challenged assertion, 
whether or not the assertion has been 
justified. 

(i) A contracting officer’s final deci-
sion that an assertion is not justified 
must be issued a soon as practicable 
following the failure of the person as-
serting the restriction to respond to 
the contracting officer’s challenge 
within 60 days, or any extension to 
that time granted by the contracting 
officer. 

(ii) A contracting officer who, fol-
lowing a challenge and response by the 
person asserting the restriction, deter-
mines that an asserted restriction is 
justified, shall issue a final decision 
sustaining the validity of the asserted 
restriction. If the asserted restriction 
was made subsequent to submission of 
the contractor’s offer, add the asserted 
restriction to the contract attachment. 

(iii) A contracting officer who deter-
mine that the validity of an asserted 
restriction has not been justified shall 
issue a contracting officer’s final deci-
sion within the time frames prescribed 
in 252.227–7037. As provided in para-
graph (g) of that clause, the Govern-
ment is obligated to continue to re-
spect the asserted restrictions through 
final disposition of any appeal unless 
the agency head notifies the person as-
serting the restriction that urgent or 
compelling circumstances do not per-
mit the Government to continue to re-
spect the asserted restriction. 

(7) Multiple challenges to an asserted 
restriction. When more than one con-
tracting officer challenges an asserted 
restriction, the contracting officer who 
made the earliest challenge is respon-
sible for coordinating the Government 
challenges. That contracting officer 
shall consult with all other contracting 
officers making challenges, verify that 
all challenges apply to the same as-
serted restriction and, after consulting 
with the contractor, subcontractor, or 
supplier asserting the restriction, issue 
a schedule that provides that person a 
reasonable opportunity to respond to 
each challenge. 

(8) Validation. Only a contracting of-
ficer’s final decision, or actions of an 
agency board of contract appeals or a 
court of competent jurisdiction, that 
sustain the validity of an asserted re-
striction constitute validation of the 
asserted restriction. 

227.7103–14 Conformity, acceptance, 
and warranty of technical data. 

(a) Statutory requirements. 10 U.S.C. 
2320— 

(1) Provides for the establishment of 
remedies applicable to technical data 
found to be incomplete, inadequate, or 
not to satisfy the requirements of the 
contract concerning such data; and 

(2) Authorizes agency heads to with-
hold payments (or exercise such other 
remedies an agency head considers ap-
propriate) during any period if the con-
tractor does not meet the requirements 
of the contract pertaining to the deliv-
ery of technical data. 

(b) Conformity and acceptance. (1) So-
licitations and contracts requiring the 
delivery of technical data shall specify 
the requirements the data must satisfy 
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to be acceptable. Contracting officers, 
or their authorized representatives, are 
responsible for determining whether 
technical data tendered for acceptance 
conform to the contractual require-
ments. 

(2) The clause at 252.227–7030, Tech-
nical Data—Withholding of Payment, 
provides for withholding up to 10 per-
cent of the contract price pending cor-
rection or replacement of the noncon-
forming technical data or negotiation 
of an equitable reduction in contract 
price. The amount subject to with-
holding may be expressed as a fixed 
dollar amount or as a percentage of the 
contract price. In either case, the 
amount shall be determined giving 
consideration to the relative value and 
importance of the data. For example— 

(i) When the sole purpose of a con-
tract is to produce the data, the rel-
ative value of that data may be consid-
erably higher than the value of data 
produced under a contract where the 
production of the data is a secondary 
objective; or 

(ii) When the Government will main-
tain or repair items, repair and mainte-
nance data may have a considerably 
higher relative value than data that 
merely describe the item or provide 
performance characteristics. 

(3) Do not accept technical data that 
do not conform to the contractual re-
quirements in all respects. Except for 
nonconforming restrictive markings 
(see paragraph (b)(4) of this sub-
section), correction or replacement of 
nonconforming data or an equitable re-
duction in contract price when correc-
tion or replacement of the noncon-
forming data is not practicable or is 
not in the Government’s interests, 
shall be accomplished in accordance 
with— 

(i) The provisions of a contract 
clause providing for inspection and ac-
ceptance of deliverables and remedies 
for nonconforming deliverables; or 

(ii) The procedures at FAR 46.407(c) 
through (g), if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
deliverables. 

(4) Follow the procedures at 227.7103– 
12(a)(2) if nonconforming markings are 
the sole reason technical data fail to 
conform to contractual requirements. 

The clause at 252.227–7030 may be used 
to withhold an amount for payment, 
consistent with the terms of the 
clause, pending correction of the non-
conforming markings. 

(c) Warranty. (1) The intended use of 
the technical data and the cost, if any, 
to obtain the warranty should be con-
sidered before deciding to obtain a data 
warranty (see FAR 46.703). The fact 
that a particular item, component, or 
process is or is not warranted is not a 
consideration in determining whether 
or not to obtain a warranty for the 
technical data that pertain to the 
item, component, or process. For exam-
ple, a data warranty should be consid-
ered if the Government intends to re-
pair or maintain an item and defective 
repair or maintenance data would im-
pair the Government’s effective use of 
the item or result in increased costs to 
the Government. 

(2) As prescribed in 246.710, use the 
clause at 252.246–7001, Warranty of 
Data, and its alternates, or a substan-
tially similar clause when the Govern-
ment needs a specific warranty of tech-
nical data. 

[60 FR 33471, June 28, 1995, as amended at 69 
FR 31912, June 8, 2004] 

227.7103–15 Subcontractor rights in 
technical data. 

(a) 10 U.S.C. 2320 provides subcontrac-
tors at all tiers the same protection for 
their rights in data as is provided to 
prime contractors. The clauses at 
252.227–7013, Rights in Technical Data— 
Noncommercial Items, and 252.227–7037, 
Validation of Restrictive Markings on 
Technical Data, implement the statu-
tory requirements. 

(b) 10 U.S.C. 2321 permits a subcon-
tractor to transact directly with the 
Government matters relating to the 
validation of its asserted restrictions 
on the Government’s rights to use or 
disclose technical data. The clause at 
252.227–7037 obtains a contractor’s 
agreement that the direct transaction 
of validation or challenge matters with 
subcontractors at any tier does not es-
tablish or imply privity of contract. 
When a subcontractor or supplier exer-
cise its right to transact validation 
matters directly with the Government, 
contracting officers shall deal directly 

VerDate Mar<15>2010 10:56 Jan 15, 2014 Jkt 229213 PO 00000 Frm 00241 Fmt 8010 Sfmt 8010 Y:\SGML\229213.XXX 229213W
R

E
IE

R
-A

V
IL

E
S

 o
n 

D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



232 

48 CFR Ch. 2 (10–1–13 Edition) 227.7103–16 

with such persons, as provided at 
227.7103–13(c)(3). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without modi-
fication except for appropriate identi-
fication of the parties, in contracts 
with subcontractors or suppliers, at all 
tiers, who will be furnishing technical 
data for non-commercial items in re-
sponse to a Government requirement: 

(1) 252.227–7013, Rights in Technical 
Data—Noncommercial Items; 

(2) 252.227–7025, Limitations on the 
Use or Disclosure of Government-Fur-
nished Information Marked with Re-
strictive Legends; 

(3) 252.227–7028, Technical Data or 
Computer Software Previously Deliv-
ered to the Government; and 

(4) 252.227–7037, Validation of Restric-
tive Markings on Technical Data. 

(d) Do not require contractors to 
have their subcontractors or suppliers 
at any tier relinquish rights in tech-
nical data to the contractor, a higher 
tier subcontractor, or to the Govern-
ment, as a condition for award of any 
contract, subcontract, purchase order, 
or similar instrument except for the 
rights obtained by the Government 
under the Rights in Technical Data— 
Noncommercial Items clause contained 
in the contractor’s contract with the 
Government. 

[56 FR 36389, July 31, 1991, as amended at 60 
FR 61598, Nov. 30, 1995] 

227.7103–16 Providing technical data 
to foreign governments, foreign 
contractors, or international orga-
nizations. 

Technical data may be released or 
disclosed to foreign governments, for-
eign contractors, or international orga-
nizations only if release or disclosure is 
otherwise permitted both by Federal 
export controls and other national se-
curity laws or regulations. Subject to 
such laws and regulations, the Depart-
ment of Defense— 

(a) May release or disclose technical 
data in which it has obtained unlimited 
rights to such foreign entities or au-
thorize the use of such data by those 
entities; and 

(b) Shall not release or disclose tech-
nical data for which restrictions on 
use, release, or disclosure have been as-

serted to foreign entities, or authorize 
the use of technical data by those enti-
ties, unless the intended recipient is 
subject to the same provisions as in-
cluded in the use and non-disclosure 
agreement at 227.7103–7 and the re-
quirements of the clause at 252.227–7103, 
Rights in Technical Data—Non-
commercial Items, governing use, 
modification, reproduction, release, 
performance, display, or disclosure of 
such data have been satisfied. 

227.7103–17 Overseas contracts with 
foreign sources. 

(a) The clause at 252.227–7032, Rights 
in Technical Data and Computer Soft-
ware (Foreign), may be used in con-
tracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see paragraph (c) of this 
subsection), in lieu of the clause at 
252.227–7013, Rights in Technical Data— 
Noncommercial Items, when the Gov-
ernment requires the unrestricted 
right to use, modify, reproduce, per-
form, display, release or disclose all 
technical data to be delivered under 
the contract. Do not use the clause in 
contracts for existing or special works. 

(b) When the Government does not 
require unlimited rights, the clause at 
252.227–7032 may be modified to accom-
modate the needs of a specific overseas 
procurement situation. The Govern-
ment should obtain rights in the tech-
nical data that are not less than the 
rights the Government would have ob-
tained under the data rights clause(s) 
prescribed in this part for a comparable 
procurement performed within the 
United States or its outlying areas. 

(c) Contracts for Canadian purchases 
shall include the appropriate data 
rights clause prescribed in this part for 
a comparable procurement performed 
within the United States or its out-
lying areas. 

[56 FR 36389, July 31, 1991, as amended at 70 
FR 35545, June 21, 2005] 

227.7104 Contracts under the Small 
Business Innovation Research 
(SBIR) Program. 

(a) Use the clause at 252.227–7018, 
Rights in Noncommercial Technical 
Data and Computer Software—Small 
Business Innovation Research (SBIR) 
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Program, when technical data or com-
puter software will be generated during 
performance of contracts under the 
SBIR program. 

(b) Under the clause at 252.227–7018, 
the Government obtains SBIR data 
rights in technical data and computer 
software generated under the contract 
and marked with the SBIR data rights 
legend. SBIR data rights provide the 
Government limited rights in such 
technical data and restricted rights in 
such computer software during the 
SBIR data protection period com-
mencing with contract award and end-
ing five years after completion of the 
project under which the data were gen-
erated. Upon expiration of the five-year 
restrictive license, the Government has 
unlimited rights in the SBIR technical 
data and computer software. 

(c) During the SBIR data protection 
period, the Government may not re-
lease or disclose SBIR technical data 
or computer software to any person ex-
cept as authorized for limited rights 
technical data or restricted rights com-
puter software, respectively. 

(d) Use the clause at 252.227–7018 with 
its Alternate I in research contracts 
when the contracting officer deter-
mines, in consultation with counsel, 
that public dissemination by the con-
tractor would be— 

(1) In the interest of the Government; 
and 

(2) Facilitated by the Government re-
linquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the Gov-
ernment. 

(e) Use the following provision and 
clauses in SBIR solicitations and con-
tracts that include the clause at 
252.227–7018: 

(1) 252.227–7016, Rights in Bid or Pro-
posal Information; 

(2) 252.227–7017, Identification and As-
sertion of Use, Release, or Disclosure 
Restrictions; 

(3) 252.227–7019, Validation of As-
serted Restrictions—Computer Soft-
ware; 

(4) 252.227–7030, Technical Data— 
Withholding of Payment; and 

(5) 252.227–7037, Validation of Restric-
tive Markings on Technical Data (para-
graph (e) of the clause contains infor-

mation that must be included in a 
challenge). 

(f) Use the following clauses and pro-
vision in SBIR solicitations and con-
tracts in accordance with the guidance 
at 227.7103–6 (c) and (d): 

(1) 252.227–7025, Limitations on the 
Use or Disclosure of Government-Fur-
nished Information Marked with Re-
strictive Legends; and 

(2) 252.227–7028, Technical Data or 
Computer Software Previously Deliv-
ered to the Government. 

[56 FR 36389, July 31, 1991, as amended at 60 
FR 61598, Nov. 30, 1995; 62 FR 2614, Jan. 17, 
1997; 69 FR 31912, June 8, 2004; 78 FR 30238, 
May 22, 2013] 

227.7105 Contracts for the acquisition 
of existing works. 

227.7105–1 General. 
(a) Existing works include motion 

pictures, television recordings, video 
recordings, and other audiovisual 
works in any medium; sound record-
ings in any medium; musical, dra-
matic, and literary works; pantomimes 
and choreographic works; pictorial, 
graphic, and sculptural works; and 
works of a similar nature. Usually, 
these or similar works were not first 
created, developed, generated, origi-
nated, prepared, or produced under a 
Government contract. Therefore, the 
Government must obtain a license in 
the work if it intends to reproduce the 
work, distribute copies of the work, 
prepare derivative works, or perform or 
display the work publicly. When the 
Government is not responsible for the 
content of an existing work, it should 
require the copyright owner to indem-
nify the Government for liabilities that 
may arise out of the content, perform-
ance, use, or disclosure of such data. 

(b) Follow the procedures at 227.7106 
for works which will be first created, 
developed, generated, originated, pre-
pared, or produced under a Government 
contract and the Government needs to 
control distribution of the work or has 
a specific need to obtain indemnity for 
liabilities that may arise out of the 
creation, content, performance, use, or 
disclosure of the work or from libelous 
or other unlawful material contained 
in the work. Follow the procedures at 
227.7103 when the Government does not 
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need to control distribution of such 
works or obtain such indemnities. 

227.7105–2 Acquisition of existing 
works without modification. 

(a) Use the clause at 252.227–7021, 
Rights in Data—Existing Works, in 
lieu of the clause at 252.227–7013, Rights 
in Technical Data—Noncommercial 
Items, in solicitations and contracts 
exclusively for existing works when— 

(1) The existing works will be ac-
quired without modification; and 

(2) The Government requires the 
right to reproduce, prepare derivative 
works, or publicly perform or display 
the existing works; or 

(3) The Government has a specific 
need to obtain indemnity for liabilities 
that may arise out of the content, per-
formance, use, or disclosure of such 
data. 

(b) The clause at 252.227–7021 provides 
the Government, and others acting on 
its behalf, a paid-up, non-exclusive, ir-
revocable, world-wide license to repro-
duce, prepare derivative works and 
publicly perform or display the works 
called for by a contract and to author-
ize others to do so for government pur-
poses. 

(c) A contract clause is not required 
to acquire existing works such as 
books, magazines and periodicals, in 
any storage or retrieval medium, when 
the Government will not reproduce the 
books, magazines or periodicals, or pre-
pare derivative works. 

227.7105–3 Acquisition of modified ex-
isting works. 

Use the clause at 252.227–7020, Rights 
in Special Works, in solicitations and 
contracts for modified existing works 
in lieu of the clause at 252.227–7021, 
Rights in Data—Existing Works. 

227.7106 Contracts for special works. 
(a) Use the clause at 252.227–7020, 

Rights in Special Works, in solicita-
tions and contracts where the Govern-
ment has a specific need to control the 
distribution of works first produced, 
created, or generated in the perform-
ance of a contract and required to be 
delivered under that contract, includ-
ing controlling distribution by obtain-
ing an assignment of copyright, or a 
specific need to obtain indemnity for 

liabilities that may arise out of the 
creation, delivery, use, modification, 
reproduction, release, performance, 
display, or disclosure of such works. 
Use the clause— 

(1) In lieu of the clause at 252.227– 
7013, Rights in Technical Data—Non-
commercial Items, when the Govern-
ment must own or control copyright in 
all works first produced, created, or 
generated and required to be delivered 
under a contract; or 

(2) In addition to the clause at 
252.227–7013 when the Government must 
own or control copyright in a portion 
of a work first produced, created, or 
generated and required to be delivered 
under a contract. The specific portion 
in which the Government must own or 
control copyright must be identified in 
a special contract requirement. 

(b) Although the Government obtains 
an assignment of copyright and unlim-
ited rights in a special work under the 
clause at 252.227–7020, the contractor 
retains use and disclosure rights in 
that work. If the Government needs to 
restrict a contractor’s rights to use or 
disclose a special work, it must also 
negotiate a special license which spe-
cifically restricts the contractor’s use 
or disclosure rights. 

(c) The clause at 252.227–7020 does not 
permit a contractor to incorporate into 
a special work any works copyrighted 
by others unless the contractor obtains 
the contracting officer’s permission to 
do so and obtains for the Government a 
non-exclusive, paid up, world-wide li-
cense to make and distribute copies of 
that work, to prepare derivative works, 
to perform or display publicly any por-
tion of the work, and to permit others 
to do so for government purposes. 
Grant permission only when the Gov-
ernment’s requirements cannot be sat-
isfied unless the third party work is in-
cluded in the deliverable work. 

(d) Examples of works which may be 
procured under the Rights in Special 
Works clause include, but are not lim-
ited, to audiovisual works, computer 
data bases, computer software docu-
mentation, scripts, soundtracks, musi-
cal compositions, and adaptations; his-
tories of departments, agencies, serv-
ices or units thereof; surveys of Gov-
ernment establishments; instructional 
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works or guidance to Government offi-
cers and employees on the discharge of 
their official duties; reports, books, 
studies, surveys or similar documents; 
collections of data containing informa-
tion pertaining to individuals that, if 
disclosed, would violate the right of 
privacy or publicity of the individuals 
to whom the information relates; or in-
vestigative reports. 

227.7107 Contracts for architect-engi-
neer services. 

This section sets forth policies and 
procedures, pertaining to data, copy-
rights, and restricted designs unique to 
the acquisition of construction and ar-
chitect-engineer services. 

227.7107–1 Architectural designs and 
data clauses for architect-engineer 
or construction contracts. 

(a) Except as provided in paragraph 
(b) of this subsection and in 227.7107–2, 
use the clause at 252.227–7022, Govern-
ment Rights (Unlimited), in solicita-
tions and contracts for architect-engi-
neer services and for construction in-
volving architect-engineer services. 

(b) When the purpose of a contract 
for architect-engineer services, or for 
construction involving architect-engi-
neer services, is to obtain a unique ar-
chitectural design of a building, a 
monument, or construction of similar 
nature, which for artistic, aesthetic or 
other special reasons the Government 
does not want duplicated, the Govern-
ment may acquire exclusive control of 
the data pertaining to the design by in-
cluding the clause at 252.227–7023, 
Drawings and Other Data to Become 
Property of Government, in solicita-
tions and contracts. 

(c) The Government shall obtain un-
limited rights in shop drawings for con-
struction. In solicitations and con-
tracts calling for delivery of shop draw-
ings, include the clause at 252.227–7033, 
Rights in Shop Drawings. 

227.7107–2 Contracts for construction 
supplies and research and develop-
ment work. 

Use the provisions and clauses re-
quired by 227–7103–6 and 227.7203–6 when 
the acquisition is limited to— 

(a) Construction supplies or mate-
rials; 

(b) Experimental, developmental, or 
research work, or test and evaluation 
studies of structures, equipment, proc-
esses, or materials for use in construc-
tion; or 

(c) Both. 

227.7107–3 Approval of restricted de-
signs. 

The clause at 252.227–7024, Notice and 
Approval of Restricted Designs, may be 
included in architect-engineer con-
tracts to permit the Government to 
make informed decisions concerning 
noncompetitive aspects of the design. 

227.7108 Contractor data repositories. 
(a) Contractor data repositories may 

be established when permitted by agen-
cy procedures. The contractual instru-
ment establishing the data repository 
must require, as a minimum, the data 
repository management contractor 
to— 

(1) Establish and maintain adequate 
procedures for protecting technical 
data delivered to or stored at the re-
pository from unauthorized release or 
disclosure; 

(2) Establish and maintain adequate 
procedures for controlling the release 
or disclosure of technical data from the 
repository to third parties consistent 
with the Government’s rights in such 
data; 

(3) When required by the contracting 
officer, deliver data to the Government 
on paper or in other specified media; 

(4) Be responsible for maintaining the 
currency of data delivered directly by 
Government contractors or subcontrac-
tors to the repository; 

(5) Obtain use and non-disclosure 
agreements (see 227.7103–7) from all per-
sons to whom government purpose 
rights data is released or disclosed; and 

(6) Indemnify the Government from 
any liability to data owners or 
licensors resulting from, or as a con-
sequence of, a release or disclosure of 
technical data made by the data reposi-
tory contractor or its officers, employ-
ees, agents, or representatives. 

(b) If the contractor is or will be the 
data repository manager, the contrac-
tor’s data management and distribu-
tion responsibilities must be identified 
in the contract or the contract must 
reference the agreement between the 
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Government and the contractor that 
establishes those responsibilities. 

(c) If the contractor is not and will 
not be the data repository manager, do 
not require a contractor or subcon-
tractor to deliver technical data 
marked with limited rights legends to 
a data repository managed by another 
contractor unless the contractor or 
subcontractor who has asserted limited 
rights agrees to release the data to the 
repository or has authorized, in writ-
ing, the Government to do so. 

(d) Repository procedures may pro-
vide for the acceptance, delivery, and 
subsequent distribution of technical 
data in storage media other than 
paper, including direct electronic ex-
change of data between two computers. 
The procedures must provide for the 
identification of any portions of the 
data provided with restrictive legends, 
when appropriate. The acceptance cri-
teria must be consistent with the au-
thorized delivery format. 

Subpart 227.72—Rights in Com-
puter Software and Computer 
Software Documentation 

SOURCE: 60 FR 33482, June 28, 1995, unless 
otherwise noted. 

227.7200 Scope of subpart. 
This subpart— 
(a) Prescribes policies and procedures 

for the acquisition of computer soft-
ware and computer software docu-
mentation, and the rights to use, mod-
ify, reproduce, release, perform, dis-
play, or disclose such software or docu-
mentation. It implements require-
ments in the following laws and Execu-
tive Order: 

(1) 10 U.S.C. 2302(4). 
(2) 10 U.S.C. 2305 (subsection (d)(4)). 
(3) 10 U.S.C. 2320. 
(4) 10 U.S.C. 2321. 
(5) 10 U.S.C. 2325. 
(6) Executive Order 12591 (subsection 

1(b)(6)). 
(b) Does not apply to computer soft-

ware or computer software documenta-
tion acquired under GSA schedule con-
tracts. 

227.7201 Definitions. 
(a) As used in this subpart, unless 

otherwise specifically indicated, the 

terms ‘‘offeror’’ and ‘‘contractor’’ in-
clude an offeror’s or contractor’s sub-
contractors, suppliers, or potential 
subcontractors or suppliers at any tier. 

(b) Other terms used in this subpart 
are defined in the clause at 252.227–7014, 
Rights in Noncommercial Computer 
Software and Noncommercial Com-
puter Software Documentation. 

227.7202 Commercial computer soft-
ware and commercial computer 
software documentation. 

227.7202–1 Policy. 
(a) Commercial computer software or 

commercial computer software docu-
mentation shall be acquired under the 
licenses customarily provided to the 
public unless such licenses are incon-
sistent with Federal procurement law 
or do not otherwise satisfy user needs. 

(b) Commercial computer software 
and commercial computer software 
documentation shall be obtained com-
petitively, to the maximum extent 
practicable, using firm-fixed-price con-
tracts or firm-fixed-priced orders under 
available pricing schedules. 

(c) Offerors and contractors shall not 
be required to— 

(1) Furnish technical information re-
lated to commercial computer software 
or commercial computer software doc-
umentation that is not customarily 
provided to the public except for infor-
mation documenting the specific modi-
fications made at Government expense 
to such software or documentation to 
meet the requirements of a Govern-
ment solicitation; or 

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use, 
modify, reproduce, release, perform, 
display, or disclose commercial com-
puter software or commercial com-
puter software documentation except 
for a transfer of rights mutually agreed 
upon. 

227.7202–2 [Reserved] 

227.7202–3 Rights in commercial com-
puter software or commercial com-
puter software documentation. 

(a) The Government shall have only 
the rights specified in the license under 
which the commercial computer soft-
ware or commercial computer software 
documentation was obtained. 
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(b) If the Government has a need for 
rights not conveyed under the license 
customarily provided to the public, the 
Government must negotiate with the 
contractor to determine if there are ac-
ceptable terms for transferring such 
rights. The specific rights granted to 
the Government shall be enumerated in 
the contract license agreement or an 
addendum thereto. 

227.7202–4 Contract clause. 
A specific contract clause governing 

the Government’s rights in commercial 
computer software or commercial com-
puter software documentation is not 
prescribed. As required by 227.7202–3, 
the Government’s rights to use, mod-
ify, reproduce, release, perform, dis-
play, or disclose computer software or 
computer software documentation 
shall be identified in a license agree-
ment. 

227.7203 Noncommercial computer 
software and noncommercial com-
puter software documentation. 

227.7203–1 Policy. 
(a) DoD policy is to acquire only the 

computer software and computer soft-
ware documentation, and the rights in 
such software or documentation, nec-
essary to satisfy agency needs. 

(b) Solicitations and contracts 
shall— 

(1) Specify the computer software or 
computer software documentation to 
be delivered under a contract and the 
delivery schedules for the software or 
documentation; 

(2) Establish or reference procedures 
for determining the acceptability of 
computer software or computer soft-
ware documentation; 

(3) Establish separate contract line 
items, to the extent practicable, for 
the computer software or computer 
software documentation to be delivered 
under a contract and require offerors 
and contractors to price separately 
each deliverable data item; and 

(4) Require offerors to identify, to the 
extent practicable, computer software 
or computer software documentation 
to be furnished with restrictions on the 
Government’s rights and require con-
tractors to identify computer software 
or computer software documentation 

to be delivered with such restrictions 
prior to delivery. 

(c) Offerors shall not be required, ei-
ther as a condition of being responsive 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish 
to the Government any rights in com-
puter software developed exclusively at 
private expense except for the software 
identified at 227.7203–5(a) (3) through 
(6). 

(d) Offerors and contractors shall not 
be prohibited or discouraged from fur-
nishing or offering to furnish computer 
software developed exclusively at pri-
vate expense solely because the Gov-
ernment’s rights to use, modify, re-
lease, reproduce, perform, display, or 
disclose the software may be re-
stricted. 

(e) For acquisitions involving major 
weapon systems or subsystems of 
major weapon systems, the acquisition 
plan shall address acquisition strate-
gies that provide for computer software 
and computer software documentation, 
and the associated license rights, in ac-
cordance with 207.106(S–70). 

[60 FR 33471, June 28, 1995 as amended at 72 
FR 51189, Sept. 6, 2007] 

227.7203–2 Acquisition of noncommer-
cial computer software and com-
puter software documentation. 

(a) Contracting officers shall work 
closely with data managers and re-
quirements personnel to assure that 
computer software and computer soft-
ware documentation requirements in-
cluded in solicitations are consistent 
with the policy expressed in 227.7203–1. 

(b)(1) Data managers or other re-
quirements personnel are responsible 
for identifying the Government’s min-
imum needs. In addition to desired 
software performance, compatibility, 
or other technical considerations, 
needs determinations should consider 
such factors as multiple site or shared 
use requirements, whether the Govern-
ment’s software maintenance philos-
ophy will require the right to modify 
or have third parties modify the soft-
ware, and any special computer soft-
ware documentation requirements. 

(2) When reviewing offers received in 
response to a solicitation or other re-
quest for computer software or com-
puter software documentation, data 
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managers must balance the original as-
sessment of the Government’s needs 
with prices offered. 

(c) Contracting officers are respon-
sible for ensuring that, wherever prac-
ticable, solicitations and contracts— 

(1) Identify the types of computer 
software and the quantity of computer 
programs and computer software docu-
mentation to be delivered, any require-
ments for multiple users at one site or 
multiple site licenses, and the format 
and media in which the software or 
documentation will be delivered; 

(2) Establish each type of computer 
software or computer software docu-
mentation to be delivered as a separate 
contract line item (this requirement 
may be satisfied by an exhibit to the 
contract); 

(3) Identify the prices established for 
each separately priced deliverable item 
of computer software or computer soft-
ware documentation under a fixed- 
price type contract; 

(4) Include delivery schedules and ac-
ceptance criteria for each deliverable 
item; and 

(5) Specifically identify the place of 
delivery for each deliverable item. 

227.7203–3 Early identification of com-
puter software or computer soft-
ware documentation to be fur-
nished to the Government with re-
strictions on use, reproduction or 
disclosure. 

(a) Use the provision at 252.227–7017, 
Identification and Assertion of Use, Re-
lease, or Disclosure Restrictions, in all 
solicitation that include the clause at 
252.227–7014, Rights in Noncommercial 
Computer Software and Noncommer-
cial Computer Software Documenta-
tion. The provision requires offerors to 
identify any computer software or 
computer software documentation for 
which restrictions, other than copy-
right, on use, modification, reproduc-
tion, release, performance, display, or 
disclosure are asserted and to attach 
the identification and assertion to the 
offer. 

(b) Subsequent to contract award, 
the clause at 252.227–7014 permits a con-
tractor, under certain conditions, to 
make additional assertions of restric-
tions. The prescriptions for the use of 
that clause and its alternates are at 
227.7203–6(a). 

227.7203–4 License rights. 
(a) Grant of license. The Government 

obtains rights in computer software or 
computer software documentation, in-
cluding a copyright license, under an 
irrevocable license granted or obtained 
by the contractor which developed the 
software or documentation or the li-
censor of the software or documenta-
tion if the development contractor is 
not the licensor. The contractor or li-
censor retains all rights in the soft-
ware or documentation not granted to 
the Government. The scope of a com-
puter software license is generally de-
termined by the source of funds used to 
develop the software. Contractors or 
licensors may, with some exceptions, 
restrict the Government’s rights to 
use, modify, reproduce, release, per-
form, display, or disclose computer 
software developed exclusively or par-
tially at private expense (see 227.7203–5 
(b) and (c)). They may not, without the 
Government’s agreement (see 227.7203– 
5(d)), restrict the Government’s rights 
in computer software developed exclu-
sively with Government funds or in 
computer software documentation re-
quired to be delivered under a contract. 

(b) Source of funds determination. The 
determination of the source of funds 
used to develop computer software 
should be made at the lowest prac-
ticable segregable portion of the soft-
ware or documentation (e.g., a software 
sub-routine that performs a specific 
function). Contractors may assert re-
stricted rights in a segregable portion 
of computer software which otherwise 
qualifies for restricted rights under the 
clause at 252.227–7014, Rights in Non-
commercial Computer Software and 
Noncommercial Computer Software 
Documentation. 

227.7203–5 Government rights. 
The standard license rights in com-

puter software that a licensor grants to 
the Government are unlimited rights, 
government purpose rights, or re-
stricted rights. The standard license in 
computer software documentation con-
veys unlimited rights. Those rights are 
defined in the clause at 252.227–7014, 
Rights in Noncommercial Computer 
Software and Noncommercial Com-
puter Software Documentation. In un-
usual situations, the standard rights 
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may not satisfy the Government’s 
needs or the Government may be will-
ing to accept lesser rights in return for 
other consideration. In those cases, a 
special license may be negotiated. 
However, the licensor is not obligated 
to provide the Government greater 
rights and the contracting officer is 
not required to accept lesser rights 
than the rights provided in the stand-
ard grant of license. The situations 
under which a particular grant of li-
cense applies are enumerated in para-
graphs (a) through (d) of this sub-
section. 

(a) Unlimited rights. The Government 
obtains an unlimited rights license in— 

(1) Computer software developed ex-
clusively with Government funds; 

(2) Computer software documentation 
required to be delivered under a Gov-
ernment contract; 

(3) Corrections or changes to com-
puter software or computer software 
documentation furnished to the con-
tractor by the Government; 

(4) Computer software or computer 
software documentation that is other-
wise publicly available or has been re-
leased or disclosed by the contractor or 
subcontractor without restrictions on 
further use, release or disclosure other 
than a release or disclosure resulting 
from the sale, transfer, or other assign-
ment of interest in the software to an-
other party or the sale or transfer of 
some or all of a business entity or it 
assets to another party; 

(5) Computer software or computer 
software documentation obtained with 
unlimited rights under another Gov-
ernment contract or as a result of ne-
gotiations; or 

(6) Computer software or computer 
software documentation furnished to 
the Government, under a Government 
contract or subcontract with— 

(i) Restricted rights in computer 
software, limited rights in technical 
data, or government purpose license 
rights and the restrictive conditions 
have expired; or 

(ii) Government purpose rights and 
the contractor’s exclusive right to use 
such software or documentation for 
commercial purposes has expired. 

(b) Government purpose rights. (1) Ex-
cept as provided in paragraph (a) of 
this subsection, the Government ob-

tains government purpose rights in 
computer software developed with 
mixed funding. 

(2) The period during which govern-
ment purpose rights are effective is ne-
gotiable. The clause at 252.227–7014 pro-
vides a nominal five-year period. Ei-
ther party may request a different pe-
riod. Changes to the government pur-
pose rights period may be made at any 
time prior to delivery of the software 
without consideration from either 
party. Longer periods should be nego-
tiated when a five-year period does not 
provide sufficient time to commer-
cialize the software or, for software de-
veloped by subcontractors, when nec-
essary to recognize the subcontractors’ 
interests in the software. 

(3) The government purpose rights 
period commences upon execution of 
the contract, subcontract, letter con-
tract (or similar contractual instru-
ment), contract modification, or option 
exercise that required development of 
the computer software. Upon expira-
tion of the government purpose rights 
period, the Government has unlimited 
rights in the software including the 
right to authorize others to use data 
for commercial purposes. 

(4) During the government purpose 
rights period, the Government may not 
use, or authorize other persons to use, 
computer software marked with gov-
ernment purpose rights legends for 
commercial purposes. The Government 
shall not release or disclose, or author-
ize others to release or disclose, com-
puter software in which it has govern-
ment purpose rights to any person un-
less— 

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227.7103–7; or 

(ii) The intended recipient is a Gov-
ernment contractor receiving access to 
the software for performance of a Gov-
ernment contract that contains the 
clause at 252.227–7025, Limitations on 
the Use or Disclosure of Government- 
Furnished Information Marked with 
Restrictive Legends. 

(5) When computer software marked 
with government purpose rights leg-
ends will be released or disclosed to a 
Government contractor performing a 
contract that does not include the 
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clause at 252.227–7025, the contract may 
be modified, prior to release or disclo-
sure, to include such clause in lieu of 
requiring the contractor to complete a 
use and non-disclosure agreement. 

(6) Contracting activities shall estab-
lish procedures to assure that com-
puter software or computer software 
documentation marked with govern-
ment purpose rights legends are re-
leased or disclosed, including a release 
or disclosure through a Government so-
licitation, only to persons subject to 
the use and non-disclosure restrictions. 
Public announcements in the Com-
merce Business Daily or other publica-
tions must provide notice of the use 
and non-disclosure requirements. Class 
use and non-disclosure agreements 
(e.g., agreements covering all solicita-
tions received by the XYZ company 
within a reasonable period) are author-
ized and may be obtained at any time 
prior to release or disclosure of the 
government purpose rights software or 
documentation. Documents transmit-
ting government purpose rights soft-
ware or documentation to persons 
under class agreements shall identify 
the specific software or documentation 
subject to government purpose rights 
and the class agreement under which 
such software or documentation are 
provided. 

(c) Restricted rights. (1) The Govern-
ment obtains restricted rights in non-
commercial computer software, re-
quired to be delivered or otherwise pro-
vided to the Government under a con-
tract, that was developed exclusively 
at private expense. 

(2) Contractors are not required to 
provide the Government additional 
rights in computer software delivered 
or otherwise provided to the Govern-
ment with restricted rights. When the 
Government has a need for additional 
rights, the Government must negotiate 
with the contractor to determine if 
there are acceptable terms for transfer-
ring such rights. List or describe all 
software in which the contractor has 
granted the Government additional 
rights in a license agreement made 
part of the contract (see paragraph (d) 
of this subsection). The license shall 
enumerate the specific additional 
rights granted to the Government. 

(d) Specifically negotiated license 
rights. Negotiate specific licenses when 
the parties agree to modify the stand-
ard license rights granted to the Gov-
ernment or when the Government 
wants to obtain rights in computer 
software in which it does not have 
rights. When negotiating to obtain, re-
linquish, or increase the Government’s 
rights in computer software, consider 
the planned software maintenance phi-
losophy, anticipated time or user shar-
ing requirements, and other factors 
which may have relevance for a par-
ticular procurement. If negotiating to 
relinquish rights in computer software 
documentation, consider the adminis-
trative burden associated with pro-
tecting documentation subject to re-
strictions from unauthorized release or 
disclosure. The negotiated license 
rights must stipulate the rights grant-
ed the Government to use, modify, re-
produce, release, perform, display, or 
disclose the software or documentation 
and the extent to which the Govern-
ment may authorize others to do so. 
Identify all negotiated rights in a li-
cense agreement made part of the con-
tract. 

(e) Rights in derivative computer soft-
ware or computer software documenta-
tion. The clause at 252.227–7014 protects 
the Government’s rights in computer 
software, computer software docu-
mentation, or portions thereof that the 
contractor subsequently uses to pre-
pare derivative software or subse-
quently embeds or includes in other 
software or documentation. The Gov-
ernment retains the rights it obtained 
under the development contract in the 
unmodified portions of the derivative 
software or documentation. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 3537, Jan. 20, 2011] 

227.7203–6 Contract clauses. 
(a)(1) Use the clause at 252.227–7014, 

Rights in Noncommercial Computer 
Software and Noncommercial Com-
puter Software Documentation, in so-
licitations and contracts when the suc-
cessful offeror(s) will be required to de-
liver computer software or computer 
software documentation. Do not use 
the clause when the only deliverable 
items are technical data (other than 
computer software documentation), 
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commercial computer software or com-
mercial computer software documenta-
tion, commercial items (see 227.7102–3), 
special works (see 227.7205), or con-
tracts under the Small Business Inno-
vation Research Program (see 227.7104), 
Except as provided in 227.7107–2, do not 
use the clause in architect-engineer 
and construction contracts. 

(2) Use the clause at 252.227–7014 with 
its Alternate I in research contracts 
when the contracting officer deter-
mines, in consultation with counsel, 
that public dissemination by the con-
tractor would be— 

(i) In the interest of the Government; 
and 

(ii) Facilitated by the Government 
relinquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the Gov-
ernment. 

(b) Use the clause at 252.227–7016, 
Rights in Bid or Proposal Information, 
in solicitations and contracts that in-
clude the clause at 252.227–7014. 

(c) Use the clause at 252.227–7019, Val-
idation of Asserted Restrictions—Com-
puter Software, in solicitations and 
contracts that include the clause at 
252.227–7014. The clause provides proce-
dures for the validation of asserted re-
strictions on the Government’s rights 
to use, release, or disclose computer 
software. 

(d) Use the provision at 252.227–7025, 
Limitations on the Use or Disclosure of 
Government-Furnished Information 
Marked with Restrictive Legends, in 
solicitations and contracts when it is 
anticipated that the Government will 
provide the contractor, for perform-
ance of its contract, computer software 
or computer software documentation 
marked with another contractor’s re-
strictive legend(s). 

(e) Use the provision at 252.227–7028, 
Technical Data or Computer Software 
Previously Delivered to the Govern-
ment, in solicitations when the result-
ing contract will require the con-
tractor to deliver computer software or 
computer software documentation. The 
provision requires offerors to identify 
any software or documentation speci-
fied in the solicitation as deliverable 
items that are the same or substan-
tially the same as software or docu-
mentation which the offeror has deliv-

ered or is obligated to deliver, either as 
a contractor or subcontractor, under 
any other federal agency contract. 

(f) Use the clause at 252.227–7037, Val-
idation of Restrictive Markings on 
Technical Data, in solicitations and 
contracts that include the clause at 
252.227–7014 when the contractor will be 
required to deliver noncommercial 
computer software documentation 
(technical data). The clause imple-
ments statutory requirements under 10 
U.S.C. 2321. Paragraph (e) of the clause 
contains information that must be in-
cluded in a formal challenge. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 3537, Jan. 20, 2011] 

227.7203–7 [Reserved] 

227.7203–8 Deferred delivery and de-
ferred ordering of computer soft-
ware and computer software docu-
mentation. 

(a) Deferred delivery. Use the clause at 
252.227–7026, Deferred Delivery of Tech-
nical Data or Computer Software, when 
it is in the Government’s interests to 
defer the delivery of computer software 
or computer software documentation. 
The clause permits the contracting of-
ficer to require the delivery of data 
identified as ‘‘deferred delivery’’ data 
or computer software at any time until 
two years after acceptance by the Gov-
ernment of all items (other than tech-
nical data or computer software) under 
the contract or contract termination, 
whichever is later. The obligation of 
subcontractors or suppliers to deliver 
such data expires two years after the 
date the prime contractor accepts the 
last item from the subcontractor or 
supplier for use in the performance of 
the contract. The contract must speci-
fy the computer software or computer 
software documentation that is subject 
to deferred delivery. The contracting 
officer shall notify the contractor suf-
ficiently in advance of the desired de-
livery date for such software or docu-
mentation to permit timely delivery. 

(b) Deferred ordering. Use the clause 
at 252.227–7027, Deferred Ordering of 
Technical Data or Computer Software, 
when a firm requirement for software 
or documentation has not been estab-
lished prior to contract award but 
there is a potential need for computer 
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software or computer software docu-
mentation. Under this clause the con-
tracting officer may order any com-
puter software or computer software 
documentation generated in the per-
formance of the contract or any sub-
contract thereunder at any time until 
three years after acceptance of all 
items (other than technical data or 
computer software) under the contract 
or contract termination, whichever is 
later. The obligation of subcontractors 
to deliver such technical data or com-
puter software expires three years after 
the date the contractor accepts the 
last item under the subcontract. When 
the software or documentation are or-
dered, the delivery dates shall be nego-
tiated and the contractor compensated 
only for converting the software or 
documentation into the prescribed 
form, reproduction costs, and delivery 
costs. 

227.7203–9 Copyright. 
(a) Copyright license. (1) The clause at 

252.227–7014, Rights in Noncommercial 
Computer Software and Noncommer-
cial Computer Software Documenta-
tion, requires a contractor to grant, or 
obtain for the Government license 
rights which permit the Government to 
reproduce the software or documenta-
tion, distribute copies, perform or dis-
play the software or documentation 
and, through the right to modify data, 
prepare derivative works. The extent 
to which the Government, and others 
acting on its behalf, may exercise these 
rights varies for each of the standard 
data rights licenses obtained under the 
clause. When non-standard license 
rights in computer software or com-
puter software documentation will be 
negotiated, negotiate the extent of the 
copyright license concurrent with ne-
gotiations for the data rights license. 
Do not negotiate copyright licenses for 
computer software that provide less 
rights than the standard restricted 
rights in computer software license. 
For computer software documentation, 
do not negotiate a copyright license 
that provides less rights than the 
standard limited rights in technical 
data license. 

(2) The clause at 252.227–7013, Rights 
in Technical Data—Noncommercial 
Items, does not permit a contractor to 

incorporate a third party’s copyrighted 
software into a deliverable software 
item unless the contractor has ob-
tained an appropriate license for the 
Government and, when applicable, oth-
ers acting on the Government’s behalf, 
or has obtained the contracting offi-
cer’s written approval to do so. Grant 
approval to use third party copyrighted 
software in which the Government will 
not receive a copyright license only 
when the Government’s requirements 
cannot be satisfied without the third 
party material or when the use of the 
third party material will result in cost 
savings to the Government which out-
weigh the lack of a copyright license. 

(b) Copyright considerations—special 
works. See 227.7205 for copyright consid-
erations when acquiring special works. 

227.7203–10 Contractor identification 
and marking of computer software 
or computer software documenta-
tion to be furnished with restrictive 
markings. 

(a) Identification requirements. (1) The 
solicitation provision at 252.227–7017, 
Identification and Assertion of Use, Re-
lease, or Disclosure Restrictions, re-
quires offerors to identify, prior to con-
tract award, any computer software or 
computer software documentation that 
an offeror asserts should be provided to 
the Government with restrictions on 
use, modification, reproduction, re-
lease, or disclosure. This requirement 
does not apply to restrictions based 
solely on copyright. The notification 
and identification must be submitted 
as an attachment to the offer. If an of-
feror fails to submit the attachment or 
fails to complete the attachment in ac-
cordance with the requirements of the 
solicitation provision, such failure 
shall constitute a minor informality. 
Provide offerors an opportunity to 
remedy a minor informality in accord-
ance with the procedures at FAR 14.405 
or 15.306(a). An offeror’s failure to cor-
rect an informality within the time 
prescribed by the contracting officer 
shall render the offer ineligible for 
award. 

(2) The procedures for correcting 
minor informalities shall not be used 
to obtain information regarding as-
serted restrictions or an offeror’s sug-
gested asserted rights category. Ques-
tions regarding the justification for an 
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asserted restriction or asserted rights 
category must be pursued in accord-
ance with the procedures at 227.7203–13. 

(3) The restrictions asserted by a suc-
cessful offeror shall be attached to its 
contract unless, in accordance with the 
procedures at 227.7203–13, the parties 
have agreed that an asserted restric-
tion is not justified. The contract at-
tachment shall provide the same infor-
mation regarding identification of the 
computer software or computer soft-
ware documentation, the asserted 
rights category, the basis for the asser-
tion, and the name of the person as-
serting the restrictions as required by 
paragraph (d) of the solicitation provi-
sion at 252.227–7017. Subsequent to con-
tract award, the clause at 252.227–7014, 
Rights in Noncommercial Computer 
Software and Noncommercial Com-
puter Software Documentation, per-
mits a contractor to make additional 
assertions under certain conditions. 
The additional assertions must be 
made in accordance with the proce-
dures and in the format prescribed by 
that clause. 

(4) Neither the pre- or post-award as-
sertions made by the contractor nor 
the fact that certain assertions are 
identified in the attachment to the 
contract, determine the respective 
rights of the parties. As provided at 
227.7203–13, the Government has the 
right to review, verify, challenge and 
validate restrictive markings. 

(5) Information provided by offerors 
in response to the solicitation provi-
sion at 252.227–7017 may be used in the 
source selection process to evaluate 
the impact on evaluation factors that 
may be created by restrictions on the 
Government’s ability to use or disclose 
computer software or computer soft-
ware documentation. 

(b) Contractor marking requirements. 
The clause at 252.227–7014, Rights in 
Noncommercial Computer Software 
and Noncommercial Computer Soft-
ware Documentation— 

(1) Requires a contractor who desires 
to restrict the Government’s rights in 
computer software or computer soft-
ware documentation to place restric-
tive markings on the software or docu-
mentation, provides instructions for 
the placement of the restrictive mark-
ings, and authorizes the use of certain 

restrictive markings. When it is antici-
pated that the software will or may be 
used in combat or situations which 
simulate combat conditions, do not 
permit contractors to insert instruc-
tions into computer programs that 
interfere with or delay operation of the 
software to display a restrictive rights 
legend or other license notice; and 

(2) Requires a contractor to deliver, 
furnish, or otherwise provide to the 
Government any computer software or 
computer software documentation in 
which the Government has previously 
obtained rights with the Government’s 
pre-existing rights in that software or 
documentation unless the parties have 
agreed otherwise or restrictions on the 
Government’s rights to use, modify, 
produce, release, or disclose the soft-
ware or documentation have expired. 
When restrictions are still applicable, 
the contractor is permitted to mark 
the software or documentation with 
the appropriate restrictive legend. 

(c) Unmarked computer software or 
computer software documentation. (1) 
Computer software or computer soft-
ware documentation delivered or oth-
erwise provided under a contract with-
out restrictive markings shall be pre-
sumed to have been delivered with un-
limited rights and may be released or 
disclosed without restriction. To the 
extent practicable, if a contractor has 
requested permission (see paragraph 
(c)(2) of this subsection) to correct an 
inadvertent omission of markings, do 
not release or disclose the software or 
documentation pending evaluation of 
the request. 

(2) A contractor may request permis-
sion to have appropriate legends placed 
on unmarked computer software or 
computer software documentation at 
its expense. The request must be re-
ceived by the contracting officer with-
in six months following the furnishing 
or delivery of such software or docu-
mentation, or any extension of that 
time approved by the contracting offi-
cer. The person making the request 
must— 

(i) Identify the software or docu-
mentation that should have been 
marked; 
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(ii) Demonstrate that the omission of 
the marking was inadvertent, the pro-
posed marking is justified and con-
forms with the requirements for the 
marking of computer software or com-
puter software documentation con-
tained in the clause at 252.227–7014; and 

(iii) Acknowledge, in writing, that 
the Government has no liability with 
respect to any disclosure, reproduction, 
or use of the software or documenta-
tion made prior to the addition of the 
marking or resulting from the omis-
sion of the marking. 

(3) Contracting officers should grant 
permission to mark only if the soft-
ware or documentation were not dis-
tributed outside the Government or 
were distributed outside the Govern-
ment with restrictions on further use 
or disclosure. 

[60 FR 33482, June 28, 1995, as amended at 63 
FR 55052, Oct. 14, 1998] 

227.7203–11 Contractor procedures 
and records. 

(a) The clause at 252.227–7014, Rights 
in Noncommercial Computer Software 
and Noncommercial Computer Soft-
ware Documentation, requires a con-
tractor, and its subcontractors or sup-
pliers that will deliver computer soft-
ware or computer software documenta-
tion with other than unlimited rights, 
to establish and follow written proce-
dures to assure that restrictive mark-
ings are used only when authorized and 
to maintain records to justify the va-
lidity of restrictive markings. 

(b) The clause at 252.227–7019, Valida-
tion of Asserted Restrictions—Com-
puter Software, requires contractors 
and their subcontractors or suppliers 
at any tier to maintain records suffi-
cient to justify the validity of mark-
ings that assert restrictions on the use, 
modification, reproduction, release, 
performance, display, or disclosure of 
computer software. 

227.7203–12 Government right to es-
tablish conformity of markings. 

(a) Nonconforming markings. (1) Au-
thorized markings are identified in the 
clause at 252.227–7014, Rights in Non-
commercial Computer Software and 
Noncommercial Computer Software 
Documentation. All other markings 
are nonconforming markings. An au-

thorized marking that is not in the 
form, or differs in substance, from the 
marking requirements in the clause at 
252.227–7014 is also a nonconforming 
marking. 

(2) The correction of nonconforming 
markings on computer software is not 
subject to 252.227–7019, Validation of 
Asserted Restrictions—Computer Soft-
ware, and the correction of noncon-
forming markings on computer soft-
ware documentation (technical data) is 
not subject to 252.227–7037, Validation 
of Restrictive Markings on Technical 
Data. To the extent practicable, the 
contracting officer should return com-
puter software or computer software 
documentation bearing nonconforming 
markings to the person who has placed 
the nonconforming markings on the 
software or documentation to provide 
that person an opportunity to correct 
or strike the nonconforming markings 
at that person’s expense. If that person 
fails to correct the nonconformity and 
return the corrected software or docu-
mentation within 60 days following the 
person’s receipt of the software or doc-
umentation, the contracting officer 
may correct or strike the noncon-
formity at the person’s expense. When 
it is impracticable to return computer 
software or computer software docu-
mentation for correction, contracting 
officers may unilaterally correct any 
nonconforming markings at Govern-
ment expense. Prior to correction, the 
software or documentation may be 
used in accordance with the proper re-
strictive marking. 

(b) Unjustified markings. (1) An un-
justified marking is an authorized 
marking that does not depict accu-
rately restrictions applicable to the 
Government’s use, modification, repro-
duction, release, or disclosure of the 
marked computer software or com-
puter software documentation. For ex-
ample, a restricted rights legend placed 
on computer software developed under 
a Government contract either exclu-
sively at Government expense or with 
mixed funding (situations under which 
the Government obtains unlimited or 
government purpose rights) is an un-
justified marking. 

(2) Contracting officers have the 
right to review and challenge the valid-
ity of unjustified markings. However, 
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at any time during performance of a 
contract and notwithstanding exist-
ence of a challenge, the contracting of-
ficer and the person who has asserted a 
restrictive marking may agree that the 
restrictive marking is not justified. 
Upon such agreement, the contracting 
officer may, at his or her election, ei-
ther— 

(i) Strike or correct the unjustified 
marking at that person’s expense; or 

(ii) Return the computer software or 
computer software documentation to 
the person asserting the restriction for 
correction at that person’s expense. If 
the software or documentation are re-
turned and that person fails to correct 
or strike the unjustified restriction 
and return the corrected software or 
documentation to the contracting offi-
cer within 60 days following receipt of 
the software or documentation, the un-
justified marking shall be corrected or 
stricken at that person’s expense. 

227.7203–13 Government right to re-
view, verify, challenge and validate 
asserted restrictions. 

(a) General. An offeror’s or contrac-
tor’s assertion(s) of restrictions on the 
Government’s rights to use, modify, re-
produce, release, or disclose computer 
software or computer software docu-
mentation do not, by themselves, de-
termine the extent of the Govern-
ment’s rights in such software or docu-
mentation. The Government may re-
quire an offeror or contractor to sub-
mit sufficient information to permit an 
evaluation of a particular asserted re-
striction and may challenge asserted 
restrictions when there are reasonable 
grounds to believe that an assertion is 
not valid. 

(b) Requests for information. Con-
tracting officers should have a reason 
to suspect that an asserted restriction 
might not be correct prior to request-
ing information. When requesting in-
formation, provide the offeror or con-
tractor the reason(s) for suspecting 
that an asserted restriction might not 
be correct. A need for additional li-
cense rights is not, by itself, a suffi-
cient basis for requesting information 
concerning an asserted restriction. Fol-
low the procedures at 227.7203–5(d) 
when additional license rights are 
needed but there is no basis to suspect 

that an asserted restriction might not 
be valid. 

(c) Transacting matters directly with 
subcontractors. The clause at 252.227– 
7019, Validation of Asserted Restric-
tions—Computer Software, obtains the 
contractor’s agreement that the Gov-
ernment may transact matters under 
the clause directly with a subcon-
tractor or supplier, at any tier, with-
out creating or implying privity of con-
tract. Contracting officers should per-
mit a subcontractor or supplier to 
transact challenge and validation mat-
ters directly with the Government 
when— 

(1) A subcontractor’s or supplier’s 
business interests in its technical data 
would be compromised if the data were 
disclosed to a higher tier contractor. 

(2) There is reason to believe that the 
contractor will not respond in a timely 
manner to a challenge and an untimely 
response would jeopardize a sub-
contractor’s or supplier’s right to as-
sert restrictions; or 

(3) Requested to do so by a subcon-
tractor or supplier. 

(d) Major systems. When the con-
tracting officer challenges an asserted 
restriction regarding noncommercial 
computer software for a major system 
or a subsystem or component thereof 
on the basis that the computer soft-
ware was not developed exclusively at 
private expense, the contracting officer 
shall sustain the challenge unless in-
formation provided by the contractor 
or subcontractor demonstrates that 
the computer software was developed 
exclusively at private expense. 

(e) Challenging asserted restrictions— 
(1) Pre-award considerations. The chal-
lenge procedures in the clause at 
252.227–7019 could significantly delay 
competitive procurements. Therefore, 
avoid challenging asserted restrictions 
prior to a competitive contract award 
unless resolution of the assertion is es-
sential for successful completion of the 
procurement. 

(2) Computer software documentation. 
Computer software documentation is 
technical data. Challenges to asserted 
restrictions on the Government’s 
rights to use, modify, reproduce, re-
lease, perform, display, or disclose 
computer software documentation 
must be made in accordance with the 
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clause at 252.227–7037, Validation of Re-
strictive Markings on Technical Data, 
and the guidance at 227.7103–13. The 
procedures in the clause at 252.227–7037 
implement requirements contained in 
10 U.S.C. 2321. Resolution of questions 
regarding the validity of asserted re-
strictions using the process described 
at 227.7103–12(b)(2) is strongly encour-
aged. 

(3) Computer software. (i) Asserted re-
strictions should be reviewed before ac-
ceptance of the computer software de-
liverable under a contract. The Govern-
ment’s right to challenge an assertion 
expires three years after final payment 
under the contract or three years after 
delivery of the software, whichever is 
later. Those limitations on the Govern-
ment’s challenge rights do not apply to 
software that is publicly available, has 
been furnished to the Government 
without restrictions, or has been other-
wise made available without restric-
tions. 

(ii) Contracting officers must have 
reasonable grounds to challenge the 
current validity of an asserted restric-
tion. Before challenging an asserted re-
striction, carefully consider all avail-
able information pertaining to the as-
serted restrictions. Resolution of ques-
tions regarding the validity of asserted 
restrictions using the process described 
at 227.7203–12(b)(2) is strongly encour-
aged. After consideration of the situa-
tions described in paragraph (c) of this 
subsection, contracting officers may 
request the person asserting a restric-
tion to furnish a written explanation of 
the facts and supporting documenta-
tion for the assertion in sufficient de-
tail to enable the contracting officer to 
determine the validity of the assertion. 
Additional supporting documentation 
may be requested when the explanation 
provided by that person does not, in 
the contracting officer’s opinion, estab-
lish the validity of the assertion. 

(iii) Assertions may be challenged 
whether or not supporting documenta-
tion was requested. Challenges must be 
in writing and issued to the person as-
serting the restriction. 

(4) Extension of response time. The con-
tracting officer, at his or her discre-
tion, may extend the time for response 
contained in a challenge, as appro-
priate, if the contractor submits a 

timely written request showing the 
need for additional time to prepare a 
response. 

(f) Validating or denying asserted re-
strictions. (1) Contracting officers must 
promptly issue a final decision denying 
or sustaining the validity of each chal-
lenged assertion unless the parties 
have agreed on the disposition of the 
assertion. When a final decision deny-
ing the validity of an asserted restric-
tion is made following a timely re-
sponse to a challenge, the Government 
is obligated to continue to respect the 
asserted restrictions through final dis-
position of any appeal unless the agen-
cy head notifies the person asserting 
the restriction that urgent or compel-
ling circumstances do not permit the 
Government to continue to respect the 
asserted restriction. See 252.227–7019(g) 
for restrictions applicable following a 
determination of urgent and compel-
ling circumstances. 

(2) Only a contracting officer’s final 
decision, or actions of an agency Board 
of Contract Appeals or a court of com-
petent jurisdiction, that sustain the 
validity of an asserted restriction con-
stitute validation of the restriction. 

(g) Multiple challenges to an asserted 
restriction. When more than one con-
tracting officer challenges an asserted 
restriction, the contracting officer who 
made the earliest challenge is respon-
sible for coordinating the Government 
challenges. That contracting officer 
shall consult with all other contracting 
officers making challenges, verify that 
all challenges apply to the same as-
serted restriction and, after consulting 
with the contractor, subcontractor, or 
supplier asserting the restriction, issue 
a schedule that provides that person a 
reasonable opportunity to respond to 
each challenge. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 58148, Sept. 20, 2011] 

227.7203–14 Conformity, acceptance, 
and warranty of computer software 
and computer software documenta-
tion. 

(a) Computer software documentation. 
Computer software documentation is 
technical data. See 227.7103–14 for ap-
propriate guidance and statutory re-
quirements. 
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(b) Computer software—(1) Conformity 
and acceptance. Solicitations and con-
tracts requiring the delivery of com-
puter software shall specify the re-
quirements the software must satisfy 
to be acceptable. Contracting officers, 
or their authorized representatives, are 
responsible for determining whether 
computer software tendered for accept-
ance conforms to the contractual re-
quirements. Except for nonconforming 
restrictive markings (follow the proce-
dures at 227.7203–12(a) if nonconforming 
markings are the sole reason computer 
software tendered for acceptance fails 
to conform to contractual require-
ments), do not accept software that 
does not conform in all respects to ap-
plicable contractual requirements. Cor-
rection or replacement of noncon-
forming software, or an equitable re-
duction in contract price when correc-
tion or replacement of the noncon-
forming data is not practicable or is 
not in the Government’s interests, 
shall be accomplished in accordance 
with— 

(i) The provisions of a contract 
clause providing for inspection and ac-
ceptance of deliverables and remedies 
for nonconforming deliverables; or 

(ii) The procedures at FAR 46.407(c) 
through (g), if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
deliverables. 

(2) Warranties—(i) Weapon systems. 
Computer software that is a component 
of a weapon system or major sub-
system should be warranted as part of 
the weapon system warranty. Follow 
the procedures at 246.7. 

(ii) Non-weapon systems. Approval of 
the chief of the contracting office must 
be obtained to use a computer software 
warranty other than a weapon system 
warranty. Consider the factors at FAR 
46.703 in deciding whether to obtain a 
computer software warranty. When ap-
proval for a warranty has been ob-
tained, the clause at 252.246–7001, War-
ranty of Data, and its alternates, may 
be appropriately modified for use with 
computer software or a procurement 
specific clause may be developed. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 3537, Jan. 20, 2011] 

227.7203–15 Subcontractor rights in 
computer software or computer 
software documentation. 

(a) Subcontractors and suppliers at 
all tiers should be provided the same 
protection for their rights in computer 
software or computer software docu-
mentation as are provided to prime 
contractors. 

(b) The clauses at 252.227–7019, Vali-
dation of Asserted Restrictions—Com-
puter Software, and 252.227–7037, Vali-
dation of Restrictive Markings on 
Technical Data, obtain a contractor’s 
agreement that the Government’s 
transaction of validation or challenge 
matters directly with subcontractors 
at any tier does not establish or imply 
privity of contract. When a subcon-
tractor or supplier exercises its right 
to transact validation matters directly 
with the Government, contracting offi-
cers shall deal directly with such per-
sons, as provided at 227.7203–13(c) for 
computer software and 227.7103–13(c)(3) 
for computer software documentation 
(technical data). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without modi-
fication except for appropriate identi-
fication of the parties, in contracts 
with subcontractors or suppliers who 
will be furnishing computer software in 
response to a Government requirement 
(see 227.7103–15(c) for clauses required 
when subcontractors or suppliers will 
be furnishing computer software docu-
mentation (technical data)): 

(1) 252.227–7014, Rights in Non-
commercial Computer Software and 
Noncommercial Computer Software 
Documentation; 

(2) 252.227–7019, Validation of As-
serted Restrictions—Computer Soft-
ware; 

(3) 252.227–7025, Limitations on the 
Use or Disclosure of Government Fur-
nished Information Marked with Re-
strictive Legends; and 

(4) 252.227–7028, Technical Data or 
Computer Software Previously Deliv-
ered to the Government. 

(d) Do not require contractors to 
have their subcontractors or suppliers 
at any tier relinquish rights in tech-
nical data to the contractor, a higher 
tier subcontractor, or to the Govern-
ment, as a condition for award of any 
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contract, subcontract, purchase order, 
or similar instrument except for the 
rights obtained by the Government 
under the provisions of the Rights in 
Noncommercial Computer Software 
and Noncommercial Computer Soft-
ware Documentation clause contained 
in the contractor’s contract with the 
Government. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 76320, Dec. 7, 2011] 

227.7203–16 Providing computer soft-
ware or computer software docu-
mentation to foreign governments, 
foreign contractors, or inter-
national organizations. 

Computer software or computer soft-
ware documentation may be released 
or disclosed to foreign governments, 
foreign contractors, or international 
organizations only if release or disclo-
sure is otherwise permitted both by 
Federal export controls and other na-
tional security laws or regulations. 
Subject to such laws and regulations, 
the Department of Defense— 

(a) May release or disclose computer 
software or computer software docu-
mentation in which it has obtained un-
limited rights to such foreign entities 
or authorize the use of such data by 
those entities; and 

(b) Shall not release or disclose com-
puter software or computer software 
documentation for which restrictions 
on use, release, or disclosure have been 
asserted to such foreign entities or au-
thorize the use of such data by those 
entities, unless the intended recipient 
is subject to the same provisions as in-
cluded in the use and non-disclosure 
agreement at 227.7103–7 and the re-
quirements of the clause at 252.227–7014, 
Rights in Noncommercial Computer 
Software and Noncommercial Com-
puter Software Documentation, gov-
erning use, modification, reproduction, 
release, performance, display, or dis-
closure of such data have been satis-
fied. 

227.7203–17 Overseas contracts with 
foreign sources. 

(a) The clause at 252.227–7032, Rights 
in Technical Data and Computer Soft-
ware (Foreign), may be used in con-
tracts with foreign contractors to be 
performed overseas, except Canadian 

purchases (see paragraph (c) of this 
subsection) in lieu of the clause at 
252.227–7014, Rights in Noncommercial 
Computer Software and Noncommer-
cial Computer Software Documenta-
tion, when the Government requires 
the unrestricted right to use, modify, 
reproduce, release, perform, display, or 
disclose all computer software or com-
puter software documentation to be de-
livered under the contract. Do not use 
the clause in contracts for special 
works. 

(b) When the Government does not 
require unlimited rights, the clause at 
252.227–7032 may be modified to accom-
modate the needs of a specific overseas 
procurement situation. The Govern-
ment should obtain rights to the com-
puter software or computer software 
documentation that are not less than 
the rights the Government would have 
obtained under the software rights 
clause(s) prescribed in this part for a 
comparable procurement performed 
within the United States or its out-
lying areas. 

(c) Contracts for Canadian purchases 
shall include the appropriate software 
rights clause prescribed in this part for 
a comparable procurement performed 
within the United States or its out-
lying areas. 

[56 FR 36389, July 31, 1991, as amended at 70 
FR 35545, June 21, 2005] 

227.7204 Contracts under the Small 
Business Innovation Research Pro-
gram. 

When contracting under the Small 
Business Innovation Research Pro-
gram, follow the procedures at 227–7104. 

[56 FR 36389, July 31, 1991, as amended at 76 
FR 3537, Jan. 20, 2011] 

227.7205 Contracts for special works. 
(a) Use the clause at 252.227–7020, 

Rights in Special Works, in solicita-
tions and contracts where the Govern-
ment has a specific need to control the 
distribution of computer software or 
computer software documentation first 
produced, created, or generated in the 
performance of a contract and required 
to be delivered under that contract, in-
cluding controlling distribution by ob-
taining an assignment of copyright, or 
a specific need to obtain indemnity for 
liabilities that may arise out of the 
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creation, delivery, use, modification, 
reproduction, release, performance, 
display, or disclosure of such software 
or documentation. Use the clause— 

(1) In lieu of the clause at 252.227– 
7014, Rights in Noncommercial Com-
puter Software and Noncommercial 
Computer Software Documentation, 
when the Government must own or 
control copyright in all computer soft-
ware or computer software documenta-
tion first produced, created, or gen-
erated and required to be delivered 
under a contract; or 

(2) In addition to the clause at 
252.227–7014 when the Government must 
own or control copyright in some of 
the computer software or computer 
software documentation first produced, 
created, or generated and required to 
be delivered under a contract. The spe-
cific software or documentation in 
which the Government must own or 
control copyright must be identified in 
a special contract requirement. 

(b) Although the Government obtains 
an assignment of copyright and unlim-
ited rights in the computer software or 
computer software documentation de-
livered as a special work under the 
clause at 252.227–7020, the contractor 
retains use and disclosure rights in 
that software or documentation. If the 
Government needs to restrict a con-
tractor’s rights to use or disclose a spe-
cial work, it must also negotiate a spe-
cial license which specifically restricts 
the contractor’s use or disclosure 
rights. 

(c) The clause at 252.227–7020 does not 
permit a contractor to incorporate into 
a special work any work copyrighted 
by others unless the contractor obtains 
the contracting officer’s permission to 
do so and obtains for the Government a 
non-exclusive, paid up, world-wide li-
cense to make and distribute copies of 
that work, to prepare derivative works, 
to perform or display any portion of 
that work, and to permit others to do 
so for government purposes. Grant per-
mission only when the Government’s 
requirements cannot be satisfied unless 
the third party work is included in the 
deliverable work. 

(d) Examples of other works which 
may be procured under the clause at 
252.227–7020 include, but are not limited 
to, audiovisual works, scripts, sound-

tracks, musical compositions, and ad-
aptations; histories of departments, 
agencies, services or units thereof; sur-
veys of Government establishments; in-
structional works or guidance to Gov-
ernment officers and employees on the 
discharge of their official duties; re-
ports, books, studies, surveys or simi-
lar documents; collections of data con-
taining information pertaining to indi-
viduals that, if disclosed, would violate 
the right of privacy or publicity of the 
individuals to whom the information 
relates; or investigative reports. 

227.7206 Contracts for architect-engi-
neer services. 

Follow 227.7107 when contracting for 
architect-engineer services. 

227.7207 Contractor data repositories. 
Follow 227.7108 when it is in the Gov-

ernment’s interests to have a data re-
pository include computer software or 
to have a separate computer software 
repository. Contractual instruments 
establishing the repository require-
ments must appropriately reflect the 
repository manager’s software respon-
sibilities. 

PART 228—BONDS AND 
INSURANCE 

Subpart 228.1—Bonds 

Sec. 
228.102 Performance and payment bonds for 

construction contracts. 
228.102–1 General. 
228.102–70 Defense Environmental Restora-

tion Program construction contract. 
228.105 Other types of bonds. 
228.106 Administration. 
228.106–7 Withholding contract payments. 
228.170 Solicitation provision. 

Subpart 228.3—Insurance 

228.304 Risk-pooling arrangements. 
228.305 Overseas workers’ compensation and 

war-hazard insurance. 
228.307 Insurance under cost-reimbursement 

contracts. 
228.307–1 Group insurance plans. 
228.311 Solicitation provision and contract 

clause on liability insurance under cost- 
reimbursement contracts. 

228.311–1 Contract clause. 
228.370 Additional clauses. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 
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