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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS 

PART 319—SMALL BUSINESS 
PROGRAMS 

Subpart 319.2—Policies 

Sec. 
319.201 General policy. 
319.202–2 Locating small business sources. 
319.270–1 Solicitation provision and con-

tract clause. 

Subpart 319.5—Set-Asides for Small 
Business 

319.501 General. 
319.506 Withdrawing or modifying set- 

asides. 

Subpart 319.7—Subcontracting With Small 
Business, Small Disadvantaged Busi-
ness, and Women-Owned Small Busi-
ness Concerns 

319.705 Responsibilities of the Contracting 
Officer under the subcontracting assist-
ance program. 

319.705–5 Awards involving subcontracting 
plans. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 319.2—Policies 
319.201 General policy. 

(d) The functional management re-
sponsibilities for HHS’ small business 
program (i.e., small businesses; vet-
eran-owned small businesses; service- 
disabled, veteran-owned small busi-
nesses; HUBZone small businesses; 
small disadvantaged businesses; and 
women-owned small businesses) are 
delegated to the OSDBU Director. See 
the HHS Small Business Program man-
ual for information on the HHS small 
business program, including SBS and 
Small Business Administration (SBA) 
Procurement Center Representative 
(PCR) acquisition review timeframes. 

(e)(1) One or more qualified SBSs will 
implement the HHS small business pro-
gram and shall be co-located within the 
following OPDIVs: AHRQ; ASPR/ 
OAMCG; CDC; CMS; FDA; HRSA; IHS; 
NIH; PSC; and SAMHSA. The OSDBU 
Director shall exercise full manage-
ment authority over SBSs. 

(2) Within IHS, the primary SBS will 
be responsible for IHS’ overall imple-
mentation of the HHS small business 
program; however, each IHS con-
tracting office will have a small busi-
ness technical advisor (SBTA) to carry 
out those functions and responsibilities 
to implement the small business pro-
gram. The primary IHS SBS shall as-
sist and provide guidance to respective 
SBTAs. 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

319.202–2 Locating small business 
sources. 

(a) OPDIVs shall foster, to the extent 
practicable, maximum participation by 
small businesses in HHS acquisitions. 
Prior to issuing a solicitation, the Con-
tracting Officer shall make every rea-
sonable effort to find small business 
concerns that can compete for the pro-
posed requirement—see FAR 19.202, 
10.001(2)(v), and 10.002(b)(1)(vii). 

(1) If it cannot be determined in ad-
vance (through market research under 
FAR Part 10, discussions between the 
Contracting Officer and the SBS, or 
other means—see FAR 15.201, whether a 
solicitation in excess of the simplified 
acquisition threshold can be set aside 
exclusively for small business partici-
pation [whether for small businesses; 
HUBZone small businesses; service-dis-
abled, veteran-owned small businesses; 
or 8(a) small business(es)], the Con-
tracting Officer may publish a notice 
entitled ‘‘Small Business Sources 
Sought’’ in FedBizOpps. The purpose of 
a Small Business Sources Sought no-
tice is to identify the availability and 
capability of qualified small business 
sources; and their size classification 
relative to the appropriate North 
American Industry Classification Sys-
tem (NAICs) code. This will assist the 
Government in determining the appro-
priate acquisition method, including 
whether a set-aside is possible. How-
ever, to solicit technical, scientific, or 
business information for project plan-
ning purposes, an RFI may be used—see 
315.201(e). 
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Health and Human Services 319.506 

(2) When using a Small Business 
Sought notice, an OPDIV shall not re-
quest that potential sources provide 
more than the minimum information 
necessary—see FAR 10.001(b), to deter-
mine whether they have the apparent 
capability to perform a requirement 
and, therefore, whether they should be 
included in any future competition. 
The notice and the information re-
ceived shall not be used to determine 
how well respondents can perform a re-
quirement, which can only be evalu-
ated in response to a solicitation. Ac-
cordingly, the notice shall not be used 
to— 

(i) Obtain capability statements that 
are evaluated and determined accept-
able or unacceptable; 

(ii) Require cost/price proposals or 
detailed technical solutions; 

(iii) Identify a prospective sole 
source; or 

(iv) Exclude small business concerns. 
(3) OPDIVs shall follow the standard 

HHS instructions for completing a 
‘‘Small Business Sources Sought’’ no-
tice.’’ The template for the notice is 
available on the ASFR/OGAPA/DA 
Internet Web site. The Contracting Of-
ficer shall post the notice in 
FedBizOpps by selecting and com-
pleting a Sources Sought notice, acces-
sible on the FedBizOpps ‘‘Notices’’ page 
at: http://www.fedbizopps.gov. Addi-
tional information may be included in 
the notice in accordance with OPDIV 
procedures. The Contracting Officer 
shall document, in the form of a memo-
randum to the file, the results of the 
review by technical personnel of infor-
mation submitted in response to the 
notice, including whether each re-
spondent appears to be capable of per-
forming the requirement. The Con-
tracting Officer shall attach a copy of 
the analysis provided by the technical 
personnel to the memorandum. 

319.270–1 Solicitation provision and 
contract clause. 

(a) The Contacting Officer shall in-
sert the provision in 352.219–70, Mentor- 
Protégé Program, in solicitations that 
include the clause in FAR 52.219–9, 
Small Business Subcontracting Plan. 
The provision requires that offerors 
provide the Contracting Officer a copy 
of their HHS Office of Small and Dis-

advantaged Business Utilization 
(OSDBU)-approved mentor-protégé 
agreement in response to a solicita-
tion. (b) The Contacting Officer shall 
insert the clause in 352.219–71, Mentor- 
Protégé Program Reporting Require-
ments, in contracts that include the 
clause in FAR 52.219–9, Small Business 
Subcontracting Plan, and which are 
awarded to a contractor with an HHS 
OSDBU-approved mentor-protégé 
agreement. 

Subpart 319.5—Set-Asides for 
Small Business 

319.501 General. 

(e) Subsequent to the Contracting Of-
ficer’s recommendation on Form HHS 
653, HHS Small Business Review Form, 
the SBS shall review each proposed ac-
quisition strategy and either concur or 
not concur with the Contracting Offi-
cer’s recommendation. The PCR shall 
also review the acquisition strategy 
and either concur or not concur with 
the Contracting Officer’s recommenda-
tion. If the Contracting Officer dis-
approves the SBS’s or the PCR’s set- 
aside recommendation, the Con-
tracting Officer shall document the 
reasons on Form HHS 653 and place the 
form in the contract file. The Con-
tracting Officer shall make the final 
determination as to whether the pro-
posed acquisition will be set-aside or 
not. 

319.506 Withdrawing or modifying set- 
asides. 

(d) Immediately upon notice from the 
Contracting Officer, the SBS shall pro-
vide notification of all set-aside with-
drawals to the OSDBU Director by both 
telephone and e-mail. 
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48 CFR Ch. 3 (10–1–13 Edition) 319.705 

Subpart 319.7—Subcontracting 
With Small Business, Small Dis-
advantaged Business, and 
Women-Owned Small Busi-
ness Concerns 

319.705 Responsibilities of the Con-
tracting Officer under the subcon-
tracting assistance program. 

319.705–5 Awards involving subcon-
tracting plans. 

(a)(3) The Contracting Officer shall 
provide the PCR a period of 1 to 5 
working days to review the contract 
award package, depending upon the cir-
cumstances and complexity of the indi-
vidual acquisition. 

PART 322—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS 

Subpart 322.8—Equal Employment 
Opportunity 

Sec. 
322.810 Solicitation provisions and contract 

clauses. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 322.8—Equal Employment 
Opportunity 

322.810 Solicitation provisions and 
contract clauses. 

(h) The Contracting Officer shall in-
sert the clause in 352.222–70, Contractor 
Cooperation in Equal Employment Op-
portunity Investigations, in solicita-
tions, contracts, and orders that in-
clude the clause in FAR 52.222–26, 
Equal Opportunity. 

PART 323—ENVIRONMENT, ENERGY 
AND WATER EFFICIENCY, RENEW-
ABLE ENERGY TECHNOLOGIES, 
OCCUPATIONAL SAFETY, AND 
DRUG-FREE WORKPLACE 

Subpart 323.70—Safety and Health 

Sec. 
323.7000 Scope of subpart. 
323.7001 Policy. 
323.7002 Actions required. 

Subpart 323.71—Green Purchasing 
Requirements 

323.7100 Policy. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 323.70—Safety and 
Health 

323.7000 Scope of subpart. 

This subpart prescribes the use of a 
safety and health clause in contracts 
involving hazardous materials or oper-
ations, and provides procedures for ad-
ministering safety and health provi-
sions. 

323.7001 Policy. 

Various statutes and regulations 
(e.g., the Walsh-Healy Act and Service 
Contract Act), require adherence to 
minimum safety and health standards 
by contractors engaged in potentially 
hazardous work. FAR subpart 23.3 
serves as the primary reference regard-
ing hazardous materials. The Con-
tracting Officer shall follow the guid-
ance in this subpart when the guidance 
in the FAR is not sufficient or does not 
meet the safety and health situation 
for an acquisition. 

323.7002 Actions required. 

(a) Contracting activities. The Con-
tracting Officer shall insert the clause 
in 352.223–70, Safety and Health, or a 
clause substantially the same, in so-
licitations and contracts that involve 
hazardous materials or operations for 
the following types of requirements: 

(1) Services or products. 
(2) Research, development, or test 

projects. 
(3) Transportation of hazardous ma-

terials. 
(4) Construction, including construc-

tion of facilities on the contractor’s 
premises. 

(b) Safety officers. OPDIV safety offi-
cers shall advise and assist initiators of 
acquisition requests and Contracting 
Officers in— 

(1) Determining whether safety and 
health provisions shall be part of a pro-
spective contract; 

VerDate Mar<15>2010 08:08 Dec 18, 2013 Jkt 229214 PO 00000 Frm 00088 Fmt 8010 Sfmt 8010 Y:\SGML\229214.XXX 229214pm
an

gr
um

 o
n 

D
S

K
4S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



79 

Health and Human Services 324.102 

(2) Evaluating a prospective contrac-
tor’s safety and health programs; and 

(3) Conducting post-award reviews 
and surveillance to the extent deemed 
necessary. 

(c) Initiators. Initiators of acquisition 
requests for items described in para-
graph (a) of this section shall— 

(1) During the preparation of an ac-
quisition plan or other acquisition re-
quest documentation, and in the solici-
tation, ensure that hazardous mate-
rials and operations to be used in the 
performance of the contract are clearly 
identified; and 

(2) During the period of perform-
ance— 

(i) Apprise the Contracting Officer of 
any noncompliance with safety and 
health provisions identified in the con-
tract; and 

(ii) Cooperate with the safety officer 
in conducting review and surveillance 
activities. 

Subpart 323.71—Green 
Purchasing Requirements 

323.7100 Policy. 
(a) The HHS guidelines and proce-

dures for ‘‘green purchasing’’ may be 
found in the HHS Affirmative Procure-
ment Plan (APP), ‘‘Purchasing Envi-
ronmentally Preferable Products and 
Services at the U.S. Department of 
Health and Human Services.’’ The APP 
encompasses the acquisition and use of 
designated recycled content, and En-
ergy Star ®, Electronic Product Envi-
ronmental Assessment Tool (EPEAT)- 
registered, energy-efficient, bio-based, 
and environmentally preferable prod-
ucts. 

(1) ASFR/OGAPA/DA has overall re-
sponsibility for monitoring the 
OPDIVs’ implementation of HHS’ APP 
to ensure compliance with Executive 
Order 13423, ‘‘Strengthening Federal 
Environmental, Energy, and Transpor-
tation Management;’’ the White House 
Council on Environmental Quality’s 
Implementing Instructions for Execu-
tive Order 13423; Section 6002 of the Re-
source Conservation and Recovery Act 
of 1976; Section 104 of the Energy Pol-
icy Act of 2005; Section 9002 of the 
Farm Security and Rural Investment 
Act of 2002; Section 612 of the Clean Air 
Act of 1990; and FAR Part 23. 

(2) The OPDIVs, through their des-
ignated APP Program Managers, are 
responsible for establishing the nec-
essary local procedures and appropriate 
training requirements to ensure effec-
tive implementation of the HHS APP. 

PART 324—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION 

Subpart 324.1—Protection of Individual 
Privacy 

Sec. 
324.000 Scope of subpart. 
324.102 General. 
324.103 Procedures. 

Subpart 324.2—Freedom of Information Act 

324.203 Policy. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 324.1—Protection of 
Individual Privacy 

324.000 Scope of subpart. 
This part prescribes policies and pro-

cedures that apply requirements of the 
Privacy Act of 1974 (5 U.S.C. 552a) and 
OMB Circular A–130, Revised, November 
30, 2000, to HHS contracts and cites the 
Freedom of Information Act (5 U.S.C. 
552, as amended). 

324.102 General. 
(a) It is HHS policy to protect the 

privacy of individuals to the maximum 
possible extent, while permitting the 
exchange of records required to fulfill 
HHS administrative and program re-
sponsibilities and its responsibilities 
for disclosing records to which the gen-
eral public is entitled under the Free-
dom of Information Act (5 U.S.C. 552). 
The Privacy Act of 1974 and the HHS 
implementation under 45 CFR Part 5b 
apply ‘‘when an agency provides by a 
contract for the operation by or on be-
half of the agency of a system of 
records to accomplish any agency func-
tion * * *.’’ The key factor is whether 
an HHS function is involved. Therefore, 
the Privacy Act requirements apply to 
an HHS contract when, under the con-
tract, the contractor must maintain or 
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48 CFR Ch. 3 (10–1–13 Edition) 324.103 

operate a system of records to accom-
plish an HHS function. 

(e) The Project Officer, and, as nec-
essary, the official designated as the 
OPDIV’s Privacy Act Coordinator and 
OGC–GLD, shall determine the applica-
bility of the Privacy Act to each pro-
posed acquisition. The Project Officer 
is required to include a statement in 
the AP or other acquisition request 
document indicating whether the Pri-
vacy Act is or is not applicable to a 
proposed acquisition. 

(f) Whenever a Contracting Officer is 
informed that the Privacy Act is not 
applicable, but the resultant contract 
will involve the collection of individ-
ually identifiable personal data by the 
contractor, the Contracting Officer 
shall include provisions to protect the 
confidentiality of the records and the 
privacy of individuals identified in the 
records. 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

324.103 Procedures. 
(a) The Contracting Officer shall re-

view all acquisition request docu-
mentation to determine whether the 
Privacy Act requirements are applica-
ble. The Privacy Act requirements 
apply when a contract or order will re-
quire the contractor to design, develop, 
or operate any Privacy Act system of 
records on individuals to accomplish an 
agency function. When applicable, the 
Contracting Officer shall include the 
two Privacy Act clauses required by 
FAR 24.104 in the solicitation and con-
tract or order. In addition, the Con-
tracting Officer shall include the two 
FAR Privacy Act clauses, and other 
pertinent information specified in this 
subpart, in any modification which re-
sults in the Privacy Act requirements 
becoming applicable to a contract or 
order. 

(b)(1) The Contracting Officer shall 
identify in the SOW/PWS the system(s) 
of records to which the Privacy Act 
and the implementing regulations are 
applicable. 

(2) The Contracting Officer shall in-
clude the clause specified in 352.224–70, 
Privacy Act, in solicitations, con-
tracts, and orders that involve Privacy 
Act requirements to notify the con-
tractor that it and its employees are 

subject to criminal penalties for viola-
tions of the Privacy Act (5 U.S.C. 
552a(i)) to the same extent as HHS em-
ployees. The clause also requires the 
contractor to ensure that each of its 
employees knows the prescribed rules 
of conduct and each contractor em-
ployee is aware that he/she is subject 
to criminal penalties for violations of 
the Privacy Act. These requirements 
also apply to all subcontracts awarded 
under the contract or order that re-
quire the design, development, or oper-
ation of a system of records. The Con-
tracting Officer shall send the con-
tractor a copy of 45 CFR Part 5b, which 
includes the rules of conduct and other 
Privacy Act requirements. 

(c) The Contracting Officer shall 
specify in the contract SOW/PWS the 
disposition to be made of the system(s) 
of records upon completion of contract 
performance. The contract SOW/PWS 
may require the contractor to destroy 
the records, remove personal identi-
fiers, or turn the records over to the 
Contracting Officer. If there is a legiti-
mate need for a contractor to keep cop-
ies of the records after completion of a 
contract, the contractor must take 
measures, as approved by the Con-
tracting Officer, to keep the records 
confidential and protect the individ-
uals’ privacy. 

(d) For any acquisition subject to 
Privacy Act requirements, the Project 
Officer, prior to award, or the COTR, 
after award, shall prepare and have 
published in the FEDERAL REGISTER a 
‘‘system notice,’’ describing HHS’ in-
tent to establish a new system of 
records on individuals, to make modi-
fications to an existing system, or to 
disclose information in regard to an ex-
isting system. The Project Officer shall 
attach a copy of the system notice to 
the acquisition plan or other acquisi-
tion request documentation. If a sys-
tem notice is not attached, the Con-
tracting Officer shall inquire about its 
status and shall obtain a copy from the 
Project Officer for inclusion in the con-
tract file. If a system notice has not 
been published in the FEDERAL REG-
ISTER, the Contracting Officer may pro-
ceed with the acquisition but shall not 
award the contract until the system 
notice is published and the Contracting 
Officer verifies its publication. 
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Health and Human Services 324.203 

Subpart 324.2—Freedom of 
Information Act 

324.203 Policy. 
(a) The HHS regulation imple-

menting the Freedom of Information 
Act (FOIA), 5 U.S.C. 552, as amended, is 
set forth in 45 CFR Part 5. 

(b) The Contracting Officer, upon re-
ceiving a FOIA request, shall follow 

HHS and OPDIV procedures. As nec-
essary, the Contracting Officer shall 
coordinate all actions with the cog-
nizant Freedom of Information (FOI) 
Officer and the OGC–GLD. Only the 
FOI Officer is authorized to release or 
deny release of records. The Con-
tracting Officer shall be familiar with 
the entire FOIA regulation in 45 CFR 
Part 5. 
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