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Subpart 836.2—Special Aspects of
Contracting for Construction

836.202 Specifications.

(a) The procedures described in part
811 are applicable to construction spec-
ifications.

(b) During the design stage, contract
architect-engineers must not use
“brand name or equal’” or other re-
strictive specifications without the
prior written approval of the con-
tracting officer. The contracting offi-
cer must inform prospective architect-
engineers of this requirement during
the negotiation phase, prior to award
of a contract for design.

(c) If VA has determined that only
one product will meet the Govern-
ment’s minimum needs and VA will not
allow the submission of ‘“‘equal’ prod-
ucts, the contracting officer must in-
clude the clause found at 852.236-90, Re-
striction on Submission and Use of
Equal Products, in the solicitation and
complete the clause by listing the
items to which the clause applies. This
clause places bidders on notice that the
“brand name or equal”’ provisions of
the clause found at FAR 52.236-5, Mate-
rials and Workmanship, and any other
provision that may authorize the sub-
mission of an ‘‘equal’” product, will not
apply to the specific items listed.

836.203 Government estimate of con-
struction costs.

The overall amount of the Govern-
ment estimate must not be disclosed
until after award of the contract. After
award, the contracting officer may dis-
close the overall amount upon request.

836.204 Disclosure of the magnitude of
construction projects.

In lieu of the estimated price ranges
described in FAR 36.204, the con-
tracting officer must identify the mag-
nitude of a VA project in advance no-
tices and solicitations in terms of one
of the following price ranges:

(a) Less than $25,000.

(b) Between $25,000 and $100,000.
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836.206

(c) Between $100,000 and $250,000.

(d) Between $250,000 and $500,000.

(e) Between $500,000 and $1,000,000.

(f) Between $1,000,000 and $2,000,000.

(g) Between $2,000,000 and $5,000,000.

(h) Between $5,000,000 and $10,000,000.

(i) Between $10,000,000 and $20,000,000.

(j) Between $20,000,000 and $50,000,000.

(k) Between $50,000,000 and
$100,000,000.

(1) More than $100,000,000.

836.206 Liquidated damages.

The contracting officer may include
a liquidated damages provision in a
construction contract when the cri-
teria of FAR 11.501 and 811.501 are met.
If partial performance may be accepted
and used to the advantage of the Gov-
ernment, the contracting officer must
include the clause substantially as set
forth in 852.211-74, Liquidated Dam-
ages, in addition to the clause set forth
in FAR 52.211-12.

836.209 Construction contracts with
architect-engineer firms.

(a) When the contracting officer con-
siders it necessary or advantageous to
award a contract for construction of a
design-bid-build project, as defined at
FAR 36.102, to a firm or person that de-
signed the project, the contracting offi-
cer must request prior approval from
one of the following:

(1) The facility or VISN director, as
appropriate, or, for National Cemetery
Administration contracts, the Direc-
tor, Technical Support Service, for
contracts involving nonrecurring main-
tenance (NRM) funds.

(2) The Director, Office of Construc-
tion and Facilities Management, for
contracts involving construction funds.

(b) The contracting officer must fur-
nish complete justification in the re-
quest.

(c) This section does not apply to de-
sign-build contracts, as defined at FAR
36.102.

836.213 Special procedures for sealed
bidding in construction con-
tracting.

836.213-4 Notice of award.

The contracting officer must provide
to the contractor a notice of award
(letter of acceptance) for any contract
award in excess of $25,000.

48 CFR Ch. 8 (10-1-13 Edition)

836.213-70

(a) The contracting officer must pro-
vide construction contractors with a
written notice to proceed for the work.
A notice to proceed will normally be
sent only after the contractor has pro-
vided performance and payment bonds
or payment protection and the com-
pleted contract forms, where applica-
ble, and the contracting officer has ac-
cepted them. If the urgency of the
work or other proper reason requires
the contractor to begin work imme-
diately, the contracting officer may in-
clude in the award letter a notice to
proceed, with the reservation that pay-
ments are contingent upon receipt and
approval of the required bonds or pay-
ment protection.

(b) If the contract provides for lig-
uidated damages, the contracting offi-
cer must send the notice to proceed by
certified mail, return receipt re-
quested, or any other method that pro-
vides signed evidence of receipt. The
notice to proceed will advise the con-
tractor that the work must be com-
pleted within  (insert contract time
for completion) calendar days from the
date of receipt shown on the certified
mail receipt card returned by the post
office or on the proof of delivery pro-
vided by the delivery service.

(c) If the contract does not provide
for liquidated damages, certified mail
is not required. In notices to proceed
for these contracts, the contracting of-
ficer must establish a date for comple-
tion that takes into consideration the
time required for the notice to arrive
by regular mail.

(d) At the time the notice to proceed
is sent to the contractor, the con-
tracting officer must furnish a copy to
the resident engineer or the Chief, En-
gineering Service.

(e) The contracting officer must file
a copy of the notice to proceed with
copy A of the contract. When certified
mail or other method of certified deliv-
ery is used, the contracting officer
must attach the certified mail receipt
card returned by the post office or the
proof of delivery provided by the deliv-
ery service to the copy of the notice to
proceed. The contracting officer must
file copies of the notice to proceed with
copies C and D of the contract after the

Notice to proceed.
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date of receipt has been established and
indicated on the notice to proceed.

Subpart 836.5—Contract Clauses

836.500 Scope of subpart.

(a) The clauses and provisions pre-
scribed in this subpart are set forth for
use in fixed-price construction con-
tracts in addition to those in FAR Sub-
part 52.2.

(b) Additional clauses and provisions
not inconsistent with those in FAR
subparts 36.5 and 52.2 and those pre-
scribed in this subpart are authorized
when determined necessary or desir-
able by the contracting officer, and
when approved as provided in subpart
801.4.

(c) Clauses and provisions that differ
from those contained in FAR subparts
36.5 and 52.2 and this subpart, but con-
sidered essential to the procurement of
VA requirements, shall not be used un-
less the deviation procedure set forth
in subpart 801.4 has been complied
with.

836.501 Performance of work by the
contractor.

The contracting officer shall insert
the clause at 852.236-72, Performance of
work by the contractor, in solicita-
tions and contracts for construction
that contain the FAR clause at 52.236—
1, Performance of Work by the Con-
tractor. When the solicitations or con-
tracts include a section entitled ‘‘Net-
work Analysis System (NAS),” the
contracting officer must use the clause
with its Alternate 1.

836.513 Accident prevention.

The contracting officer must insert
the clause at 852.236-87, Accident Pre-
vention, in solicitations and contracts
for construction that contain the
clause at FAR 52.236-13, Accident Pre-
vention.

836.521 Specifications and drawings
for construction.

The contracting officer shall insert
the clause at 852.236-71, Specifications
and drawings for construction, in so-
licitations and contracts for construc-
tion that include the FAR clause at
52.236-21, Specifications and Drawings
for Construction.

836.575

836.570 Correspondence.

The contracting officer shall insert
the clause at 852.236-76, Correspond-
ence, in solicitations and contracts for
construction expected to exceed the
micro-purchase threshold for construc-
tion (currently $2,000).

836.571 Reference to “standards.”

The contracting officer shall insert
the clause at 852.236-77, Reference to
‘“‘standards,” in solicitations and con-
tracts for construction expected to ex-
ceed the micro-purchase threshold for
construction.

836.572 Government supervision.

The contracting officer shall insert
the clause at 852.236-78, Government
supervision, in solicitations and con-
tracts for construction expected to ex-
ceed the micro-purchase threshold for
construction.

836.573 Daily report of workers and
materials.

The contracting officer shall insert
the clause at 852.236-79, Daily report of
workers and materials, in solicitations
and contracts for construction ex-
pected to exceed the simplified acquisi-
tion threshold. The contracting officer
may, when in the best interest of the
Government, insert the clause in solici-
tations and contracts for construction
when the contract amount is expected
to be at or below the simplified acqui-
sition threshold.

836.574 Subcontracts and work coordi-
nation.

The contracting officer shall insert
the clause at 852.236-80, Subcontracts
and work coordination, in solicitations
and contracts for construction ex-
pected to exceed the micro-purchase
threshold for construction. When the
solicitations or contracts are for new
construction work with complex me-
chanical-electrical work, the con-
tracting officer may use the clause
with its Alternate 1.

836.575 Schedule of work progress.

The contracting officer shall insert
the clause at 852.236-84, Schedule of
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836.576

work progress, in solicitations and con-
tracts for construction that are ex-
pected to exceed the micro-purchase
threshold for construction and that do

not contain a section entitled ‘“‘Net-
work Analysis System (NAS).”
836.576 Supplementary labor stand-

ards provisions.

The contracting officer shall insert
the clause at 852.236-85, Supplementary
labor standards provisions, in solicita-
tions and contracts for construction
that are expected to exceed the micro-
purchase threshold for construction.

836.577 Workers’ compensation.

The contracting officer shall insert
the clause at 852.236-86, Workers’ com-
pensation, in solicitations and con-
tracts for construction that are ex-
pected to exceed the micro-purchase
threshold for construction.

836.578 Changes—supplement.

(a) The contracting officer shall in-
sert the clause at 852.236-88, Contract
changes—supplement, in solicitations
and contracts for construction that are
expected to exceed the micro-purchase
threshold for construction. (This sec-
tion has been promulgated as a devi-
ation from the FAR as provided in
801.4.)

(b) When negotiated changes exceed
$500,000, paragraph (a) of the clause at
852.236-88 will apply. Because para-
graph (a) does not provide ceiling rates
for indirect expenses, the contractor
must furnish cost breakdowns and
other supporting data on its rates for
indirect expenses as part of its price
proposal. The contracting officer must
negotiate the rates for indirect ex-
penses with the contractor and may re-
quest an audit in accordance with FAR
15.404-2.

(c) When the negotiated change will
be $500,000 or less, paragraph (b) of the
clause at 852.236-88 will apply. Because
the indirect cost rates in paragraph (b)
of the clause at 852.236-88 are ceiling
rates, the contracting officer must ne-
gotiate indirect expense rates within
the ceiling limitations.

836.579 Special notes.

The contracting officer shall insert
the clause at 852.236-91, Special notes,

48 CFR Ch. 8 (10-1-13 Edition)

in solicitations and contracts for con-
struction that are expected to exceed
the micro-purchase threshold for con-
struction.

Subpart 836.6—Architect-Engineer
Services

836.602 Selection of firms for archi-
tect-engineer contracts.

836.602-1 Selection criteria.

(a) In addition to the evaluation cri-
teria set forth in FAR 36.602-1, the
evaluation board must consider the
factors set forth in paragraph (b) of
this section as they apply to the
project or purpose of the selection. Val-
ues must be assigned to each factor in
determining the relative qualifications
of the firms identified as qualified
through the pre-selection process. The
board may adjust the assigned values
after its discussions.

(b) The following factors must be
considered:

(1) Reputation and standing of the
firm and its principal officials with re-
spect to professional performance, gen-
eral management, and cooperativeness.

(2) Record of significant claims
against the firm because of improper or
incomplete architectural and engineer-
ing services.

(38) Specific experience and qualifica-
tions of personnel proposed for assign-
ment to the project and their record of
working together as a team.

836.602-2 Evaluation boards.

(a) The Director, Office of Construc-
tion and Facilities Management, shall
appoint an evaluation board to select
architect-engineer contractors for Of-
fice of Construction and Facilities
Management projects. The Director,
Office of Construction and Facilities
Management, shall appoint an evalua-
tion board to select architect-engineer
contractors for National Cemetery Ad-
ministration projects. The facility or
VISN director, as appropriate, shall ap-
point an evaluation board to select ar-
chitect-engineer contractors for field
facility projects.

(b) The Director, A/E Evaluation and
Program Support Service, will chair
the evaluation board for Office of Con-
struction and Facilities Management
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architect-engineer contracts. The
Chair may designate the Project Direc-
tor or Project Manager to act as Chair
when necessary. When appointing the
board’s members, the Director, Office
of Construction and Facilities Manage-
ment, must include the appropriate
Project Manager and as many qualified
professional architects or engineers
from the Office of Construction and Fa-
cilities Management technical services
as may be considered appropriate for
the particular project. The Director,
Office of Construction and Facilities
Management may designate additional
members from the Office of Construc-
tion and Facilities Management or
from other Department administra-
tions and staff offices when appro-
priate.

(c) The Director, Office of Construc-
tion and Facilities Management, shall
ensure that the board consists of no
fewer than three members, one of
whom must be a National Cemetery
Administration senior level con-
tracting officer. The Director shall des-
ignate one of the board members as the
Chair.

(d) The evaluation board for a VA
field facility must consist of no fewer
than two members, one of whom will be
the HCA (or the senior contracting offi-
cer at the facility if there is no HCA on
site) and the other will be the Chief,
Engineering Service, or their alter-
nates. Where a facility has two or more
engineers on its staff, the facility or
VISN director must appoint an addi-
tional engineer to the board. The Chair
of the board will be the senior engi-
neer.

836.602-4 Selection authority.

The Director, Office of Construction
and Facilities Management (for Cen-
tral Office contracts), the Director, Of-
fice of Construction Management (for
National Cemetery Administration
contracts), and the facility or VISN di-
rector (for field facility contracts), as
appropriate, or persons acting in those
capacities, are designated as the ap-
proving officials for the recommenda-
tions of the respective evaluation
boards.

836.606-72

836.602-5 Short selection process for
contracts not to exceed the sim-
plified acquisition threshold.

Either of the procedures provided in
FAR 36.602-5 may be used to select
firms for architect-engineer contracts
that are not expected to exceed the
simplified acquisition threshold.

836.603 Collecting data on and ap-
praising firms qualifications.

The Director, Office of Construction
and Facilities Management, for Central
Office; the Director, Office of Construc-
tion Management, for National Ceme-
tery Administration; and the Chief, En-
gineering Service, for field facilities,
are responsible for collecting Standard
Forms 330 and maintaining a data file
on architect-engineer qualifications.

836.606 Negotiations.

836.606-70 General.

To assure that the fee limitation is
not violated, the contracting officer
must maintain suitable records to be
able to isolate the amount in the total
fee to which the 6-percent limitation
applies.

836.606-71 Architect-engineer’s
posal.

(a) When the contract price is esti-
mated to be $50,000 or more, the con-
tracting officer must use VA Form 10-
6298, Architect-Engineer Fee Proposal,
to obtain the proposal and supporting
cost data from the proposed contractor
and subcontractor in the negotiation of
an architect-engineer contract for de-
sign services.

(b) In obtaining architect-engineer
services for research study, seismic
study, master planning study, con-
struction management and other re-
lated services contracts, the con-
tracting officer must use VA Form 10-
6298 supplemented or modified as need-
ed for the particular project type.

pro-

836.606-72 Contract price.

(a) Where negotiations with the top-
rated firm are unsuccessful, the con-
tracting officer shall, after authoriza-
tion by the Director, Office of Con-
struction and Facilities Management,
the Director, Office of Construction
Management, or the facility or VISN
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836.606-73

director, as appropriate, terminate the
negotiations and undertake negotia-
tions with the firm next in order of
preference.

(b) The contracting officer shall sub-
mit a recommendation for award of the
contract at the negotiated fee to the
Director, Office of Construction and
Facilities Management, the Director,
Office of Construction Management, or
the facility or VISN director, as appro-
priate. A copy of the negotiation
memorandum prepared in accordance
with FAR 15.406-3 and, whenever a field
pricing report has been received, a copy
of the report must accompany the rec-
ommendation.

836.606-73 Application of 6 percent ar-
chitect-engineer fee limitation.

(a) The total cost of the architect or
engineer services contracted for must
not exceed 6 percent of the estimated
cost of the construction project plus
any fees for related services and activi-
ties such as those shown in paragraph
(c) of this section.

(b) To support project submissions,
the engineering officer or project engi-
neer must use VA Form 10-1193, Appli-
cation for Health Care Facility
Project, and Form 10-6238, EMIS Con-
struction Program Estimate Work-
sheet, and must show the proposed
technical services where necessary and
applicable.

(c) The 6 percent fee limitation does
not apply to the following architect or
engineer services:

(1) Investigative services including
but not limited to:

(i) Determination of program re-
quirements, including schematic or
preliminary plans and estimates;

(ii) Determination of feasibility of
proposed project;

(iii) Preparation of measured draw-
ings of existing facility;

(iv) Subsurface investigation;

(v) Structural, electrical, and me-
chanical investigation of existing facil-
ity; and

(vi) Surveys: topographic, boundary,
utilities, etc.

(2) Special consultant services that
are not normally available in organiza-
tions of architects or engineers and
that are not specifically applied to the
actual preparation of working drawings

48 CFR Ch. 8 (10-1-13 Edition)

or specifications of the project for
which the service are required.

(3) Other:

(i) Reproduction of approved designs
through models, color renderings, pho-
tographs, or other presentation media;

(ii) Travel and per diem allowances
other than those required for the devel-
opment and review of working draw-
ings and specifications;

(iii) Supervision or inspection of con-
struction, review of shop drawings or
samples, and other services performed
during the construction phase; and

(iv) All other services that are not an
integral part of the production and de-
livery of plans, designs, and specifica-
tions.

(4) The cost of reproducing drawings
and specifications for bidding and their
distribution to prospective bidders and
plan file rooms.

PART 837—SERVICE CONTRACTING

Subpart 837.1—Service Contracts—
General

Sec.

837.103 Contracting officer responsibility.

837.110 Solicitation provisions and contract
clauses.

837.110-70 Services provided to eligible bene-
ficiaries.

Subpart 837.2—Advisory and Assistance
Services

837.203 Policy.

Subpart 837.4—Nonpersonal Health Care
Services

837.403 Contract clause.

Subpart 837.70—Mortuary Services

837.7001
837.7002
837.7003

General.

List of qualified funeral directors.

Funeral authorization.

837.7004 Administrative necessity.

837.7005 Unclaimed remains—all
cases.

AUTHORITY: 38 U.S.C. 501; 40 U.S.C. 121(c);
and 48 CFR 1.301-1.304.

SOURCE: 73 FR 2717, Jan. 15, 2008, unless
otherwise noted.
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