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not normally be provided to the audi-
tor. The contracting officer or the sup-
porting price, cost, or financial analyst 
at the contracting activity shall deter-
mine the monetary impact of the tech-
nical findings. 

[63 FR 56851, Oct. 23, 1998, as amended at 74 
FR 36363, July 22, 2009; 76 FR 7692, 7693, Feb. 
11, 2011] 

915.404–2–70 Audit as an aid in pro-
posal analysis. 

(a) When a contract price will be 
based on cost or pricing data submitted 
by the offerors, the DOE contracting 
officer or authorized representative 
shall request a review by the cognizant 
Federal audit activity prior to the ne-
gotiation of any contract or modifica-
tion including modifications under ad-
vertised contracts in excess of— 

(1) The threshold stated at 48 CFR 
15.403–4(a)(1) for a firm fixed-price con-
tract or a fixed-price contract with 
economic price adjustment provisions; 
or adjustment provisions; or 

(2) Twice the threshold at 48 CFR 
15.403–4(a)(1) for requiring cost or pric-
ing data for all other contract types, 
including initial prices, estimated 
costs of cost-reimbursement contracts, 
interim and final price redetermina-
tions, and target and settlement of in-
centive contracts. 

(b) The requirement for auditor re-
views of proposals which exceed the 
thresholds specified in paragraph (a) of 
this section may be waived at a level 
above the contracting officer when the 
reasonableness of the negotiated con-
tract price can be determined from in-
formation already available. The con-
tract file shall be documented to re-
flect the reason for any such waiver, 
provided, however, that independent 
Government estimates of cost or price 
shall not be used as the sole justifica-
tion for any such waiver. 

[63 FR 56851, Oct. 23, 1998, as amended at 74 
FR 36363, July 22, 2009; 76 FR 7692, Feb. 11, 
2011] 

915.404–4 Profit. 
(c)(4)(i) Contracting officer responsibil-

ities. The statutory limitations on price 
and fee as set forth in 48 CFR 15.404– 
4(c)(4)(i) shall be followed, except as ex-
empted for DOE architect-engineer 
contracts covering Atomic Energy 

Commission (AEC) and Bonneville 
Power Administration (BPA) functions. 
Pursuant to section 602(d) (13) and (20) 
of the Federal Property and Adminis-
tration Services Act of 1949, as amend-
ed, those former AEC functions, as well 
as those of the BPA, now being per-
formed by DOE are exempt from the 6 
percent of cost restriction on contracts 
for architect-engineer services. The es-
timated costs on which the maximum 
fee is computed shall include facilities 
capital cost of money when this cost is 
included in cost estimates. 

(c)(6) In cases where a change or 
modification calls for substantially dif-
ferent work than the basic contract, 
the contractor’s effort may be radi-
cally changed and a detailed analysis 
of the profit factors would be a neces-
sity. Also, if the dollar amount of the 
change or contract modification is very 
significant in comparison to the con-
tract dollar amount, a detailed anal-
ysis should be made. 

(d) Profit-analysis factors. A profit/fee 
analysis technique designed for a sys-
tematic application of the profit fac-
tors in 48 CFR 15.404–4(d) provides con-
tracting officers with an approach that 
will ensure consistent consideration of 
the relative value of the various fac-
tors in the establishment of a profit ob-
jective and the conduct of negotiations 
for a contract award. It also provides a 
basis for documentation of this objec-
tive, including an explanation of any 
significant departure from it in reach-
ing a final agreement. The contracting 
officer’s analysis of these prescribed 
factors is based on information avail-
able prior to negotiations. Such infor-
mation is furnished in proposals, audit 
data, performance reports, preaward 
surveys and the like. 

[63 FR 56851, Oct. 23, 1998, as amended at 76 
FR 7692, 7693 Feb. 11, 2011] 

915.404–4–70 DOE structured profit 
and fee system. 

This section implements 48 CFR 
15.404–4(b) and (d). 

[63 FR 56851, Oct. 23, 1998, as amended at 76 
FR 7693, Feb. 11, 2011] 

915.404–4–70–1 General. 
(a) Objective. It is the intent of DOE 

to remunerate contractors for financial 
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and other risks which they may as-
sume, resources they use, and organiza-
tion, performance and management ca-
pabilities they employ. Profit or fee 
shall be negotiated for this purpose; 
however, when profit or fee is deter-
mined as a separate element of the con-
tract price, the aim of negotiation 
should be to fit it to the acquisition, 
giving due weight to effort, risk, facili-
ties investment, and special factors as 
set forth in this subpart. 

(b) Commercial (profit) organization. 
Profit or fee prenegotiation objectives 
for contracts with commercial (profit) 
organizations shall be determined as 
provided in this subpart. 

(c) Nonprofit organizations. It is DOE’s 
general policy to pay fees in contracts 
with nonprofit organizations other 
than educational institutions and gov-
ernmental bodies; however, it is a mat-
ter of negotiation whether a fee will be 
paid in a given case. In making this de-
cision, the DOE negotiating official 
should consider whether the contractor 
is ordinarily paid fees for the type of 
work involved. The profit objective 
should be reasonable in relation to the 
task to be performed and the require-
ments placed on the contractor. 

(d) Educational institutions. It is DOE 
policy not to pay fees under contracts 
with educational institutions. 

(e) State, local and Indian tribal gov-
ernments. Profit or fee shall not be paid 
under contracts with State, local, and 
Indian tribal Governments. 

915.404–4–70–2 Weighted guidelines 
system. 

(a) To properly reflect differences 
among contracts and the cir-
cumstances relating thereto and to se-
lect an appropriate relative profit/fee 
in consideration of these differences 
and circumstances, weightings have 
been developed for application by the 
contracting officer to standard meas-
urement bases representative of the 
prescribed profit factors cited in 48 
CFR 15.404–4(d) and paragraph (d) of 
this section. This is a structured sys-
tem, referred to as weighted guidelines. 
Each profit factor or subfactor, or com-
ponent thereof, has been assigned 
weights relative to their value to the 
contract’s overall effort. The range of 
weights to be applied to each profit fac-

tor is also set forth in paragraph (d) of 
this section. Guidance on how to apply 
the weighted guidelines is set forth in 
915.404–4–70–8. 

(b) Except as set forth in 915.404–4–70– 
4, the weighted guidelines shall be used 
in establishing the profit objective for 
negotiation of contracts where cost 
analysis is performed. 

(c) The negotiation process does not 
contemplate or require agreement on 
either estimated cost elements or prof-
it elements. Accordingly, although the 
details of analysis and evaluation may 
be discussed in the fact-finding phase 
of the negotiation process in order to 
develop a mutual understanding of the 
logic of the respective positions, spe-
cific agreement on the exact weights of 
values of the individual profit factors 
is not required and need not be at-
tempted. 

(d) The factors set forth in the fol-
lowing table are to be used in deter-
mining DOE profit objectives. The fac-
tors and weight ranges for each factor 
shall be used in all instances where the 
weighted guidelines are applied. 

Profit factors 
Weight 
ranges 

(percent) 

I. Contractor Effort (Weights applied to cost): 
a. Material acquisitions: 

(1) Purchased parts ............................. 1 to 3. 
(2) Subcontracted items ....................... 1 to 4. 
(3) Other materials ............................... 1 to 3. 

b. Labor skills: 
(1) Technical and managerial: 

(a) Scientific ........................... 10 to 20. 
(b) Project management/ad-

ministration.
8 to 20. 

(c) Engineering ...................... 8 to 14. 
(2) Manufacturing ................................. 4 to 8. 
(3) Support services ............................. 4 to 14. 

c. Overhead: 
(1) Technical and managerial .............. 5 to 8. 
(2) Manufacturing ................................. 3 to 6. 
(3) Support services ............................. 3 to 7. 

d. Other direct costs .................................... 3 to 8. 
e. G&A (General Management) expenses 5 to 7. 

II. Contract Risk (type of contract-weights ap-
plied to total cost of items 4.a. thru 4.e.).

0 to 8. 

III. Capital Investment (Weights applied to the 
net book value of allocable facilities).

5 to 20. 

IV. Independent Research and Development: 
a. Investment in IR&D program (Weights 

applied to allocable IR&D costs).
5 to 7. 

b. Developed items employed (Weights ap-
plied to total of profit $ for items 4.a. thru 
4.e.).

0 to 20. 

V. Special Program Participation (Weights ap-
plied to total of Profit $ for items 4.a. thru 
4.e.).

¥5 to +5. 

VI. Other Considerations (Weights applied to 
total of Profits $ for items 4.a. thru 4.e.).

¥5 to +5. 
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