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(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36375, 36378, 36380, July 22, 2009] 

970.5231–4 Preexisting conditions. 
As prescribed in 970.3170, insert the 

following clause: 

PREEXISTING CONDITIONS (DEC 2000) 

(a) The Department of Energy agrees to re-
imburse the Contractor, and the Contractor 
shall not be held responsible, for any liabil-
ity (including without limitation, a claim in-
volving strict or absolute liability and any 
civil fine or penalty), expense, or remedi-
ation cost, but limited to those of a civil na-
ture, which may be incurred by, imposed on, 
or asserted against the Contractor arising 
out of any condition, act, or failure to act 
which occurred before the Contractor as-
sumed responsibility on [Insert date contract 
began]. To the extent the acts or omissions 
of the Contractor cause or add to any liabil-
ity, expense or remediation cost resulting 
from conditions in existence prior to [Insert 
date contract began], the Contractor shall be 
responsible in accordance with the terms and 
conditions of this contract. 

(b) The obligations of the Department of 
Energy under this clause are subject to the 
availability of appropriated funds. 

(End of clause) 

Alternate I (DEC 2000). As prescribed 
in 970.3170 (a), in contracts with incum-
bent management and operating con-
tractors, substitute the following for 
paragraph (a) of the basic clause: 

(a) Any liability, obligation, loss, damage, 
claim (including without limitation, a claim 
involving strict or absolute liability), action, 
suit, civil fine or penalty, cost, expense or 
disbursement, which may be incurred or im-
posed, or asserted by any party and arising 
out of any condition, act or failure to act 
which occurred before [Insert date this 
clause was included in contract], in conjunc-
tion with the management and operation of 
[Insert name of facility], shall be deemed in-
curred under Contract No. [Insert number of 
prior contract]. 

Alternate II (DEC 2000). As prescribed 
in 970.3170 (b), add the following para-
graph (c) to the basic clause in con-
tracts with management and operating 
contractors not previously working at 
that particular site or facility: 

(c) The Contractor has the duty to inspect 
the facilities and sites and timely identify to 
the Contracting Officer those conditions 
which it believes could give rise to a liabil-

ity, obligation, loss, damage, penalty, fine, 
claim, action, suit, cost, expense, or dis-
bursement or areas of actual or potential 
noncompliance with the terms and condi-
tions of this contract or applicable law or 
regulation. The Contractor has the responsi-
bility to take corrective action, as directed 
by the Contracting Officer and as required 
elsewhere in this contract. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36375, 36378, 36380, July 22, 2009] 

970.5232–1 Reduction or suspension of 
advance, partial, or progress pay-
ments upon finding of substantial 
evidence of fraud. 

As prescribed in 970.3200–1–1, insert 
the following clause: 

REDUCTION OR SUSPENSION OF ADVANCE, 
PARTIAL, OR PROGRESS PAYMENTS (DEC 2000) 

(a) The Contracting Officer may reduce or 
suspend further advance, partial, or progress 
payments to the Contractor upon a written 
determination by the Senior Procurement 
Executive that substantial evidence exists 
that the Contractor’s request for advance, 
partial, or progress payment is based on 
fraud. 

(b) The Contractor shall be afforded a rea-
sonable opportunity to respond in writing. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36375, 36378, 36380, July 22, 2009] 

970.5232–2 Payments and advances. 
As prescribed in 970.3270(a)(1), insert 

the following clause: 

PAYMENTS AND ADVANCES (DEC 2000) 

(a) Installments of fixed-fee. The fixed-fee 
payable under this contract shall become due 
and payable in periodic installments in ac-
cordance with a schedule determined by the 
Contracting Officer. Fixed-fee payments 
shall be made by direct payment or with-
drawn from funds advanced or available 
under this contract, as determined by the 
Contracting Officer. The Contracting Officer 
may offset against any such fee payment the 
amounts owed to the Government by the 
Contractor, including any amounts owed for 
disallowed costs under this contract. No 
fixed-fee payment may be withdrawn against 
the payments cleared financing arrangement 
without prior written approval of the Con-
tracting Officer. 

(b) Payments on Account of Allowable Costs. 
The Contracting Officer and the Contractor 
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shall agree as to the extent to which pay-
ment for allowable costs or payments for 
other items specifically approved in writing 
by the Contracting Officer (for example, ne-
gotiated fixed amounts) shall be made from 
advances of Government funds. When pen-
sion contributions are paid by the Con-
tractor to the retirement fund less fre-
quently than quarterly, accrued costs there-
fore shall be excluded from costs for pay-
ment purposes until such costs are paid. If 
pension contribution are paid on a quarterly 
or more frequent basis, accrual therefore 
may be included in costs for payment pur-
poses, provided that they are paid to the 
fund within 30 days after the close of the pe-
riod covered. If payments are not made to 
the fund within such 30-day period, pension 
contribution costs shall be excluded from 
cost for payment purposes until payment has 
been made. 

(c) Special financial institution account—use. 
All advances of Government funds shall be 
withdrawn pursuant to a payments cleared 
financing arrangement prescribed by DOE in 
favor of the financial institution or, at the 
option of the Government, shall be made by 
direct payment or other payment mechanism 
to the Contractor, and shall be deposited 
only in the special financial institution ac-
count referred to in the Special Financial In-
stitution Account Agreement, which is in-
corporated into this contract as Appendix—. 
No part of the funds in the special financial 
institution account shall be commingled 
with any funds of the Contractor or used for 
a purpose other than that of making pay-
ments for costs allowable and, if applicable, 
fees earned under this contract, negotiated 
fixed amounts, or payments for other items 
specifically approved in writing by the Con-
tracting Officer. If the Contracting Officer 
determines that the balance of such special 
financial institution account exceeds the 
Contractor’s current needs, the Contractor 
shall promptly make such disposition of the 
excess as the Contracting Officer may direct. 

(d) Title to funds advanced. Title to the un-
expended balance of any funds advanced and 
of any special financial institution account 
established pursuant to this clause shall re-
main in the Government and be superior to 
any claim or lien of the financial institution 
of deposit or others. It is understood that an 
advance to the Contractor hereunder is not a 
loan to the Contractor, and will not require 
the payment of interest by the Contractor, 
and that the Contractor acquires no right, 
title or interest in or to such advance other 
than the right to make expenditures there-
from, as provided in this clause. 

(e) Financial settlement. The Government 
shall promptly pay to the Contractor the un-
paid balance of allowable costs (or other 
items specifically approved in writing by the 
Contracting Officer) and fee upon termi-
nation of the work, expiration of the term of 

the contract, or completion of the work and 
its acceptance by the Government after— 

(1) Compliance by the Contractor with 
DOE’s patent clearance requirements; and 

(2) The furnishing by the Contractor of— 
(i) An assignment of the Contractor’s 

rights to any refunds, rebates, allowances, 
accounts receivable, collections accruing to 
the Contractor in connection with the work 
under this contract, or other credits applica-
ble to allowable costs under the contract; 

(ii) A closing financial statement; 
(iii) The accounting for Government-owned 

property required by the clause entitled 
‘‘Property’’; and 

(iv) A release discharging the Government, 
its officers, agents, and employees from all 
liabilities, obligations, and claims arising 
out of or under this contract subject only to 
the following exceptions— 

(A) Specified claims in stated amounts or 
in estimated amounts where the amounts are 
not susceptible to exact statement by the 
Contractor; 

(B) Claims, together with reasonable ex-
penses incidental thereto, based upon liabil-
ities of the Contractor to third parties aris-
ing out of the performance of this contract; 
provided that such claims are not known to 
the Contractor on the date of the execution 
of the release; and provided further that the 
Contractor gives notice of such claims in 
writing to the Contracting Officer promptly, 
but not more than one (1) year after the Con-
tractor’s right of action first accrues. In ad-
dition, the Contractor shall provide prompt 
notice to the Contracting Officer of all po-
tential claims under this clause, whether in 
litigation or not (see Contract Clause, 48 
CFR 970.5228–1, Insurance—Litigation and 
Claims); 

(C) Claims for reimbursement of costs 
(other than expenses of the Contractor by 
reason of any indemnification of the Govern-
ment against patent liability), including rea-
sonable expenses incidental thereto, incurred 
by the Contractor under the provisions of 
this contract relating to patents; and 

(D) Claims recognizable under the clause 
entitled, Nuclear Hazards Indemnity Agree-
ment. 

(3) In arriving at the amount due the Con-
tractor under this clause, there shall be de-
ducted— 

(i) Any claim which the Government may 
have against the Contractor in connection 
with this contract; and 

(ii) Deductions due under the terms of this 
contract and not otherwise recovered by or 
credited to the Government. The unliqui-
dated balance of the special financial insti-
tution account may be applied to the 
amount due and any balance shall be re-
turned to the Government forthwith. 

(f) Claims. Claims for credit against funds 
advanced for payment shall be accompanied 
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by such supporting documents and justifica-
tion as the Contracting Officer shall pre-
scribe. 

(g) Discounts. The Contractor shall take 
and afford the Government the advantage of 
all known and available cash and trade dis-
counts, rebates, allowances, credits, salvage, 
and commissions unless the Contracting Of-
ficer finds that action is not in the best in-
terest of the Government. 

(h) Collections. All collections accruing to 
the Contractor in connection with the work 
under this contract, except for the Contrac-
tor’s fee and royalties or other income accru-
ing to the Contractor from technology trans-
fer activities in accordance with this con-
tract, shall be Government property and 
shall be processed and accounted for in ac-
cordance with applicable requirements im-
posed by the Contracting Officer pursuant to 
the Laws, regulations, and DOE directives 
clause of this contract and, to the extent 
consistent with those requirements, shall be 
deposited in the special financial institution 
account or otherwise made available for pay-
ment of allowable costs under this contract, 
unless otherwise directed by the Contracting 
Officer. 

(i) Direct payment of charges. The Govern-
ment reserves the right, upon ten days writ-
ten notice from the Contracting Officer to 
the Contractor, to pay directly to the per-
sons concerned, all amounts due which oth-
erwise would be allowable under this con-
tract. Any payment so made shall discharge 
the Government of all liability to the Con-
tractor therefore. 

(j) Determining allowable costs. The Con-
tracting Officer shall determine allowable 
costs in accordance with the Federal Acqui-
sition Regulation subpart 31.2 and the De-
partment of Energy Acquisition Regulation 
subpart 48 CFR 970.31 in effect on the date of 
this contract and other provisions of this 
contract. 

(End of clause) 

Alternate I (DEC 2000). As prescribed 
in 970.3270(a)(1)(i), if a separate fixed- 
fee is provided for a separate item of 
work, paragraph (a) of the basic clause 
should be modified to permit payment 
of the entire fixed-fee upon completion 
of that item. 

Alternate II (DEC 2000). As prescribed 
in 970.3270(a)(1)(ii), when total avail-
able fee provisions are used, replace 
paragraph (a) of the basic clause with 
the following paragraph (a): 

(a) Payment of Total available fee: Base Fee 
and Performance Fee. The base fee amount, if 
any, is payable in equal monthly install-
ments. Total available fee amount earned is 
payable following the Government’s Deter-

mination of Total Available Fee Amount 
Earned in accordance with the clause of this 
contract entitled ‘‘Total Available Fee: Base 
Fee Amount and Performance Fee Amount.’’ 
Base fee amount and total available fee 
amount earned payments shall be made by 
direct payment or withdrawn from funds ad-
vanced or available under this contract, as 
determined by the Contracting Officer. The 
Contracting Officer may offset against any 
such fee payment the amounts owed to the 
Government by the Contractor, including 
any amounts owed for disallowed costs under 
this contract. No base fee amount or total 
available fee amount earned payment may 
be withdrawn against the payments cleared 
financing arrangement without the prior 
written approval of the contracting officer. 

Alternate III (DEC 2000). As prescribed 
in 970.3270(a)(1)(iii), the following para-
graph (k) shall be included in manage-
ment and operating contracts with in-
tegrated accounting systems: 

(k) Review and approval of costs incurred. 
The Contractor shall prepare and submit an-
nually as of September 30, a ‘‘Statement of 
Costs Incurred and Claimed’’ (Cost State-
ment) for the total of net expenditures ac-
crued (i.e., net costs incurred) for the period 
covered by the Cost Statement. The Con-
tractor shall certify the Cost Statement sub-
ject to the penalty provisions for unallow-
able costs as stated in sections 306(b) and (i) 
of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 256), as amend-
ed. DOE, after audit and appropriate adjust-
ment, will approve such Cost Statement. 
This approval by DOE will constitute an ac-
knowledgment by DOE that the net costs in-
curred are allowable under the contract and 
that they have been recorded in the accounts 
maintained by the Contractor in accordance 
with DOE accounting policies, but will not 
relieve the Contractor of responsibility for 
DOE’s assets in its care, for appropriate sub-
sequent adjustments, or for errors later be-
coming known to DOE. 

Alternate IV (DEC 2000). As prescribed 
in 970.3270(a)(1)(iv), the following para-
graph (k) shall be included in manage-
ment and operating contracts without 
integrated accounting systems: 

(k) Certification and penalties. The Con-
tractor shall prepare and submit a ‘‘State-
ment of Costs Incurred and Claimed’’ (Cost 
Statement) for the total of net expenditures 
incurred for the period covered by the Cost 
Statement. It is anticipated that this will be 
an annual submission unless otherwise 
agreed to by the Contracting Officer. The 
Contractor shall certify the Cost Statement 
subject to the penalty provisions for unal-
lowable costs as stated in sections 306(b) and 
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(i) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 256), as 
amended. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36375, 36376, 36378, 36380, July 22, 2009; 75 
FR 68221, Nov. 5, 2010] 

970.5232–3 Accounts, records, and in-
spection. 

As prescribed in 970.3270(a)(2), insert 
the following clause: 

ACCOUNTS, RECORDS, AND INSPECTION (DEC 
2010) 

(a) Accounts. The Contractor shall main-
tain a separate and distinct set of accounts, 
records, documents, and other evidence 
showing and supporting: all allowable costs 
incurred; collections accruing to the Con-
tractor in connection with the work under 
this contract, other applicable credits, nego-
tiated fixed amounts, and fee accruals under 
this contract; and the receipt, use, and dis-
position of all Government property coming 
into the possession of the Contractor under 
this contract. The system of accounts em-
ployed by the Contractor shall be satisfac-
tory to DOE and in accordance with gen-
erally accepted accounting principles con-
sistently applied. 

(b) Inspection and audit of accounts and 
records. All books of account and records re-
lating to this contract shall be subject to in-
spection and audit by DOE or its designees in 
accordance with the provisions of Clause 
970.5204–3, Access to and ownership of 
records, at all reasonable times, before and 
during the period of retention provided for in 
paragraph (d) of this clause, and the Con-
tractor shall afford DOE proper facilities for 
such inspection and audit. 

(c) Audit of subcontractors’ records. The Con-
tractor also agrees, with respect to any sub-
contracts (including fixed-price or unit-price 
subcontracts or purchase orders) where, 
under the terms of the subcontract, costs in-
curred are a factor in determining the 
amount payable to the subcontractor of any 
tier, to either conduct an audit of the sub-
contractor’s costs or arrange for such an 
audit to be performed by the cognizant gov-
ernment audit agency through the Con-
tracting Officer. 

(d) Disposition of records. Except as agreed 
upon by the Government and the Contractor, 
all financial and cost reports, books of ac-
count and supporting documents, system 
files, data bases, and other data evidencing 
costs allowable, collections accruing to the 
Contractor in connection with the work 
under this contract, other applicable credits, 
and fee accruals under this contract, shall be 
the property of the Government, and shall be 

delivered to the Government or otherwise 
disposed of by the Contractor either as the 
Contracting Officer may from time to time 
direct during the progress of the work or, in 
any event, as the Contracting Officer shall 
direct upon completion or termination of 
this contract and final audit of accounts 
hereunder. Except as otherwise provided in 
this contract, including provisions of Clause 
970.5204–3, Access to and Ownership of 
Records, all other records in the possession 
of the Contractor relating to this contract 
shall be preserved by the Contractor for a pe-
riod of three years after final payment under 
this contract or otherwise disposed of in 
such manner as may be agreed upon by the 
Government and the Contractor. 

(e) Reports. The Contractor shall furnish 
such progress reports and schedules, finan-
cial and cost reports, and other reports con-
cerning the work under this contract as the 
Contracting Officer may from time to time 
require. 

(f) Inspections. The DOE shall have the 
right to inspect the work and activities of 
the Contractor under this contract at such 
time and in such manner as it shall deem ap-
propriate. 

(g) Subcontracts. The Contractor further 
agrees to require the inclusion of provisions 
similar to those in paragraphs (a) through 
(g) and paragraph (h) of this clause in all 
subcontracts (including fixed-price or unit- 
price subcontracts or purchase orders) of any 
tier entered into hereunder where, under the 
terms of the subcontract, costs incurred are 
a factor in determining the amount payable 
to the subcontractor. 

(h) Comptroller general. (1) The Comptroller 
General of the United States, or an author-
ized representative, shall have access to and 
the right to examine any of the contractor’s 
or subcontractor’s directly pertinent records 
involving transactions related to this con-
tract or a subcontract hereunder and to 
interview any current employee regarding 
such transactions. 

(2) This paragraph may not be construed to 
require the Contractor or subcontractor to 
create or maintain any record that the Con-
tractor or subcontractor does not maintain 
in the ordinary course of business or pursu-
ant to a provision of law. 

(3) Nothing in this contract shall be 
deemed to preclude an audit by the Govern-
ment Accountability Office of any trans-
action under this contract. 

(i) Internal audit. The Contractor agrees to 
design and maintain an internal audit plan 
and an internal audit organization. 

(1) Upon contract award, the exercise of 
any contract option, or the extension of the 
contract, the Contractor must submit to the 
Contracting Officer for approval an Internal 
Audit Implementation Design to include the 
overall strategy for internal audits. The 
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