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value of $5 million. Near the comple-
tion of the NRC work, ABC Corp. re-
quests authority to solicit for a $100K 
contract with the same utility to 
transport spent fuel to a disposal site. 
ABC Corp. is performing no other work 
for the utility. 

(ii) Guidance. The Contracting Officer 
would allow the contractor to proceed 
with the solicitation because it is not 
in the same technical area as the NRC 
work; and the potential for technical 
bias by the contractor because of finan-
cial ties to the utility is slight due to 
the relative value of the two contracts. 

(9)(i) Example. The ABC Corp. is con-
structing a turbine building and in-
stalling new turbines at a reactor site. 
The contract with the utility is for five 
years and has a total value of $100 mil-
lion. ABC Corp. has responded to an 
NRC Request For Proposal requiring 
the contractor to participate in a 
major team inspection unrelated to the 
turbine work at the same site. The es-
timated value of the contract is $75K. 

(ii) Guidance. An NRC contract would 
not normally be awarded to ABC Corp. 
because these factors create the poten-
tial for financial loyalty to the utility 
that may bias the technical judgment 
of the contractor. 

(d) Other considerations. (1) The fact 
that the NRC can identify and later 
avoid, eliminate, or neutralize any po-
tential organizational conflicts arising 
from the performance of a contract is 
not relevant to a determination of the 
existence of conflicts prior to the 
award of a contract. 

(2) It is not relevant that the con-
tractor has the professional reputation 
of being able to resist temptations 
which arise from organizational con-
flicts of interest, or that a follow-on 
procurement is not involved, or that a 
contract is awarded on a competitive 
or a sole source basis. 

2009.570–4 Representation. 

(a) The following procedures are de-
signed to assist the NRC contracting 
officer in determining whether situa-
tions or relationships exist which may 
constitute organizational conflicts of 
interest with respect to a particular of-
feror or contractor. The procedures 
apply to small purchases meeting the 

criteria stated in the following para-
graph (b) of this section. 

(b) The organizational conflicts of in-
terest representation provision at 
2052.209–71 must be included in solicita-
tions and contracts resulting from un-
solicited proposals. The contracting of-
ficer must also include this provision 
for task orders and contract modifica-
tions for new work for: 

(1) Evaluation services or activities; 
(2) Technical consulting and manage-

ment support services; 
(3) Research; and 
(4) Other contractual situations 

where special organizational conflicts 
of interest provisions are noted in the 
solicitation and would be included in 
the resulting contract. This represen-
tation requirement also applies to all 
modifications for additional effort 
under the contract except those issued 
under the ‘‘Changes’’ clause. Where, 
however, a statement of the type re-
quired by the organizational conflicts 
of interest representation provisions 
has previously been submitted with re-
gard to the contract being modified, 
only an updating of the statement is 
required. 

(c) The offeror may, because of ac-
tual or potential organizational con-
flicts of interest, propose to exclude 
specific kinds of work contained in a 
RFP unless the RFP specifically pro-
hibits the exclusion. Any such proposed 
exclusion by an offeror will be consid-
ered by the NRC in the evaluation of 
proposals. If the NRC considers the 
proposed excluded work to be an essen-
tial or integral part of the required 
work and its exclusion would be to the 
detriment of the competitive posture 
of the other offerors, the NRC shall re-
ject the proposal as unacceptable. 

(d) The offeror’s failure to execute 
the representation required by para-
graph (b) of this section with respect to 
an invitation for bids is considered to 
be a minor informality. The offeror 
will be permitted to correct the omis-
sion. 

2009.570–5 Contract clauses. 

(a) General contract clause. All con-
tracts and simplified acquisitions of 
the types set forth in 2009.570–4(b) must 
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include the clause entitled, ‘‘Con-
tractor Organizational Conflicts of In-
terest,’’ set forth in 2052.209–72. 

(b) Other special contract clauses. If it 
is determined from the nature of the 
proposed contract that an organiza-
tional conflict of interest exists, the 
contracting officer may determine that 
the conflict can be avoided, or, after 
obtaining a waiver in accordance with 
2009.570–9, neutralized through the use 
of an appropriate special contract 
clause. If appropriate, the offeror may 
negotiate the terms and conditions of 
these clauses, including the extent and 
time period of any restriction. These 
clauses include but are not limited to: 

(1) Hardware exclusion clauses which 
prohibit the acceptance of production 
contracts following a related non-pro-
duction contract previously performed 
by the contractor; 

(2) Software exclusion clauses; 
(3) Clauses which require the con-

tractor (and certain of its key per-
sonnel) to avoid certain organizational 
conflicts of interest; and 

(4) Clauses which provide for protec-
tion of confidential data and guard 
against its unauthorized use. 

2009.570–6 Evaluation, findings, and 
contract award. 

The contracting officer shall evalu-
ate all relevant facts submitted by an 
offeror and other relevant information. 
After evaluating this information 
against the criteria of 2009.570–3, the 
contracting officer shall make a find-
ing of whether organizational conflicts 
of interest exist with respect to a par-
ticular offeror. If it has been deter-
mined that real or potential conflicts 
of interest exist, the contracting offi-
cer shall: 

(a) Disqualify the offeror from award; 
(b) Avoid or eliminate such conflicts 

by appropriate measures; or 
(c) Award the contract under the 

waiver provision of 2009.570–9. 

2009.570–7 Conflicts identified after 
award. 

If potential organizational conflicts 
of interest are identified after award 
with respect to a particular contractor 
and the contracting officer determines 
that conflicts do exist and that it 
would not be in the best interest of the 

Government to terminate the contract, 
as provided in the clauses required by 
2009.570–5, the contracting officer shall 
take every reasonable action to avoid, 
eliminate, or, after obtaining a waiver 
in accordance with 2009.570–9, neu-
tralize the effects of the identified con-
flict. 

2009.570–8 Subcontracts. 
The contracting officer shall require 

offerors and contractors to submit a 
representation statement from all sub-
contractors (other than a supply sub-
contractor) and consultants performing 
services in excess of $10,000 in accord-
ance with 2009.570–4(b). The contracting 
officer shall require the contractor to 
include contract clauses in accordance 
with 2009.570–5 in consultant agree-
ments or subcontracts involving per-
formance of work under a prime con-
tract. 

2009.570–9 Waiver. 
(a) The contracting officer deter-

mines the need to seek a waiver for 
specific contract awards with the ad-
vice and concurrence of the program 
office director and legal counsel. Upon 
the recommendation of the Senior Pro-
curement Executive, and after con-
sultation with legal counsel, the Exec-
utive Director for Operations may 
waive the policy in specific cases if he 
determines that it is in the best inter-
est of the United States to do so. 

(b) Waiver action is strictly limited 
to those situations in which: 

(1) The work to be performed under 
contract is vital to the NRC program; 

(2) The work cannot be satisfactorily 
performed except by a contractor 
whose interests give rise to a question 
of conflict of interest. 

(3) Contractual and/or technical re-
view and surveillance methods can be 
employed by the NRC to neutralize the 
conflict. 

(c) The justification and approval 
documents for any waivers must be 
placed in the NRC Public Document 
Room. 

2009.570–10 Remedies. 
In addition to other remedies per-

mitted by law or contract for a breach 
of the restrictions in this subpart or 
for any intentional misrepresentation 
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