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9.5 for organizational conflicts of interest) 
(or apparent conflict of interest) for the or-
ganization or any of its staff, and that the 
contractor, subcontractor, employee, or con-
sultant has disclosed all such relevant infor-
mation if such a conflict of interest appears 
to exist to a reasonable person with knowl-
edge of the relevant facts (or if such a person 
would question the impartiality of the con-
tractor, subcontractor, employee, or consult-
ant). Conflicts may arise in the following sit-
uations: 

(i) Unequal access to information—A poten-
tial contractor, subcontractor, employee, or 
consultant has access to non-public informa-
tion through its performance on a govern-
ment contract. 

(ii) Biased ground rules—A potential con-
tractor, subcontractor, employee, or consult-
ant has worked, in one government contract, 
or program, on the basic structure or ground 
rules of another government contract. 

(iii) Impaired objectivity—A potential con-
tractor, subcontractor, employee, or consult-
ant, or member of their immediate family 
(spouse, parent, or child) has financial or 
other interests that would impair, or give 
the appearance of impairing, impartial judg-
ment in the evaluation of government pro-
grams, in offering advice or recommenda-
tions to the government, or in providing 
technical assistance or other services to re-
cipients of Federal funds as part of its con-
tractual responsibility. ‘‘Impaired objec-
tivity’’ includes but is not limited to the fol-
lowing situations that would cause a reason-
able person with knowledge of the relevant 
facts to question a person’s objectivity: 

(A) Financial interests or reasonably fore-
seeable financial interests in or in connec-
tion with products, property, or services that 
may be purchased by an educational agency, 
a person, organization, or institution in the 
course of implementing any program admin-
istered by the Department; 

(B) Significant connections to teaching 
methodologies that might require or encour-
age the use of specific products, property, or 
services; or 

(C) Significant identification with peda-
gogical or philosophical viewpoints that 
might require or encourage the use of a spe-
cific curriculum, specific products, property, 
or services. 

(2) Offerors must provide the disclosure de-
scribed above on any actual or potential con-
flict (or apparent conflict of interest) of in-
terest regardless of their opinion that such a 
conflict or potential conflict (or apparent 
conflict of interest) would not impair their 
objectivity. 

(3) In a case in which an actual or poten-
tial conflict (or apparent conflict of interest) 
is disclosed, the Department will take appro-
priate actions to eliminate or address the ac-
tual or potential conflict (or apparent con-
flict of interest), including but not limited 

to mitigating or neutralizing the conflict, 
when appropriate, through such means as en-
suring a balance of views, disclosure with the 
appropriate disclaimers, or by restricting or 
modifying the work to be performed to avoid 
or reduce the conflict. In this clause, the 
term ‘‘potential conflict’’ means reasonably 
foreseeable conflict of interest. 

(b) The contractor, subcontractor, em-
ployee, or consultant agrees that if ‘‘im-
paired objectivity’’, or an actual or potential 
conflict of interest (or apparent conflict of 
interest) is discovered after the award is 
made, it will make a full disclosure in writ-
ing to the contracting officer. This disclo-
sure shall include a description of actions 
that the contractor has taken or proposes to 
take, after consultation with the contracting 
officer, to avoid, mitigate, or neutralize the 
actual or potential conflict (or apparent con-
flict of interest). 

(c) Remedies. The Government may termi-
nate this contract for convenience, in whole 
or in part, if it deems such termination nec-
essary to avoid the appearance of a conflict 
of interest. If the contractor was aware of a 
potential conflict of interest prior to award 
or discovered an actual or potential conflict 
(or apparent conflict of interest) after award 
and did not disclose or misrepresented rel-
evant information to the contracting officer, 
the Government may terminate the contract 
for default, or pursue such other remedies as 
may be permitted by law or this contract. 
These remedies include imprisonment for up 
to five years for violation of 18 U.S.C. 1001 
and fines of up to $5,000 for violation of 31 
U.S.C. 3802. Further remedies include suspen-
sion or debarment from contracting with the 
Federal government. The contractor may 
also be required to reimburse the Depart-
ment for costs the Department incurs arising 
from activities related to conflicts of inter-
est. An example of such costs would be those 
incurred in processing Freedom of Informa-
tion Act requests related to a conflict of in-
terest. 

(d) In cases where remedies short of termi-
nation have been applied, the contractor, 
subcontractor, employee, or consultant 
agrees to eliminate the organizational con-
flict of interest, or mitigate it to the satis-
faction of the contracting officer. 

(e) The contractor further agrees to insert 
in any subcontract or consultant agreement 
hereunder, provisions that conform substan-
tially to the language of this clause, includ-
ing specific mention of potential remedies 
and this paragraph (e). 

(End of clause) 

3452.215–70 Release of restricted data. 

As prescribed in 3415.209, insert the 
following provision in solicitations: 
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RELEASE OF RESTRICTED DATA (MAR 2011) 

(a) Offerors are hereby put on notice that 
regardless of their use of the legend set forth 
in FAR 52.215–1(e), Restriction on Disclosure 
and Use of Data, the Government may be re-
quired to release certain data contained in 
the proposal in response to a request for the 
data under the Freedom of Information Act 
(FOIA). The Government’s determination to 
withhold or disclose a record will be based 
upon the particular circumstance involving 
the data in question and whether the data 
may be exempted from disclosure under 
FOIA. In accordance with Executive Order 
12600 and to the extent permitted by law, the 
Government will notify the offeror before it 
releases restricted data. 

(b) By submitting a proposal or quotation 
in response to this solicitation: 

(1) The offeror acknowledges that the De-
partment may not be able to withhold or 
deny access to data requested pursuant to 
FOIA and that the Government’s FOIA offi-
cials shall make that determination; 

(2) The offeror agrees that the Government 
is not liable for disclosure if the Department 
has determined that disclosure is required by 
FOIA; 

(3) The offeror acknowledges that pro-
posals not resulting in a contract remain 
subject to FOIA; and 

(4) The offeror agrees that the Government 
is not liable for disclosure or use of un-
marked data and may use or disclose the 
data for any purpose, including the release of 
the information pursuant to requests under 
FOIA. 

(c) Offerors are cautioned that the Govern-
ment reserves the right to reject any pro-
posal submitted with: 

(1) A restrictive legend or statement dif-
fering in substance from the one required by 
the solicitation provision in FAR 52.215–1(e), 
Restriction on Disclosure and Use of Data, or 

(2) A statement taking exceptions to the 
terms of paragraphs (a) or (b) of this provi-
sion. 

(End of provision) 

3452.216–70 Additional cost principles. 
Insert the following clause in solici-

tations and contracts as prescribed in 
3416.307(b): 

ADDITIONAL COST PRINCIPLES (MAR 2011) 

(a) Bid and Proposal Costs. Bid and proposal 
costs are the immediate costs of preparing 
bids, proposals, and applications for poten-
tial Federal and non-Federal grants, con-
tracts, and other agreements, including the 
development of scientific, cost, and other 
data needed to support the bids, proposals, 
and applications. Bid and proposal costs of 
the current accounting period are allowable 

as indirect costs; bid and proposal costs of 
past accounting periods are unallowable as 
costs of the current period. However, if the 
organization’s established practice is to 
treat these costs by some other method, they 
may be accepted if they are found to be rea-
sonable and equitable. Bid and proposal costs 
do not include independent research and de-
velopment costs or pre-award costs. 

(b) Independent research and development 
costs. Independent research and development 
is research and development that is not 
sponsored by Federal and non-Federal 
grants, contracts, or other agreements. Inde-
pendent research and development shall be 
allocated its proportionate share of indirect 
costs on the same basis as the allocations of 
indirect costs of sponsored research and de-
velopment. The costs of independent re-
search and development, including its pro-
portionate share of indirect costs, are unal-
lowable. 

(End of clause) 

3452.216–71 Award-Term. 
As prescribed in 3416.470, insert a 

clause substantially the same as the 
following in all solicitations and con-
tracts where an award-term arrange-
ment is anticipated: 

AWARD–TERM (MAR 2011) 

(a) The initial [insert initial contract 
term] contract term or ordering period may 
be extended or reduced on the basis of con-
tractor performance, resulting in a contract 
term or an ordering period lasting at least 
[insert minimum contract term] years from 
the date of contract award, to a maximum of 
[insert maximum contract term] years after 
the date of contract award. 

(b) The contractor’s performance will be 
measured against stated standards by the 
performance monitors, who will report their 
findings to the Award Term Determining Of-
ficial (or Board). 

(c) Bilateral changes may be made to the 
award-term plan at any time. If agreement 
cannot be made within 60 days, the Govern-
ment reserves the right to make unilateral 
changes prior to the start of an award-term 
period. 

(d) The contractor will submit a brief writ-
ten self-evaluation of its performance within 
X days after the end of the evaluation pe-
riod. The self-evaluation report shall not ex-
ceed seven pages, and it may be considered in 
the Award Term Review Board’s (ATRB’s) 
(or Term Determining Official’s) evaluation 
of the contractor’s performance during this 
period. 

(e) The contract term or ordering period 
may be unilaterally modified to reflect the 
ATRB’s decision. If the contract term or or-
dering period has one year remaining, the 
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