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Department of Education 3452.216–71 

RELEASE OF RESTRICTED DATA (MAR 2011) 

(a) Offerors are hereby put on notice that 
regardless of their use of the legend set forth 
in FAR 52.215–1(e), Restriction on Disclosure 
and Use of Data, the Government may be re-
quired to release certain data contained in 
the proposal in response to a request for the 
data under the Freedom of Information Act 
(FOIA). The Government’s determination to 
withhold or disclose a record will be based 
upon the particular circumstance involving 
the data in question and whether the data 
may be exempted from disclosure under 
FOIA. In accordance with Executive Order 
12600 and to the extent permitted by law, the 
Government will notify the offeror before it 
releases restricted data. 

(b) By submitting a proposal or quotation 
in response to this solicitation: 

(1) The offeror acknowledges that the De-
partment may not be able to withhold or 
deny access to data requested pursuant to 
FOIA and that the Government’s FOIA offi-
cials shall make that determination; 

(2) The offeror agrees that the Government 
is not liable for disclosure if the Department 
has determined that disclosure is required by 
FOIA; 

(3) The offeror acknowledges that pro-
posals not resulting in a contract remain 
subject to FOIA; and 

(4) The offeror agrees that the Government 
is not liable for disclosure or use of un-
marked data and may use or disclose the 
data for any purpose, including the release of 
the information pursuant to requests under 
FOIA. 

(c) Offerors are cautioned that the Govern-
ment reserves the right to reject any pro-
posal submitted with: 

(1) A restrictive legend or statement dif-
fering in substance from the one required by 
the solicitation provision in FAR 52.215–1(e), 
Restriction on Disclosure and Use of Data, or 

(2) A statement taking exceptions to the 
terms of paragraphs (a) or (b) of this provi-
sion. 

(End of provision) 

3452.216–70 Additional cost principles. 
Insert the following clause in solici-

tations and contracts as prescribed in 
3416.307(b): 

ADDITIONAL COST PRINCIPLES (MAR 2011) 

(a) Bid and Proposal Costs. Bid and proposal 
costs are the immediate costs of preparing 
bids, proposals, and applications for poten-
tial Federal and non-Federal grants, con-
tracts, and other agreements, including the 
development of scientific, cost, and other 
data needed to support the bids, proposals, 
and applications. Bid and proposal costs of 
the current accounting period are allowable 

as indirect costs; bid and proposal costs of 
past accounting periods are unallowable as 
costs of the current period. However, if the 
organization’s established practice is to 
treat these costs by some other method, they 
may be accepted if they are found to be rea-
sonable and equitable. Bid and proposal costs 
do not include independent research and de-
velopment costs or pre-award costs. 

(b) Independent research and development 
costs. Independent research and development 
is research and development that is not 
sponsored by Federal and non-Federal 
grants, contracts, or other agreements. Inde-
pendent research and development shall be 
allocated its proportionate share of indirect 
costs on the same basis as the allocations of 
indirect costs of sponsored research and de-
velopment. The costs of independent re-
search and development, including its pro-
portionate share of indirect costs, are unal-
lowable. 

(End of clause) 

3452.216–71 Award-Term. 
As prescribed in 3416.470, insert a 

clause substantially the same as the 
following in all solicitations and con-
tracts where an award-term arrange-
ment is anticipated: 

AWARD–TERM (MAR 2011) 

(a) The initial [insert initial contract 
term] contract term or ordering period may 
be extended or reduced on the basis of con-
tractor performance, resulting in a contract 
term or an ordering period lasting at least 
[insert minimum contract term] years from 
the date of contract award, to a maximum of 
[insert maximum contract term] years after 
the date of contract award. 

(b) The contractor’s performance will be 
measured against stated standards by the 
performance monitors, who will report their 
findings to the Award Term Determining Of-
ficial (or Board). 

(c) Bilateral changes may be made to the 
award-term plan at any time. If agreement 
cannot be made within 60 days, the Govern-
ment reserves the right to make unilateral 
changes prior to the start of an award-term 
period. 

(d) The contractor will submit a brief writ-
ten self-evaluation of its performance within 
X days after the end of the evaluation pe-
riod. The self-evaluation report shall not ex-
ceed seven pages, and it may be considered in 
the Award Term Review Board’s (ATRB’s) 
(or Term Determining Official’s) evaluation 
of the contractor’s performance during this 
period. 

(e) The contract term or ordering period 
may be unilaterally modified to reflect the 
ATRB’s decision. If the contract term or or-
dering period has one year remaining, the 
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operation of the contract award-term feature 
will cease and the contract term or ordering 
period will not extend beyond the maximum 
term stated in the contract. 

(f) Award terms that have not begun may 
be cancelled (rather than terminated), 
should the need for the items or services no 
longer exists. No equitable adjustments to 
the contract price are applicable, as this is 
not the same procedure as a termination for 
convenience. 

(g) The decisions made by the ATRB or 
Term Determining Official may be made uni-
laterally. Alternate Dispute Resolution pro-
cedures shall be utilized when appropriate. 

(End of clause) 

3452.224–70 Release of information 
under the Freedom of Information 
Act. 

As prescribed in 3424.203, insert the 
following clause in solicitations and 
contracts. 

RELEASE OF INFORMATION UNDER THE 
FREEDOM OF INFORMATION ACT (MAR 2011) 

By entering into a contract with the De-
partment of Education, the contractor, with-
out regard to proprietary markings, ap-
proves the release of the entire contract and 
all related modifications and task orders in-
cluding, but not limited to: 

(1) Unit prices, including labor rates; 
(2) Statements of Work/Performance Work 

Statements generated by the contractor; 
(3) Performance requirements, including 

incentives, performance standards, quality 
levels, and service level agreements; 

(4) Reports, deliverables, and work prod-
ucts delivered in performance of the contract 
(including quality of service, performance 
against requirements/standards/service level 
agreements); 

(5) Any and all information, data, software, 
and related documentation first provided 
under the contract; 

(6) Proposals or portions of proposals in-
corporated by reference; and 

(7) Other terms and conditions. 

(End of clause) 

3452.224–71 Notice about research ac-
tivities involving human subjects. 

As prescribed in 3424.170, insert the 
following provision in any solicitation 
where a resultant contract will in-
clude, or is likely to include, research 
activities involving human subjects 
covered under 34 CFR part 97: 

NOTICE ABOUT RESEARCH ACTIVITIES 
INVOLVING HUMAN SUBJECTS (MAR 2011) 

(a) Applicable Regulations. In accordance 
with Department of Education regulations 
on the protection of human subjects, title 34, 
Code of Federal Regulations, part 97 (‘‘the 
regulations’’), the contractor, any sub-
contractors, and any other entities engaged 
in covered (nonexempt) research activities 
are required to establish and maintain proce-
dures for the protection of human subjects. 

(b) Definitions. (1) The regulations define 
research as ‘‘a systematic investigation, in-
cluding research development, testing and 
evaluation, designed to develop or contribute 
to generalizable knowledge.’’ (34 CFR 
97.102(d)). If an activity follows a deliberate 
plan designed to develop or contribute to 
generalizable knowledge, it is research. Re-
search includes activities that meet this def-
inition, whether or not they are conducted 
under a program considered research for 
other purposes. For example, some dem-
onstration and service programs may include 
research activities. 

(2) The regulations define a human subject 
as a living individual about whom an investi-
gator (whether professional or student) con-
ducting research obtains data through inter-
vention or interaction with the individual, 
or obtains identifiable private information. 
(34 CFR 97.102(f)). The definition of a human 
subject is met if an activity involves obtain-
ing— 

(i) Information about a living person by— 
(A) Manipulating that person’s environ-

ment, as might occur when a new instruc-
tional technique is tested; or 

(B) Communicating or interacting with the 
individual, as occurs with surveys and inter-
views; or 

(ii) Private information about a living per-
son in such a way that the information can 
be linked to that individual (the identity of 
the subject is or may be readily determined 
by the investigator or associated with the in-
formation). Private information includes in-
formation about behavior that occurs in a 
context in which an individual can reason-
ably expect that no observation or recording 
is taking place, and information that has 
been provided for specific purposes by an in-
dividual and that an individual can reason-
ably expect will not be made public (for ex-
ample, a school health record). 

(c) Exemptions. The regulations provide ex-
emptions from coverage for activities in 
which the only involvement of human sub-
jects will be in one or more of the categories 
set forth in 34 CFR 97.101(b)(1)–(6). However, 
if the research subjects are children, the ex-
emption at 34 CFR 97.101(b)(2) (i.e., research 
involving the use of educational tests, sur-
vey procedures, interview procedures or ob-
servation of public behavior) is modified by 
34 CFR 97.401(b), as explained in paragraph 
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