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or in other authorized acquisition regu-
latory or management systems), 
whichever amount is greater, provided 
that delivery can be obtained in a 
timely fashion without the use of the 
priority rating. 

§ 33.38 Limitations on placing rated 
orders. 

(a) General limitations. (1) A person 
may not place a DO- or DX-rated order 
unless entitled to do so under this part. 

(2) Rated orders may not be used to 
obtain: 

(i) Delivery or performance on a date 
earlier than needed; 

(ii) A greater quantity of the item or 
services than needed, except to obtain 
a minimum procurable quantity. Sepa-
rate rated orders may not be placed 
solely for the purpose of obtaining min-
imum procurable quantities on each 
order; 

(iii) Items or services in advance of 
the receipt of a rated order, except as 
specifically authorized by the Depart-
ment of Transportation (see § 33.41(c) 
for information on obtaining author-
ization for a priority rating in advance 
of a rated order); 

(iv) Items that are not needed to fill 
a rated order, except as specifically au-
thorized by the Department of Trans-
portation, or as otherwise permitted by 
this part; 

(v) Any of the following items unless 
specific priority rating authority has 
been obtained from the Department of 
Transportation, a Delegate Agency, or 
the Department of Commerce, as ap-
propriate: 

(A) Items for plant improvement, ex-
pansion, or construction, unless they 
will be physically incorporated into a 
construction project covered by a rated 
order; and 

(B) Production or construction equip-
ment or items to be used for the manu-
facture of production equipment (For 
information on requesting priority rat-
ing authority, see § 33.41); or 

(vi) Any items related to the develop-
ment of chemical or biological warfare 
capabilities or the production of chem-
ical or biological weapons, unless such 
development or production has been 
authorized by the President or the Sec-
retary of Defense. 

(b) Jurisdictional limitations. (1) Unless 
authorized by the resource agency with 
jurisdiction, the provisions of this part 
are not applicable to the following re-
sources: 

(i) Food resources, food resource fa-
cilities, livestock resources, veterinary 
resources, plant health resources, and 
the domestic distribution of farm 
equipment and commercial fertilizer 
(Resource agency with jurisdiction— 
Department of Agriculture); 

(ii) All forms of energy (Resource 
agency with jurisdiction—Department 
of Energy); 

(iii) Health resources (Resource agen-
cy with jurisdiction—Department of 
Health and Human Services); 

(iv) Water resources (Resource agen-
cy with jurisdiction—Department of 
Defense/U.S. Army Corps of Engineers); 
and 

(v) All materials, services, and facili-
ties, including construction materials 
the authority for which has not been 
delegated to other agencies under Ex-
ecutive Order 13603. (Resource Agency 
with jurisdiction—Department of Com-
merce); 

(vi) Communications services (Re-
source agency with jurisdiction—Na-
tional Communications System under 
Executive Order 12472 of April 3, 1984). 

(2) [Reserved] 

Subpart D—Special Priorities 
Assistance 

§ 33.40 General provisions. 
(a) TPAS is designed to be largely 

self-executing. However, from time-to- 
time production or delivery problems 
will arise. In this event, a person 
should immediately contact DOT’s De-
fense Production Act Activities Coordi-
nator, Office of Intelligence, Security, 
and Emergency Response, 1200 New 
Jersey Avenue SE., Washington, DC 
20590, for guidance or assistance. If the 
problem(s) cannot otherwise be re-
solved, special priorities assistance 
should be sought from the Department 
of Transportation through the Direc-
tor, Office of Intelligence, Security, 
and Emergency Response, 1200 New 
Jersey Avenue SE., Washington, DC 
20590. If the Department of Transpor-
tation is unable to resolve the problem 
or to authorize the use of a priority 
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rating and believes additional assist-
ance is warranted, the Department of 
Transportation may forward the re-
quest to another resource agency, as 
appropriate, for action. Special prior-
ities assistance is a service provided to 
alleviate problems that do arise. 

(b) Special priorities assistance is 
available for any reason consistent 
with this part. Generally, special prior-
ities assistance is provided to expedite 
deliveries, resolve delivery conflicts, 
place rated orders, locate suppliers, or 
to verify information supplied by cus-
tomers and vendors. Special priorities 
assistance may also be used to request 
rating authority for items that are not 
normally eligible for priority treat-
ment. 

(c) A request for special priorities as-
sistance or priority rating authority 
must be submitted on Form OST F 1254 
(OMB control number to be inserted in 
the subsequent final rule) to the De-
fense Production Act Activities Coordi-
nator, Office of Intelligence, Security, 
and Emergency Response, 1200 New 
Jersey Avenue SE., Washington, DC 
20590. Form OST F 1254 may be ob-
tained from the Department of Trans-
portation or a Delegate Agency. A sam-
ple Form OST F 1254 is attached at Ap-
pendix I to this part. 

§ 33.41 Requests for priority rating au-
thority. 

(a) If a rated order is likely to be de-
layed because a person is unable to ob-
tain items or services not normally 
rated under this part, the person may 
request the authority to use a priority 
rating in ordering the needed items or 
services. 

(b) Rating authority for production or 
construction equipment. (1) A request for 
priority rating authority for produc-
tion or construction equipment must 
be submitted to the U.S. Department of 
Commerce on FORM BIS–999. (See 15 
CFR 700.51). 

(2) When the use of a priority rating 
is authorized for the procurement of 
production or construction equipment, 
a rated order may be used either to 
purchase or to lease such equipment. 
However, in the latter case, the equip-
ment may be leased only from a person 
engaged in the business of leasing such 

equipment or from a person willing to 
lease rather than sell. 

(c) Rating authority in advance of a 
rated prime contract. (1) In certain cases 
and upon specific request, the Depart-
ment of Transportation, in order to 
promote the national defense, may au-
thorize a person to place a priority rat-
ing on an order to a supplier in advance 
of the issuance of a rated prime con-
tract. In these instances, the person re-
questing advance rating authority 
must obtain sponsorship of the request 
from the Department of Transpor-
tation or the appropriate Delegate 
Agency. The person shall also assume 
any business risk associated with the 
placing of rated orders if these orders 
have to be cancelled in the event the 
rated prime contract is not issued. 

(2) The person must state the fol-
lowing in the request: 

It is understood that the authoriza-
tion of a priority rating in advance of 
our receiving a rated prime contract 
from the Department of Transpor-
tation and our use of that priority rat-
ing with our suppliers in no way com-
mits the Department of Transportation 
or any other government agency to 
enter into a contract or order or to ex-
pend funds. Further, we understand 
that the Federal Government shall not 
be liable for any cancellation charges, 
termination costs, or other damages 
that may accrue if a rated prime con-
tract is not eventually placed and, as a 
result, we must subsequently cancel or-
ders placed with the use of the priority 
rating authorized as a result of this re-
quest. 

(3) In reviewing requests for rating 
authority in advance of a rated prime 
contract, the Department of Transpor-
tation will consider, among other 
things, the following criteria: 

(i) The probability that the prime 
contract will be awarded; 

(ii) The impact of the resulting rated 
orders on suppliers and on other au-
thorized programs; 

(iii) Whether the contractor is the 
sole source; 

(iv) Whether the item being produced 
has a long lead time; and 

(v) The time period for which the rat-
ing is being requested. 

(4) The Department of Transpor-
tation may require periodic reports on 
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