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substantially justified or special cir-
cumstances make the award sought un-
just. The burden of proof that an award
should not be made to an eligible appli-
cant is on the Department where it has
initiated the proceeding. No presump-
tion arises that the Department’s posi-
tion was not substantially justified
simply because the Department did not
prevail. Whether or not the position of
the Department was substantially jus-
tified shall be determined on the basis
of the administrative record, as a
whole, in the adversary adjudication
for which fees and other expenses are
sought. The ‘‘position of the Depart-
ment’”’ means, in addition to the posi-
tion taken by the agency in the adver-
sary adjudication, the action or failure
to act by the Department upon which
the adversary adjudication may be
based.

(b) In the context of a Departmental
proceeding to enforce a party’s compli-
ance with a statutory or regulatory re-
quirement, if the demand by the De-
partment is substantially in excess of
the amount awarded to the government
pursuant to the decision of the adju-
dicative officer and is unreasonable
when compared with such decision,
under the facts and circumstances of
the case, the adjudicative officer shall
award to an eligible applicant party
the fees and expenses related to defend-
ing against the excessive demand, un-
less the applicant party has committed
a willful violation of law or otherwise
acted in bad faith, or special cir-
cumstances make an award unjust.
Fees and expenses awarded under this
paragraph shall be paid only as a con-
sequence of appropriations provided in
advance. As used in this section, ‘‘de-
mand’”’ means the express demand of
the Department which led to the adver-
sary adjudication, but does not include
a recitation by the Department of the
maximum statutory penalty

(i) In the administrative complaint,
or

(ii) Elsewhere when accompanied by
an express demand for a lesser amount.

(c) The decision of the Department
on the application for fees and other
expenses shall be the final administra-
tive decision under this section.
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(d) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding.

[62 FR 19234, Apr. 21, 1997]

§6.11 Allowable fees and expenses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents or expert witnesses.

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $125.00 per hour. This amount
shall include all other expenses in-
curred by the attorney or agent in con-
nection with the case. No award to
compensate an expert witness may ex-
ceed the highest market rate at which
the Department pays expert witnesses,
or $24.09 per hour, whichever is less.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(e) Fees may be awarded only for
work performed after designation of a
proceeding.

[48 FR 1070, Jan. 10, 1983, as amended at 62
FR 19234, Apr. 21, 1997]
§6.13 Delegations of authority.

The Secretary of Transportation del-
egates to the head of each operating



§6.17

administration of this Department the
authority to take final action, other
than rulemaking, on matters per-
taining to the Act in actions that re-
quire section 554 proceedings. The head
of each operating administration may
redelegate this authority.

Subpart B—Information Required
from Applicants

§6.17 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of an agency or agencies in the
proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual, the ap-
plication shall also state that it did
not have more than 500 employees at
the time the proceeding was initiated,
giving the number of employees of the
applicant and describing briefly the
type and purpose of its organization or
business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $1 million (if an
individual) or $56 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 114j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes this agency to consider in deter-
mining whether and in what amount an
award should be made.
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(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(f) If the applicant is a partnership,
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the application shall
state that it did not have more than 500
employees at the time the proceeding
was initiated, giving the number of its
employees and describing briefly the
type and purpose of its organization or
business.

§6.19 Net worth exhibit.

(a) Bach applicant except a qualified
tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in this part) when
the proceeding was designated. If any
individual, corporation, or other entity
directly or indirectly controls or owns
a majority of the voting shares or
other interest of the applicant, or if
the applicant directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit
must include a showing of the net
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to
the applicant that provides full disclo-
sure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in
this subpart. The administrative law
judge may require an applicant to file
additional information to determine
its eligibility for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period prior to the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.
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