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Pipeline and Hazardous Materials Safety Admin., DOT § 109.17 

the agent is not properly qualified to 
perform a function that is essential to 
the agent’s exercise of authority under 
this part or when safety might other-
wise be compromised by the agent’s 
performance of such a function. 

§ 109.13 Closing packages and safe re-
sumption of transportation. 

(a) No imminent hazard found. If, after 
an agent exercises an authority under 
§ 109.5, the agent finds that no immi-
nent hazard exists, and the package 
otherwise conforms to applicable re-
quirements in subchapter C of this 
chapter, the agent will: 

(1) Assist in preparing the package 
for safe and prompt transportation, 
when practicable, by reclosing the 
package in accordance with the pack-
aging manufacturer’s closure instruc-
tions or other appropriate closure 
method; 

(2) Mark and certify the reclosed 
package to indicate that it was opened 
and reclosed in accordance with this 
part; 

(3) Return the package to the person 
from whom the agent obtained it, as 
soon as practicable; and 

(4) For a package containing a per-
ishable hazardous material, assist in 
resuming the safe and expeditious 
transportation of the package as soon 
as practicable after determining that 
the package presents no imminent haz-
ard. 

(b) Imminent hazard found. If an im-
minent hazard is found to exist after 
an agent exercises an authority under 
§ 109.5, the Administrator or his/her 
designee may issue an out-of-service 
order prohibiting the movement of the 
package until the package has been 
brought into compliance with sub-
chapter C of this chapter. Upon receipt 
of the out-of-service order, the person 
in possession of, or responsible for, the 
package must remove the package 
from transportation until it is brought 
into compliance. 

(c) Package does not contain hazardous 
material. If, after an agent exercises an 
authority under § 109.5, the agent finds 
that a package does not contain a haz-
ardous material, the agent shall se-
curely close the package, mark and 
certify the reclosed package to indi-
cate that it was opened and reclosed, 

and return the package to transpor-
tation. 

(d) Non-compliant package. If, after an 
agent exercises an authority under 
§ 109.5, the agent finds that a package 
contains hazardous material and does 
not conform to requirements in sub-
chapter C of this chapter, but does not 
present an imminent hazard, the agent 
will return the package to the person 
in possession of the package at the 
time the non-compliance is discovered 
for appropriate corrective action. A 
non-compliant package may not con-
tinue in transportation until all identi-
fied non-compliance issues are re-
solved. 

§ 109.15 Termination. 
When the facts disclosed by an inves-

tigation indicate that further action is 
not warranted under this Part at the 
time, the Administrator will close the 
investigation without prejudice to fur-
ther investigation and notify the per-
son being investigated of the decision. 
Nothing herein precludes civil enforce-
ment action at a later time related to 
the findings of the investigation. 

§ 109.16 Notification of enforcement 
measures. 

In addition to complying with the no-
tification requirements in § 109.7 of this 
part, an agent, after exercising an au-
thority under this Subpart, will imme-
diately take reasonable measures to 
notify the offeror and the person in 
possession of the package, providing 
the reason for the action being taken, 
the results of any preliminary inves-
tigation including apparent violations 
of subchapter C of this chapter, and 
any further action that may be war-
ranted. 

[78 FR 60763, Oct. 2, 2013] 

EFFECTIVE DATE NOTE: At 78 FR 60763, Oct. 
2, 2013, § 109.16 was added, effective Nov. 1, 
2013. 

Subpart C—Emergency Orders 

§ 109.17 Emergency Orders. 
(a) Determination of imminent hazard. 

When an Administrator determines 
that a violation of a provision of the 
Federal hazardous material transpor-
tation law, or a regulation or order 
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prescribed under that law, or an unsafe 
condition or practice, constitutes or is 
causing an imminent hazard, as defined 
in § 109.1, the Administrator may issue 
or impose emergency restrictions, pro-
hibitions, recalls, or out-of-service or-
ders, without advance notice or an op-
portunity for a hearing. The basis for 
any action taken under this section 
shall be set forth in writing which 
must— 

(1) Describe the violation, condition, 
or practice that constitutes or is caus-
ing the imminent hazard; 

(2) Set forth the terms and conditions 
of the emergency order; 

(3) Be limited to the extent necessary 
to abate the imminent hazard; and, 

(4) Advise the recipient that, within 
20 calendar days of the date the order 
is issued, recipient may request review; 
and that any request for a formal hear-
ing in accordance with 5 U.S.C. 554 
must set forth the material facts in 
dispute giving rise to the request for a 
hearing; and 

(5) Set forth the filing and service re-
quirements contained in § 109.19(f), in-
cluding the address of DOT Docket Op-
erations and of all persons to be served 
with the petition for review. 

(b) Out-of-service order. An out-of- 
service order is issued to prohibit the 
movement of an aircraft, vessel, motor 
vehicle, train, railcar, locomotive, 
transport unit, transport vehicle, or 
other vehicle, or a freight container, 
portable tank, or other package until 
specified conditions of the out-of-serv-
ice order have been met. 

(1) Upon receipt of an out-of-service 
order, the person in possession of, or 
responsible for, the package must re-
move the package from transportation 
until it is brought into compliance 
with the out-of-service order. 

(2) A package subject to an out-of- 
service order may be moved from the 
place where it was found to present an 
imminent hazard to the nearest loca-
tion where the package can be brought 
into compliance, provided that the 
agent who issued the out-of-service 
order is notified before the move. 

(3) The recipient of the out-of-service 
order must notify the operating admin-
istration that issued the order when 
the package is brought into compli-
ance. 

(4) Upon receipt of an out-of-service 
order, a recipient may appeal the deci-
sion of the agent issuing the order to 
PHMSA’s Chief Safety Officer. A peti-
tion for review of an out-of-service 
order must meet the requirements of 
§ 109.19. 

(c) Recalls. PHMSA’s Associate Ad-
ministrator, Office of Hazardous Mate-
rials Safety, may issue an emergency 
order mandating the immediate recall 
of any packaging, packaging compo-
nent, or container certified, rep-
resented, marked, or sold as qualified 
for use in the transportation of haz-
ardous materials in commerce when 
the continued use of such item would 
constitute an imminent hazard. All pe-
titions for review of such an emergency 
order will be governed by the proce-
dures set forth at § 109.19. 

§ 109.19 Petitions for review of emer-
gency orders. 

(a) Petitions for review. A petition for 
review must— 

(1) Be in writing; 
(2) State with particularity each part 

of the emergency order that is sought 
to be amended or rescinded and include 
all information, evidence and argu-
ments in support thereof; 

(3) State whether a formal hearing in 
accordance with 5 U.S.C. 554 is re-
quested, and, if so, the material facts 
in dispute giving rise to the request for 
a hearing; and, 

(4) Be filed and served in accordance 
with § 109.19(f). 

(b) Response to the petition for review. 
An attorney designated by the Office of 
Chief Counsel of the operating adminis-
tration issuing the emergency order 
may file and serve, in accordance with 
§ 109.19(f), a response, including appro-
priate pleadings, within five calendar 
days of receipt of the petition by the 
Chief Counsel of the operating adminis-
tration issuing the emergency order. 

(c) Chief Safety Officer Responsibilities. 
(1) Hearing requested. Upon receipt of 

a petition for review of an emergency 
order that includes a formal hearing 
request and states material facts in 
dispute, the Chief Safety Officer shall 
immediately assign the petition to the 
Office of Hearings. Unless the Chief 
Safety Officer issues an order stating 
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