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maintenance of the control tempera-
ture inside the transport vehicle, 
freight container, or motor vehicle. 
The written procedures must include 
instructions for the vehicle operator on 
actions to take if the inside tempera-
ture exceeds the control temperature 
and approaches or reaches the emer-
gency temperature for the material. In 
addition, the written temperature-con-
trol procedures must identify enroute 
points where the consumable refrig-
erant may be procured, or where re-
pairs to, or replacement of, the me-
chanical refrigeration unit may be ac-
complished. 

(E) The vehicle operator shall main-
tain the written temperature-control 
procedures, and the written record of 
temperature measurements specified in 
paragraph (f)(3)(i)(C) of this section, if 
applicable, in the same manner as spec-
ified in § 177.817 of this subchapter for 
shipping papers. 

(F) If the control temperature is 
maintained by use of a consumable re-
frigerant (e.g., dry ice or liquid nitro-
gen), the quantity of consumable re-
frigerant must be sufficient to main-
tain the control temperature for twice 
the average transit time under normal 
conditions of transportation. 

(G) A material that has a control 
temperature of 40 °C (104 °F) or higher 
may be transported by common car-
rier. A material that has a control 
temperature below 40 °C (104 °F) must 
be transported by a private or contract 
carrier. 

(ii) For transportation by vessel, 
shipments are authorized in accordance 
with the control temperature require-
ments in 7.3.7 of the IMDG Code (IBR, 
see § 171.7 of this subchapter). 

(g) Packages which give off a flam-
mable gas or vapor, released from a 
material not otherwise subject to this 
subchapter, likely to create a flam-
mable mixture with air in a transport 
vehicle. 

(h) Packages containing materials 
(other than those classed as explosive) 
which will detonate in a fire. 

(1) For purposes of this paragraph, 
‘‘detonate’’ means an explosion in 
which the shock wave travels through 
the material at a speed greater than 
the speed of sound. 

(2) When tests are required to evalu-
ate the performance of a package under 
the provisions of this paragraph, the 
testing must be done or approved by 
one of the agencies specified in § 173.56. 

(i) Except for a package containing a 
lighter design sample that meets the 
requirements of § 173.308(b)(2), a pack-
age containing a lighter (see § 171.8 of 
this subchapter) containing a Division 
2.1 material, of a design that has not 
been examined and successfully tested 
by an authorized person under the cri-
teria specified in § 173.308(a)(4) or, a 
lighter design containing a Class 3 ma-
terial, that has not been approved by 
the Associate Administrator. 

(j) An organic peroxide of the ‘‘ke-
tone peroxide’’ category which con-
tains more than 9 percent available ox-
ygen as calculated using the equation 
in § 173.128(a)(4)(ii). The category, ke-
tone peroxide, includes, but is not lim-
ited to: 

Acetyl acetone peroxide 
Cyclohexanone peroxide(s) 
Diacetone alcohol peroxides 
Methylcyclohexanone peroxide(s) 
Methyl ethyl ketone peroxide(s) 
Methyl isobutyl ketone peroxide(s) 

(k) Notwithstanding any other provi-
sion of this subchapter, including sub-
part C of part 171 and 175.10(a)(2) of this 
subchapter, an oxygen generator 
(chemical) as cargo on a passenger-car-
rying aircraft. This prohibition does 
not apply to an oxygen generator for 
medical or personal use of a passenger 
that meets the requirements of 
§ 175.10(a)(7) of this subchapter. 

[Amdt. 173–224, 55 FR 52609, Dec. 21, 1990] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 173.21, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 173.22 Shipper’s responsibility. 
(a) Except as otherwise provided in 

this part, a person may offer a haz-
ardous material for transportation in a 
packaging or container required by 
this part only in accordance with the 
following: 

(1) The person shall class and de-
scribe the hazardous material in ac-
cordance with parts 172 and 173 of this 
subchapter, and 
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(2) The person shall determine that 
the packaging or container is an au-
thorized packaging, including part 173 
requirements, and that it has been 
manufactured, assembled, and marked 
in accordance with: 

(i) Section 173.7(a) and parts 173, 178, 
or 179 of this subchapter; 

(ii) A specification of the Department 
in effect at the date of manufacture of 
the packaging or container; 

(iii) National or international regula-
tions based on the UN Recommenda-
tions (IBR, see § 171.7 of this sub-
chapter), as authorized in § 173.24(d)(2); 

(iv) An approval issued under this 
subchapter; or 

(v) An exemption or special permit 
issued under subchapter A of this chap-
ter. 

(3) In making the determination 
under paragraph (a)(2) of this section, 
the person may accept: 

(i) Except for the marking on the 
bottom of a metal or plastic drum with 
a capacity over 100 L which has been 
reconditioned, remanufactured or oth-
erwise converted, the manufacturer’s 
certification, specification, approval, 
or exemption or special permit mark-
ing (see §§ 178.2 and 179.1 of this sub-
chapter); or 

(ii) With respect to cargo tanks pro-
vided by a carrier, the manufacturer’s 
identification plate or a written cer-
tification of specification or exemption 
or special permit provided by the car-
rier. 

(4)(i) For a DOT Specification or UN 
standard packaging subject to the re-
quirements of part 178 of this sub-
chapter, a person must perform all 
functions necessary to bring the pack-
age into compliance with parts 173 and 
178 of this subchapter, as identified by 
the packaging manufacturer or subse-
quent distributor (for example, apply-
ing closures consistent with the manu-
facturer’s closure instructions) in ac-
cordance with § 178.2 of this subchapter. 

(ii) For other than a bulk package or 
a cylinder, a person must retain a copy 
of the manufacturer’s notification, in-
cluding closure instructions (see 
§ 178.2(c) of this subchapter). For a bulk 
package or a cylinder, a person must 
retain a copy of the manufacturer’s no-
tification, including closure instruc-
tions (see § 178.2(c) of this subchapter), 

unless permanently embossed or print-
ed on the package. A copy of the manu-
facturer’s notification, including clo-
sure instructions (see § 178.2(c) of this 
subchapter), unless permanently em-
bossed or printed on the package when 
applicable, must be made available for 
inspection by a representative of the 
Department upon request for at least 
90 days once the package is offered to 
the initial carrier for transportation in 
commerce. Subsequent offerors of a 
filed and otherwise properly prepared 
unaltered package are not required to 
maintain manufacturer notification 
(including closure instructions). Subse-
quent offerors of a filled and otherwise 
properly prepared unaltered package 
are not required to maintain manufac-
turer notification (including closure 
instructions). 

(iii) When applicable, a person must 
retain a copy of any supporting docu-
mentation used to determine an equiv-
alent level of performance under the 
selective testing variation in 
§ 178.601(g)(1) of this subchapter. Such 
documentation is to be retained by the 
person certifying compliance with 
§ 178.601(g)(1) as specified in § 178.601(l). 

(b) No person may offer a motor car-
rier any hazardous material specified 
in 49 CFR 385.403 unless that motor car-
rier holds a safety permit issued by the 
Federal Motor Carrier Safety Adminis-
tration. 

(c) Prior to each shipment of fissile 
radioactive materials, and Type B or 
highway route controlled quantity 
packages of radioactive materials (see 
§ 173.403), the shipper shall notify the 
consignee of the dates of shipment and 
expected arrival. The shipper shall also 
notify each consignee of any special 
loading/unloading instructions prior to 
his first shipment. For any shipment of 
irradiated reactor fuel, the shipper 
shall provide physical protection in 
compliance with a plan established 
under: 

(1) Requirements prescribed by the 
U.S. Nuclear Regulatory Commission, 
or 

(2) Equivalent requirements approved 
by the Associate Administrator. 

[Amdt. 173–100, 42 FR 2689, Jan. 13, 1977] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 173.22, see the List of CFR 
Sections Affected, which appears in the 
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Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 173.22a Use of packagings authorized 
under special permits. 

(a) Except as provided in paragraph 
(b) of this section, no person may offer 
a hazardous material for transpor-
tation in a packaging the use of which 
is dependent upon an exemption or spe-
cial permit issued under subpart B of 
part 107 of this title, unless that person 
is the holder of or a party to the ex-
emption or special permit. 

(b) If an exemption or special permit 
authorizes the use of a packaging for 
the transportation of a hazardous ma-
terial by any person or class of persons 
other than or in addition to the holder 
of the exemption or special permit, 
that person or a member of that class 
of persons may use the packaging for 
the purposes authorized in the exemp-
tion or special permit subject to the 
terms specified therein. Copies of ex-
emptions and special permits may be 
obtained by accessing the Hazardous 
Materials Safety Web site at http:// 
www.phmsa.dot.gov/hazmat/regs/sp-a’’ or 
by writing to the Associate Adminis-
trator for Hazardous Materials Safety, 
U.S. Department of Transportation, 
East Building, 1200 New Jersey Avenue, 
SE., Washington, DC 20590–0001, Atten-
tion: Records Center. 

(c) When an exemption or special per-
mit issued to a person who offers a haz-
ardous material contains requirements 
that apply to a carrier of the hazardous 
material, the offeror shall furnish a 
copy of the current exemption or spe-
cial permit to the carrier before or at 
the time a shipment is tendered. 

[70 FR 73165, Dec. 9, 2005, as amended at 72 
FR 55692, Oct. 1, 2007; 76 FR 56315, Sept. 13, 
2011] 

§ 173.23 Previously authorized pack-
aging. 

(a) When the regulations specify a 
packaging with a specification mark-
ing prefix of ‘‘DOT,’’ a packaging 
marked prior to January 1, 1970, with 
the prefix of ‘‘ICC’’ may be used in its 
place if the packaging otherwise con-
forms to applicable specification re-
quirements. 

(b) [Reserved] 

(c) After July 2, 1982, a seamless alu-
minum cylinder manufactured in con-
formance with and for use under DOT 
special permit (SP) or exemption (E) 
6498, 7042, 8107, 8364 or 8422 may be con-
tinued in use if marked before or at the 
time of the next retest with either the 
specification identification ‘‘3AL’’ im-
mediately above the special permit or 
exemption number, or the DOT mark 
(e.g., DOT 3AL 1800) in proximity to 
the special permit or exemption mark-
ing. 

(d) Cylinders (spheres) manufactured 
and marked under DOT special permit 
(SP) or exemption (E) 6616 prior to Jan-
uary 1, 1983, may be continued in use if 
marked before or at the time of the 
next retest with the specification iden-
tification ‘‘4BA’’ near the special per-
mit or exemption marking. 

(e) After October 1, 1984, cylinders 
manufactured for use under special per-
mit (SP) or exemption (E) 6668 or 8404 
may be continued in use, and must be 
marked ‘‘DOT-4LXXXYY’’ (XXX to be 
replaced by the service pressure, YY to 
be replaced by the letters ‘‘AL’’, if ap-
plicable) in compliance with Specifica-
tion 4L (§ 178.57 of this subchapter) on 
or before January 1, 1986. The ‘‘DOT- 
4LXXXYY’’ must appear in proximity 
to other required special permit or ex-
emption markings. 

(f) An MC 331 cargo tank motor vehi-
cle must conform to structural integ-
rity requirements in § 178.337–3 or to 
corresponding requirements in effect at 
the time of manufacture. 

(g) A non-bulk packaging manufac-
tured, tested, marked, and certified on 
or before September 30, 1996, in accord-
ance with the applicable provisions of 
subparts L and M of part 178 of this 
subchapter in effect on September 30, 
1995, may be used as authorized by this 
subchapter if the packaging conforms 
to all requirements applicable at the 
time of manufacture. In addition, such 
a packaging may be reused as author-
ized by § 173.28 without a nominal 
thickness marking, if it conforms to 
the minimum thickness criteria pre-
scribed in § 173.28(b)(4). 

(h) A packaging that is permanently 
marked with a special permit number, 
‘‘DOT–SP’’ or ‘‘DOT–E,’’ for which the 
provisions of the special permit have 
been incorporated into this subchapter 
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