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(d) Any person who willfully and 
knowingly defaces, damages, removes, 
destroys any pipeline sign, right-of- 

way marker, or marine buoy required 

by 49 U.S.C. 60101 et seq. or 49 U.S.C. 

5101 et seq., or any regulation or order 

issued thereunder shall, upon convic-

tion, be subject for each offense to a 

fine of not more than $5,000, imprison-

ment for a term not to exceed 1 year, 

or both. 
(e) Any person who willfully and 

knowingly engages in excavation activ-

ity without first using an available 

one-call notification system to estab-

lish the location of underground facili-

ties in the excavation area; or without 

considering location information or 

markings established by a pipeline fa-

cility operator; and 
(1) Subsequently damages a pipeline 

facility resulting in death, serious bod-

ily harm, or property damage exceed-

ing $50,000; 
(2) Subsequently damages a pipeline 

facility and knows or has reason to 

know of the damage but fails to 

promptly report the damage to the op-

erator and to the appropriate authori-

ties; or 
(3) Subsequently damages a haz-

ardous liquid pipeline facility that re-

sults in the release of more than 50 bar-

rels of product; shall, upon conviction, 

be subject for each offense to a fine of 

not more than $5,000, imprisonment for 

a term not to exceed 5 years, or both. 
(f) No person shall be subject to 

criminal penalties under paragraph (a) 

of this section for violation of any reg-

ulation and the violation of any order 

issued under § 190.217, § 190.219 or 

§ 190.229 if both violations are based on 

the same act. 

[45 FR 20413, Mar. 27, 1980, as amended by 

Amdt. 190–2, 54 FR 32344, Aug. 7, 1989; Amdt. 

190–4, 56 FR 63770, Dec. 5, 1991; Amdt. 190–6, 61 

FR 18515, Apr. 26, 1996; 70 FR 11138, Mar. 8, 

2005] 

EFFECTIVE DATE NOTE: At 78 FR 58912, 

Sept. 25, 2013, § 190.229 was removed, effective 

Oct. 25, 2013. 

§ 190.231 Referral for prosecution. 
If an employee of the Pipeline and 

Hazardous Materials Safety Adminis-

tration becomes aware of any actual or 

possible activity subject to criminal 

penalties under § 190.229, the employee 

reports it to the Office of the Chief 
Counsel, Pipeline and Hazardous Mate-
rials Safety Administration, U.S. De-
partment of Transportation, Wash-
ington, DC 20590. The Chief Counsel re-
fers the report to OPS for investiga-
tion. Upon completion of the investiga-
tion and if appropriate, the Chief Coun-
sel refers the report to the Department 
of Justice for criminal prosecution of 
the offender. 

[Amdt. 190–6, 61 FR 18515, Apr. 26, 1996, as 

amended at 70 FR 11137, Mar. 8, 2005] 

EFFECTIVE DATE NOTE: At 78 FR 58912, 

Sept. 25, 2013, § 190.231 was removed, effective 

Oct. 25, 2013. 

SPECIFIC RELIEF 

§ 190.233 Corrective action orders. 
(a) Except as provided by paragraph 

(b) of this section, if the Associate Ad-
ministrator, OPS finds, after reason-
able notice and opportunity for hearing 
in accord with paragraph (c) of this 
section and § 190.211(a), a particular 

pipeline facility to be hazardous to life, 

property, or the environment, the As-

sociate Administrator, OPS shall issue 

an order pursuant to this section re-

quiring the owner or operator of the fa-

cility to take corrective action. Cor-

rective action may include suspended 

or restricted use of the facility, phys-

ical inspection, testing, repair, replace-

ment, or other appropriate action. 
(b) The Associate Administrator, 

OPS may waive the requirement for 

notice and opportunity for hearing 

under paragraph (a) of this section be-

fore issuing an order pursuant to this 

section when the Associate Adminis-

trator, OPS determines that the failure 

to do so would result in the likelihood 

of serious harm to life, property, or the 

environment. However, the Associate 

Administrator, OPS shall provide an 

opportunity for a hearing as soon as is 

practicable after the issuance of a com-

pliance order. The provisions of para-

graph (c)(2) of this section apply to an 

owner or operator’s decision to exercise 

its opportunity for a hearing. The pur-

pose of such a post-order hearing is for 

the Associate Administrator, OPS to 

determine whether a compliance order 

should remain in effect or be rescinded 

or suspended in accord with paragraph 

(g) of this section. 
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(c) Notice and hearing: 

(1) Written notice that OPS intends 

to issue an order under this section 

shall be served upon the owner or oper-

ator of an alleged hazardous facility in 

accordance with § 190.5. The notice 

shall allege the existence of a haz-

ardous facility and state the facts and 

circumstances supporting the issuance 

of a corrective action order. The notice 

shall also provide the owner or oper-

ator with the opportunity for a hearing 

and shall identify a time and location 

where a hearing may be held. 

(2) An owner or operator that elects 

to exercise its opportunity for a hear-

ing under this section must notify the 

Associate Administrator, OPS of that 

election in writing within 10 days of 

service of the notice provided under 

paragraph (c)(1) of this section, or 

under paragraph (b) of this section 

when applicable. The absence of such 

written notification waives an owner 

or operator’s opportunity for a hearing 

and allows the Associate Adminis-

trator, OPS to issue a corrective action 

order in accordance with paragraphs 

(d) through (h) of this section. 

(3) A hearing under this section shall 

be presided over by an attorney from 

the Office of Chief Counsel, Pipeline 

and Hazardous Materials Safety Ad-

ministration, acting as Presiding Offi-

cial, and conducted without strict ad-

herence to formal rules of evidence. 

The Presiding Official presents the al-

legations contained in the notice 

issued under this section. The owner or 

operator of the alleged hazardous facil-

ity may submit any relevant informa-

tion or materials, call witnesses, and 

present arguments on the issue of 

whether or not a corrective action 

order should be issued. 

(4) Within 48 hours after conclusion 

of a hearing under this section, the 

Presiding Official shall submit a rec-

ommendation to the Associate Admin-

istrator, OPS as to whether or not a 

corrective action order is required. 

Upon receipt of the recommendation, 

the Associate Administrator, OPS shall 

proceed in accordance with paragraphs 

(d) through (h) of this section. If the 

Associate Administrator, OPS finds the 

facility is or would be hazardous to 

life, property, or the environment, the 

Associate Administrator, OPS shall 

issue a corrective action order in ac-

cordance with this section. If the Asso-

ciate Administrator, OPS does not find 

the facility is or would be hazardous to 

life, property, or the environment, the 

Associate Administrator shall with-

draw the allegation of the existence of 

a hazardous facility contained in the 

notice, and promptly notify the owner 

or operator in writing by service as 

prescribed in § 190.5. 

(d) The Associate Administrator, 

OPS may find a pipeline facility to be 

hazardous under paragraph (a) of this 

section: 

(1) If under the facts and cir-

cumstances the Associate Adminis-

trator, OPS determines the particular 

facility is hazardous to life, property, 

or the environment; or 

(2) If the pipeline facility or a compo-

nent thereof has been constructed or 

operated with any equipment, mate-

rial, or technique which the Associate 

Administrator, OPS determines is haz-

ardous to life, property, or the environ-

ment, unless the operator involved 

demonstrates to the satisfaction of the 

Associate Administrator, OPS that, 

under the particular facts and cir-

cumstances involved, such equipment, 

material, or technique is not haz-

ardous. 

(e) In making a determination under 

paragraph (d) of this section, the Asso-

ciate Administrator, OPS shall con-

sider, if relevant: 

(1) The characteristics of the pipe 

and other equipment used in the pipe-

line facility involved, including its age, 

manufacturer, physical properties (in-

cluding its resistance to corrosion and 

deterioration), and the method of its 

manufacture, construction or assem-

bly; 

(2) The nature of the materials trans-

ported by such facility (including their 

corrosive and deteriorative qualities), 

the sequence in which such materials 

are transported, and the pressure re-

quired for such transportation; 

(3) The characteristics of the geo-

graphical areas in which the pipeline 

facility is located, in particular the cli-

matic and geologic conditions (includ-

ing soil characteristics) associated 

with such areas, and the population 

density and population and growth pat-

terns of such areas; 
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(4) Any recommendation of the Na-

tional Transportation Safety Board 

issued in connection with any inves-

tigation conducted by the Board; and 

(5) Such other factors as the Asso-

ciate Administrator, OPS may consider 

appropriate. 

(f) A corrective action order shall 

contain the following information: 

(1) A finding that the pipeline facility 

is hazardous to life, property, or the 

environment. 

(2) The relevant facts which form the 

basis of that finding. 

(3) The legal basis for the order. 

(4) The nature and description of any 

particular corrective action required of 

the respondent. 

(5) The date by which the required 

corrective action must be taken or 

completed and, where appropriate, the 

duration of the order. 

(6) If the opportunity for a hearing 

was waived pursuant to paragraph (b) 

of this section, a statement that an op-

portunity for a hearing will be avail-

able at a particular time and location 

after issuance of the order. 

(g) The Associate Administrator, 

OPS shall rescind or suspend a correc-

tive action order whenever the Asso-

ciate Administrator, OPS determines 

that the facility is no longer hazardous 

to life, property, or the environment. 

When appropriate, however, such a re-

scission or suspension may be accom-

panied by a notice of probable viola-

tion issued under § 190.207. 

(h) At any time after a corrective ac-

tion order issued under this section has 

become effective, the Associate Admin-

istrator, OPS may request the Attor-

ney General to bring an action for ap-

propriate relief in accordance with 

§ 190.235. 

(i) Upon petition by the Attorney 

General, the District Courts of the 

United States shall have jurisdiction to 

enforce orders issued under this section 

by appropriate means. 

[70 FR 11138, Mar. 8, 2005] 

EFFECTIVE DATE NOTE: At 78 FR 58912, 

Sept. 25, 2013, § 190.233 was amended by revis-

ing paragraphs (a), (b), (c), (f)(1), and (g), ef-

fective Oct. 25, 2013. For the convenience of 

the user, the revised text is set forth as fol-

lows: 

§ 190.233 Corrective action orders. 
(a) Generally. Except as provided by para-

graph (b) of this section, if the Associate Ad-

ministrator finds, after reasonable notice 

and opportunity for hearing in accord with 

paragraph (c) of this section, a particular 

pipeline facility is or would be hazardous to 

life, property, or the environment, the Asso-

ciate Administrator may issue an order pur-

suant to this section requiring the operator 

of the facility to take corrective action. Cor-

rective action may include suspended or re-

stricted use of the facility, physical inspec-

tion, testing, repair, replacement, or other 

appropriate action. 
(b) Waiver of notice and expedited review. 

The Associate Administrator may waive the 

requirement for notice and opportunity for 

hearing under paragraph (a) of this section 

before issuing an order whenever the Asso-

ciate Administrator determines that the 

failure to do so would result in the likeli-

hood of serious harm to life, property, or the 

environment. When an order is issued under 

this paragraph, a respondent that contests 

the order may obtain expedited review of the 

order either by answering in writing to the 

order within 10 days of receipt or requesting 

a hearing under § 190.211 to be held as soon as 

practicable in accordance with paragraph 

(c)(2) of this section. For purposes of this 

section, the term ‘‘expedited review’’ is de-

fined as the process for making a prompt de-

termination of whether the order should re-

main in effect or be amended or terminated. 

The expedited review of an order issued 

under this paragraph will be complete upon 

issuance of such determination. 
(c) Notice and hearing: 
(1) Written notice that OPS intends to 

issue an order under this section will be 

served upon the owner or operator of an al-

leged hazardous facility in accordance with 

§ 190.5. The notice must allege the existence 

of a hazardous facility and state the facts 

and circumstances supporting the issuance 

of a corrective action order. The notice must 

provide the owner or operator with an oppor-

tunity to respond within 10 days of receipt. 
(2) An owner or operator that elects to ex-

ercise its opportunity for a hearing under 

this section must notify the Associate Ad-

ministrator of that election in writing with-

in 10 days of receipt of the notice provided 

under paragraph (c)(1) of this section, or the 

order under paragraph (b) of this section 

when applicable. The absence of such written 

notification waives an owner or operator’s 

opportunity for a hearing. 
(3) At any time after issuance of a notice 

or order under this section, the respondent 

may request a copy of the case file as set 

forth in § 190.209. 
(4) A hearing under this section is con-

ducted pursuant to § 190.211. The hearing 

should be held within 15 days of receipt of 

the respondent’s request for a hearing. 
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(5) After conclusion of a hearing under this 

section, the Presiding Official submits a rec-

ommended decision to the Associate Admin-

istrator as to whether or not the facility is 

or would be hazardous to life, property, or 

the environment, and if necessary, requiring 

expeditious corrective action. If a notice or 

order is contested in writing without a hear-

ing, an attorney from the Office of Chief 

Counsel prepares the recommended decision. 

The recommended decision should be sub-

mitted to the Associate Administrator with-

in five business days after conclusion of the 

hearing or after receipt of the respondent’s 

written objection if no hearing is held. Upon 

receipt of the recommendation, the Asso-

ciate Administrator will proceed in accord-

ance with paragraphs (d) through (h) of this 

section. If the Associate Administrator finds 

the facility is or would be hazardous to life, 

property, or the environment, the Associate 

Administrator issues a corrective action 

order in accordance with this section, or con-

firms (or amends) the corrective action order 

issued under paragraph (b) of this section. If 

the Associate Administrator does not find 

the facility is or would be hazardous to life, 

property, or the environment, the Associate 

Administrator withdraws the notice or ter-

minates the order issued under paragraph (b) 

of this section, and promptly notifies the op-

erator in writing by service as prescribed in 

§ 190.5. 

* * * * * 

(f) * * * 

(1) A finding that the pipeline facility is or 

would be hazardous to life, property, or the 

environment. 

* * * * * 

(g) The Associate Administrator will ter-

minate a corrective action order whenever 

the Associate Administrator determines that 

the facility is no longer hazardous to life, 

property, or the environment. If appropriate, 

however, a notice of probable violation may 

be issued under § 190.207. 

* * * * * 

§ 190.235 Civil actions generally. 
Whenever it appears to the Associate 

Administrator, OPS that a person has 

engaged, is engaged, or is about to en-

gage in any act or practice consti-

tuting a violation of any provision of 49 

U.S.C. 60101 et seq., or any regulations 

issued thereunder, the Administrator, 

PHMSA, or the person to whom the au-

thority has been delegated, may re-

quest the Attorney General to bring an 

action in the appropriate U.S. District 

Court for such relief as is necessary or 

appropriate, including mandatory or 

prohibitive injunctive relief, interim 

equitable relief, civil penalties, and pu-

nitive damages as provided under 49 

U.S.C. 60120 and 49 U.S.C. 5123. 

[70 FR 11139, Mar. 8, 2005] 

§ 190.237 Amendment of plans or pro-
cedures. 

(a) A Regional Director begins a pro-

ceeding to determine whether an opera-

tor’s plans or procedures required 

under parts 192, 193, 195, and 199 of this 

subchapter are inadequate to assure 

safe operation of a pipeline facility by 

issuing a notice of amendment. The no-

tice shall provide an opportunity for a 

hearing under § 190.211 of this part and 

shall specify the alleged inadequacies 

and the proposed action for revision of 

the plans or procedures. The notice 

shall allow the operator 30 days after 

receipt of the notice to submit written 

comments or request a hearing. After 

considering all material presented in 

writing or at the hearing, the Asso-

ciate Administrator, OPS shall deter-

mine whether the plans or procedures 

are inadequate as alleged and order the 

required amendment if they are inad-

equate, or withdraw the notice if they 

are not. In determining the adequacy 

of an operator’s plans or procedures, 

the Associate Administrator, OPS shall 

consider: 

(1) Relevant available pipeline safety 

data; 

(2) Whether the plans or procedures 

are appropriate for the particular type 

of pipeline transportation or facility, 

and for the location of the facility; 

(3) The reasonableness of the plans or 

procedures; and 

(4) The extent to which the plans or 

procedures contribute to public safety. 

(b) The amendment of an operator’s 

plans or procedures prescribed in para-

graph (a) of this section is in addition 

to, and may be used in conjunction 

with, the appropriate enforcement ac-

tions prescribed in this subpart. 

[Amdt. 190–3, 56 FR 31090, July 9, 1991, as 

amended by Amdt. 190–6, 61 FR 18516, Apr. 26, 

1996] 
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