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(b) As used in subpart H of this part 
with respect to a test required under 
this subpart, the term covered em-
ployee includes an applicant for pre- 
employment testing only. In the case 
of an applicant who declines to be test-
ed and withdraws the application for 
employment, no record may be main-
tained of the declination. 

§ 219.502 Pre-employment alcohol test-
ing. 

(a) A railroad may, but is not re-
quired to, conduct pre-employment al-
cohol testing under this part. If a rail-
road chooses to conduct pre-employ-
ment alcohol testing, the railroad must 
comply with the following require-
ments: 

(1) It must conduct a pre-employ-
ment alcohol test before the first per-
formance of safety-sensitive functions 
by every covered employee (whether a 
new employee or someone who has 
transferred to a position involving the 
performance of safety-sensitive func-
tions). 

(2) It must treat all safety-sensitive 
employees performing safety-sensitive 
functions the same for the purpose of 
pre-employment alcohol testing (i.e., it 
must not test some covered employees 
and not others). 

(3) It must conduct the pre-employ-
ment tests after making a contingent 
offer of employment or transfer, sub-
ject to the employee passing the pre- 
employment alcohol test. 

(4) It must conduct all pre-employ-
ment alcohol tests using the alcohol 
testing procedures of part 40 of this 
title. 

(5) It must not allow a covered em-
ployee to begin performing safety-sen-
sitive functions unless the result of the 
employee’s test indicates an alcohol 
concentration of less than 0.04. 

(b) As used in subpart H of this part, 
with respect to a test authorized under 
this subpart, the term covered em-
ployee includes an applicant for pre- 
employment testing only. In the case 
of an applicant who declines to be test-
ed and withdraws the application for 
employment, no record may be main-
tained of the declination. 

§ 219.503 Notification; records. 
The railroad must provide for med-

ical review of drug test results as pro-
vided in subpart H of this part. The 
railroad must notify the applicant of 
the results of the drug and alcohol 
tests in the same manner as provided 
for employees in subpart H of this part. 
Records must be maintained confiden-
tially and be retained in the same man-
ner as required under subpart J of this 
part for employee test records, except 
that such records need not reflect the 
identity of an applicant whose applica-
tion for employment in covered service 
was denied. 

§ 219.505 Refusals. 
An applicant who has refused to sub-

mit to pre-employment testing under 
this section may not be employed in 
covered service based upon the applica-
tion and examination with respect to 
which such refusal was made. This sec-
tion does not create any right on the 
part of the applicant to have a subse-
quent application considered; nor does 
it restrict the discretion of the railroad 
to entertain a subsequent application 
for employment from the same person. 

Subpart G—Random Alcohol and 
Drug Testing Programs 

§ 219.601 Railroad random drug test-
ing programs. 

(a) Submission. Each railroad must 
submit for FRA approval a random 
testing program meeting the require-
ments of this subpart. A railroad com-
mencing operations must submit such 
a program not later than 30 days prior 
to such commencement. The program 
must be submitted to the Associate Ad-
ministrator for Safety, FRA, for review 
and approval by the FRA Adminis-
trator. If, after approval, a railroad de-
sires to amend the random testing pro-
gram implemented under this subpart, 
the railroad must file with FRA a no-
tice of such amendment at least 30 
days prior to the intended effective 
date of such action. A railroad already 
subject to this subpart that becomes 
subject to this subpart with respect to 
one or more additional employees must 
amend its program not later than 60 
days after these employees become 
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